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PREFACE. 


The  voluminous  and  costlj  works  of  the  great  English 
conveyancers  contain  so  little  that  is  needed  in  ordinary 
practice  on  this  continent,  that  the  Editor  of  the  present 
work  determined  to  prepare  a  manuscript  volume  for  his 
own  use,  comprising  such  forms,  such  notices  of  conveyanc- 
ing principles,  and  such  portions  of  Canadian  Statutes  as 
seemed  most  likely  to  be  of  use  in  a  country  oflSce  in 
Canada. 

How  the  MSS.  eventually  got  into  the  hands  of  an  Amer- 
ican publisher  it  is  not  necessary  to  say,  since  the  sole  object 
of  this  preface  is  to  vouch  for  the  authenticity  and  original 
intention  of  the  work. 

It  is  not  to  be  hoped  that  no  errors  have  escaped  detection 
in  going  through  the  press;  and  the  Editor  will  be  sincerely 
obliged  to  any  reader  who  will  be  kind  enough  to  point  out 
mistakes  with  a  view  to  future  correction.  It  is  hoped, 
however,  that  on  the  whole  this  volume  will  be  found  a 
useful  contribution  to  the  literature  of  a  laborious  and  hon- 
orable profession. 

J.  WEBSTER  HANCOCK. 

Berlin,  C.  W.,  April  lOM,  1861. 
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CONVEYANCING. 

CHAPTEE    I. 

AGREEMENTS  FOR  PURCHASE  AND  SALE.-OF  TITLE. 

NOTES. 

1.  Titlegj  if  good,  may  be  9afe  to  hold  by  without  danger  of 
eviction  or  disturbance;  or  they  may  be  absolutely  good.  The 
first  are  frequently  accepted  by  a  willing  purchaser^  who  has  set  his 
mind  upon  a  particular  property ;  but,  without  there  are  special 
reasons  for  foregoing  the  right,  a  purchaser  is  entitled  to  require  a 
marketable  title,  good  against  all  the  world,  and  such  as  he  may 
always  set  up  as  a  defence  in  an  action  of  ejectment,  or  compel  any 
future  purchaser  to  accept. 

2.  Deeds  in  the  hands  of  a  mortgagee. — A  mortgagee  is  en- 
titled to  the  deeds,  and  if  a  mortgagor  wishes  to  dispose  of  his  inter- 
est in  the  mortgaged  property,  or  to  make  it  the  subject  of  a  further 
charge,  he  cannot  compel  the  mortgagee  either  to  permit  an  inspec- 
tion of  the  deeds  or  to  furnish  an  abstract  of  them.  Professional 
courtesy  will  generally  grant  a  request  for  inspection ;  but,  if  there 
is  no  abstract  already  prepared,  the  mortgagee's  solicitor  may  insist 
on  his  right  of  preparing  it  at  the  cost  of  the  vendor,  who  must  also 
defray  all  expenses,  if  any,  which  are  incurred  in  the  production 
and  inspection  of  the  deeds  and  other  documents  of  title.  If  the 
mortgagee  should  refuse  inspection  and  abstract,  the  only  remedy  of 
the  mortgagor  is  to  pay  off  the  mortgage,  and  then  call  upon  the  mort- 
gagee to  deliver  up  the  deeds,  which  he  will  be  compelled  to  do. 
If,  however,  the  mortgage  term  has  not  yet  expired,  it  may  not  be 
easy  to  induce  the  mortgagee  to  accept  payment  and  discharge 
the  mortgage ;  but  inconveniences  of  this  kind  may  be  prevented 
by  inserting  in  the  mortgage-deed  a  clause  to  the  effect  that,  in  the 
event  of  any  contract  bemg  entered  into  for  the  sale  or  further  dis- 
position of  the  property,  the  mortgagee  will  produce  the  deeds 
and  grant  extnicts  or  abstracts  of  them. 

3.  Th£  purcliaser  of  a  term  in  leasehold  property  has  a  right  to 
call  for  the  inspection  of  the  title  of  the  original  lessor,  without  the 
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contract  expressly  stipulate  that  he  shall  not  <lo  so ;  and  if  it  is  not 
produced  by  the  vendor,  being  demanded,  the  purchaser  may  re- 
scind the  contract. 

4.  Limited  interests  mav  sometimes  be  sold  much  more  advan- 
tageously  with  the  concurrence  of  the  other  parties  interested ;  as, 
for  example,  the  concurrence  of  the  reversioner  where  the  party 
wishing  to  sell  is  only  tenant  for  life,  or  vice  versa.  This,  therefore, 
is  a  point  which  should  always  be  carefully  considered. 

6.  IncHmbranc.es  which  are  infittcru  of  cnnvet/ancCy  such  as  mort- 
gages, crown  debts,  judgments,  decrees,  //*  jxndens,  debts,  portions, 
legacies,  and  outstanding  legal  estates,  are  no  objection  to  a  title, 
because  it  is  always  in  the  vendor's  power  to  get  them  in ;  but  in- 
cumbrances which  are  matters  of  title  are  a  fatal  defect,  without  the 
concurrence  of  the  other  parties  can  be  obtained,  such  as  executory 
devises,  conditional  limitations,  conditions  at  common  law,  remain- 
dei-s  not  barrable,  as  remainders  under  a  settlement  which  are  sup- 
ported by  a  protector,  leases,  jointures,  dower,  courtesy,  annuities 
and  rent  charges,  forfeitures  and  powers.  The  concurrence  of  the 
other  parties  may  cure  these  defects,  except  in  the  case  of  cxectitory 
devises  or  executory  limitations  over,  to  take  place  after  an  estate  in 
fee  simple ;  for  such  limitations,  being  in  the  nature  of  executory 
devises,  cannot  be  defeated  by  any  act  of  the  partiea  claiming  the 
preceding  estate  in  fee  simple,  though  it  is  otherwise  when  the  lim- 
itation over  is  to  arise  after  an  estate  tail,  unless  there  be  a  protector 
to  the  settlement  who  refuses  Ids  consent.  If  property  is  to  be 
sold  subject  to  incumbrances,  they  must  be  clearly  set  forth,  so  that 
the  purchaser  cannot  possibly  be  misled;  for  otherwise,  if  they 
are  matters  of  title,  the  purchaser  may  rescind  the  contract  and 
cannot  be  compelled  to  take  the  property  with  any  amount  of  com- 
pensation ;  while  as  to  incumbrances,  which  are  matters  of  conxiry- 
ance,  though  they  aftbrd  no  ground  for  vacating  a  sale,  the  vendor 
will  be  compelled  to  discharge  them ;  and,  if  there  be  no  express 
stipulation  to  the  contrary,  he  cannot  oblige  the  purchaser  to  take 
the  property  subject  to  those  charges  by  allowing  him  an  adequate 
compensation  for  them. 

6.  liifjht  of  entry,  for  the  purpose  of  workiny  mines,  is  not  barred 
by  simple  non-user;  for  the  statute  of  limitations  does  not  apply 
to  cases  of  want  of  actual  possession  by  the  plaintiff,  but  to  cases 
where  he  has  been  out  of  and  another  in  possession,  whether  ad- 
verse or  not,  for  the  prescribed  time. 

7.  Unuxual  covenants  in  a  lease  should  be  set  out  particularly  in- 
the  contract  of  sale.  Of  this  kind  is  a  covenant  not  to  assian  with- 
out licentte  ;  for  although  this  covenant  is  frequently  introduced  into 
leases,  it  is  not,  therefore,  recognized  as  a  common  or  usual  covenant. 

8.  Payment  of  interest  on  the  purchase  money  is  frequently  matter 
of  express  stipulation  in  case  the  sale  is  not  completed  at  the  ap- 
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pointed  time,  and  to  thift  is  usually  added  a  proviso  that  such  pay- 
ment of  interest  shall  not  p:ive  the  purchaser  any  ric^ht  of  entry  on 
the  purchased  property  until  the  whole  of  the  purchased  money  is 
paid.  If  the  delay  arises  from  the  vendor's  own  fault,  he  will  not 
De  entitled  to  interest  under  such  a  clause,  though  it  seems  that, 
where  the  vendor  is  not  j^uilty  of  vexatious  conduct,  or  gross 
delay,  or  any  unfair  dealing,  the  purchaser  must  pay  interest  from 
the  time  mentioned  in  such  clause,  and  not  from  the  time  when 
a  good  title  Vas  first  shown.  Where  there  are  no  express  condi- 
tions, the  rule  is  tliat  the  purchaser  shall  pay  interest  on  the  pur- 
chase money,  and  be  entitled  to  the  rents  and  profits  of  the  prem- 
ises, from  the  time  at  which  the  purchase  was  appointed  to  be  com- 
pleted ;  but,  where  the  delay  is  caused  by  the  vendor,  or  the  pur- 
chase money  has  lain  unproductive  in  the  hands  of  the  purchaser, 
of  which  the  vendor  had  notice,  or  where  the  interest  exceeds  the 
amount  of  the  rent  and  profits,  the  rule  does  not  apply ;  and,  to 
prevent  a  purchaser  from  availing  himself  of  these  exceptions,  it  is 
sometimes  added  at  the  end  of  the  clause,  stipulating  that  the  pur- 
chaser shall  pay  interest  on  his  unpaid  purchase  money,  **  and  which 
**  interest  shall  be  so  paid  as  aforesaid,  notwithstanding  the  pur- 
"  chaser  shall  not  be  entitled  to  the  possession,  or  the  purchase 
"  money  shalUhave  remained  unproductive  in  his  hands  without  pro- 
"  ducing  interest,  and  although  the  vendor  shall  have  express  notice 
"  that  such  purchase  money  is  so  lying  unproductive  as  aforesaid." 

9.  The  time  for  delivery  of  abstract  and  making  requii^itions  should 
always  be  specified  in  the  contract  of  sale ;  for  though,  in  the  ab- 
sence of  express  stipulations,  a  "  reasonable  time  "  will  be  presumed, 
still  it  is  doubtful  what  time  may  be  considered  reasonable,  and 
therefore  it  is  advisable  to  state  a  time.  This  is  usually  done  by  a 
clause  to  this  effect:  "That  the  vendor  will,  at  his  own  expense,  with- 
"  in  the  space  of  one  month  from  the  day  of  sale,  deliver  abstracts 
"  of  title  to  the  respective  purchasers,  (or  purchaser  as  the  case  may 
"  be,)  or  to  their  (or  Aw,)  solicitors,  (or  solicitor,)  and  deduce  a  good 
**  title  thereto,  subject  to  the  conditions ;  and  each  of  the  said  pur- 
**  chasers  (or  the  purchaser,  as  the  case  may  be,)  shall,  within  such  a. 
**  time  next  after  the  delivery  of  such  abstract,  signify  in  writing  to 
"  the  vendor's  solicitor  their  his  or  her  objection  to  or  requisition  on 
"  the  title  as  deduced  by  such  abstract ;  and  that,  in  default  of  such 
"  requisition  being  so  made  within  the  appointed  time,  the  purchasei*s 
"  (or  purchaser,)  shall  be  considered  as  having  accepted  the  title  un- 
**  conditionally,"  to  which  should  be  further  added  that  "  every  such 
"objection  or  requisition,  not  made  or  taken  in  writing  within  such 
"  period,  shall  be  considered  as  waived ;  and  in  this  respect  that 
**  time  shall  he  considered  of  the  essence  of  the  contract ^ 

10.  Where  the  title  is  doubtful  the  vendor  should  also  insert  a 
clause  in  substance  as  follows :  "  That  in  case  any  purchaser  or  pur- 
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"cliasffrs,  or  their  his  or  her  solicitor,  shall  object  to  the  title,  the 
"vendor  shall  he  at  liherty,  if  he  shall  so  think  fit,  hv  notice  under 
"  his  hand,  to  vacate  the  sale,  and  thereupon  such  sale  shall  be  abso- 
"lutcly  null  and  void  to  all  intents  and  purposes  whatsoever;  and 
**  the  purchaser  shall  be  repaid  his  deposit  money,  but  without  in- 
"  terest,  and  all  reasonable  expenses  sustained  by  him  in  resj>ect  of 
**  the  sale,  and  each  contracting  party  shall  be  placed  in  the  same 
"situation  as  if  no  agreement  ha<l  ever  been  made,  unless  the  pur- 
"  chaser  shall,  within  ttome  sfxcijied  time,  (as  fourteen  <fr  twenty-one 
"days,)  consent  to  accept  the  title  unconditionally;  and  that  such 
"  ri^ht  of  the  vendor  to  annul  the  sale  shall  not  be  considered  as 
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that 
ly  be  objected  t<j."  Without  some  such  express  stipulation  in 
the  conditions  of  sale  as  is  contained  in  the  latter  part  of  this  clause, 
an  attempt  to  answer  objections  or  requisitions  made  by  the  pur- 
chaser would  be  considered  to  waive  the  vendor's  right  to  rescind 
the  contract. 

11.  Where  the  title  is  douhtful  as  to  some  portion  of  the  proper t if 
the  vendor  should  stipulate  that  his  inability  to  show  a  good  title  to 
the  property,  or  to  any  one  or  part  of  any  one  of  the  lots,  (when 
it  is  sold  in  lots,)  shall  not  vitiate  the  contract  with  regard  to  the 
other  portion  or  lots  to  which  he  is  able  to  make  a  good  title ;  but 
tliat  the  contract  shall,  nevertheless,  be  carried  into  effect  pro  tauto, 
and  a  proportionate  abatement  allowed  out  of  the  purchase  money 
as  compensation,  the  amount  of  which  shall  be  settled  by  the  award 
of  two  referees  or  their  umpire,  in  the  usual  manner. 

12.  Error  in  description  may  annul  the  sale  without  proper  pre- 
cautions be  taken,  and  therefore  it  is  advisable  to  stipulate  that  no 
error  in  the  description,  cither  in  the  quantity  of  the  property  sold, 
or  of  the  extent  of  the  vendor's  interest  therein,  shall  have  that 
effect ;  but  that  the  ])urchaser  shall  be  allowed  compensation  to  the 
extent  that  he  shall  have  been  prejudiced  thereby,  the  amount  of 
which  is  to  be  settled  by  arbitration,  in  the  usual  way;  but  this 
clause  will  only  protect  a  vendor  against  unintentional  errors,  and 
not  jigainst  fraudulent  or  willful  misdescription  ;  nor,  if  the  error  be 
conmderah/e,  though  quite  unintentional,  will  it  have  that  effect. 

13.  Ex/u'uce  of  com /Miring  deeds  with  abstract, — It  is  usual  to 
provide  "  That  the  purchaser  shall  be  at  the  expence  of  comparing 
**  the  title-<Ieeds,  wills,  and  other  documents  and  evidences  of  title — 
"  whether  of  record  or  not,  and  whether  in  the  possession  of  the 
"  vendor  or  not — with  the  abstract ;  the  vendor  engaging  to  furnish 
"  such  abstract,  and  to  inform  the  purchaser  when  and  where  such 
"  deeds,  wills,  documents,  or  other  evidences  of  title,  if  of  record, 
'*  were  proved  and  recorded,  and  where  and  with  whom  such  of  the 
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"  title-deeds  and  other  evidences  of  title  as  are  not  of  record  and 
**  not  in  the  custody  of  the  vendor  are  to  be  found,  in  order  that 
"  they  may  be  so  produced  and  compared." 

14.  When  trustees  sell  they  should  say  that,  "as  the  vendors  sell 
"in  the  character  of  trustees,  and  take  no  beneficial  interest  in  the 
**  property,  the  purchasers  shall  not  require  them  to  enter  into  any 
**  further  covenants  for  title,  except  the  usual  covenant  by  vendors 
"  that  they  have  done  no  act  to  incumber." 

15.  When  the  title-deeds  are  not  to  be  delivered  to  the  purchaser 
there  should  be  an  express  stipulation  that  they  are  to  be  retained, 
either  by  the  vendor  or  some  other  purchaser.  As  a  general  rule, 
where  there  are  several  purchasers,  the  largest  purchaser  is  entitled 
to  the  custody  of  the  deeds ;  but  it  is  better  to  state  clearly  whether 
the  largest  purchaser  in  extent  of  property,  or  the  largest  in  amount 
of  price,  is  to  have  the  custody. 

16.  When  the  vendor  is  to  retain  the  deeds,  the  condition  of  sale 
generally  stipulate  that  he  is  to  retain  such  of  the  deeds,  &c,,  as  re- 
late also  to  other  property  belonging  to  him  of  greater  value, 
on  his  delivering  attested  copies  and  entering  into  the  usual  cove- 
nant for  their  production. 

17.  When  the  largest  purchaser  is  to  liave  the  custody  of  the  deeds, 
&c.,  it  should  be  stipulated  that  he  is  to  have  them  delivered  to 
him  upon  his  entering  into  the  usual  covenant  for  their  production ; 
and  that  the  other  purchasers  shall  b(e  entitled  to  attested  copies  of 
them ;  and,  unless  the  latter  are  to  be  supplied  at  the  vendor^s  ex- 
pence,  it  must  be  so  expressly  stated  in  the  condition. 

18.  When  fixtures  are  to  be  sold  separately  from  the  freehold,  it 
should  be  said  "  that  the  fixtures  mentioned  and  set  forth  in  the 
"  schedule  hereunto  annexed  shall  be  taken  by  the  purchaser  at  a 
"  valuation,  the  amount  of  which  (if  disputed,)  shall  be  determined 
"by  the  award  of  two  referees  or  their  umpire,  in  manner  above 
"mentioned;"  and  a  schedule  containing  the  particulars  of  the 
fixtures  should  be  attached  to  the  conditions  of  sale. 

19.  When  the  conveyance  will  be  executed  should  also  be  stated, 
and  at  whose  expence  it  is  to  be  done.  In  the  absence  of  express 
stipulation,  the  purchaser  is  to  defray  the  costs,  and  his  solicitor  is 
entitled  to  prepare  and  tender  the  conveyance  to  the  vendor  and 
other  necessary  parties  for  execution ;  but  the  expences  of  the  exe- 
cution are  borne  by  the  vendor. 

In  some  localities  it  has  become  the  practice  for  the  vendor^s  so- 
licitor to  prepare  the  conveyance,  which  often  leads  to  the  vendor's 
solicitor  being  the  only  one  employed.  This  is  very  injurious  to  the 
interests  of  the  purchajser,  and  so  indeed  is  the  simple  act  of  allowing 
the  vendor's  solicitor  merely  to  prepare  the  conveyance ;  because,  br 
so  doing,  the  purchaser  adopts  him  as  his  agent,  and  thereby  be- 
comes fixed  with  notice  of  all  incumbrances  afiectiug  the  purchased 
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property  to  which  the  vendor's  agent  is  privy ;  for  notice  to  an 
agent  is,  in  the  eye  of  the  law,  equivalent  to  notice  to  the  principal 
(in  this  case  the  purchaser)  himself,  and  thus  the  purchaser  may 
lose  the  benefit  of  the  equitable  protection  afforded  to  purchascra 
for  valuable  consideration  without  notice^  in  every  case  in  whicdi  the 
vendor's  solicitor  is  comiizant  of  anv  incumbrance.  Nor  is  this  the 
only  objection  to  employing  the  vendor's  solicitor;  for  even  if  the 
vendor  were  to  be  guilty  of  any  fraud  in  the  conduct  of  the  sale, 
to  which  such  solicitor  was  privy,  the  purchaser,  notwith- 
standing his  own  ignorance  of  the  transaction,  will  nevertheless 
be  bound  by  it. 

20.  Power  to  the  vendor  to  rescind^  contract,  and  resell  the  premises 
on  purchaser  failing  to  comply  with  the  conditions  is  usually  the 
last  clause,  which  also  enables  the  vendor  to  retain  the  deposit,  and 
to  recover  the  amount  of  any  loss  he  may  incur  on  a  resale,  from 
the  intended  purchaser,  as  liquidated  danuiges.  This  is  aii  import- 
ant clause  for  the  vendor:  because  it  not  onlv  has  the  efl'ect  of  irivin«r 
nira  a  lien  on  the  estate  for  the  purchase  money,  but  also  enables 
him  to  recover  the  amount  of  any  dejiciencij  incuiTcd  by  him  on  a 
resale  in  case  of  the  purchaser  failing  to  comply  with  the  conditions, 
while,  at  the  same  time,  he  will  be  allowed  to  retain  any  increase  of 
price  for  his  own  benefit. 

21.  A  short  form  of  contract  should  be  indorsed  upon  or  attached 
to  the  conditions  of  sale,  to  be  signed  by  the  vendor  and  purchaser, 
or  their  agents,  and  then  the  whole  together  fonn  one  entire  con- 
tract. 

22.  As  to  leaseholds^  the  clauses  are  much  the  same;  but  in  that 
to  supply  an  abstract,  unless  the  vendor  is  able  to  procure  his  les- 
sor's title,  he  ought,  as  before  remarked,  expressly  to  stipulate  that 
he  shall  not  be  required  to  do  so. 

23.  Power  to  rescind  the  contract  in  case  the  purchaser  objects  to 
the  title  should  be  reserved ;  and  that,  if  the  title  is  approved,  the 
vendor  will  assign  the  premises  on  payment  of  the  remainder  of 
the  purchase  money. 

24.  That  all  outr/oinf/s  are  to  be  discharged  by  vendor  up  to  a 
certain  time  is  usually  next  stipulated ;  and,  where  the  vendor 
is  also  the  original  lessee,  it  is  sometimes  stipulated  that  the  pur- 
chaser shall  enter  into  a  bond  or  deed  of  covenant  to  indemnify 
the  vendor  from  all  liabilities  on  account  of  tho  rent  and  covenants 
of  the  lease ;  but  in  point  of  fact  a  vendor  is  entitled  to  such  an  in- 
demnity, whether  expressly  stipulated  for  or  not. 

25.  Power  for  vendor  to  rescind  the  contract  is  usually  the  last 
clause,  as  in  the  case  of  freeholds,  [see  section  20;]  but  sometimes  it 
is  also  stipulated  that  the  lessee  shall  not  require  any  other  evidence 
of  the  payment  of  rents,  and  observance  and  performance  of  the 
covenants  in  thb  original  lease  of  the  premises,  on  the  lessee's  part, 
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to  be  had,  observed,  and  performed,  than  the  production  of  the  last 
receipt  of  the  mil,  up  to  some  specified  time. 

26.  As  to  the  nfres  of  lives  in  a  lease  determinable  on  lives,  it 
should  be  sjiid  "  Tliat  the  a^es  of  the  several  parties  for  whose  Iive« 
"the  lease  is  holden  are  believed  to  be  correctly  stated  in  the 
"particulars,  but  are  not  warranted  to  be  so;  and  that  the  pur- 
"  chaser  shall  take  the  statement  in  the  existing  leases  of  the  ages 
"  of  such  lives  as  conchisive  evidence  of  those  ages  respectively ; " 
and  it  is  sometimes  stipulated  that  the  purchaser  shall  not  be  en- 
titled to  any  compensation,  or  to  rescind  the  contract,  in  case  any, 
or  even  all,  of  the  lives  upon  which  the  lease  is  determinable  shall 
happen  to  drop  between  the  time  of  signing  the  contract  and  that 
appointed  for  the  completion  of  the  purchase. 

27.  Purchaser  must  abide  by  all  the  profits  or  losses  that  may 
accrue  to  the  property  after  the  contract  is  signed,  and  a  stipulation 
to  that  effect  is  inserted  rather  with  a  view  of  preventing  disputes 
than  from  any  actual  necessity;  because  the  purchaser  is  the  equit- 
able owner  of  the  property, /row  the  time  he  signs  the  contract,  and 
therefore  he  must  abide  the  chance  of  all  profit  or  loss  that  may 
accrue  to  the  property  from  that  time  to  the  time  of  the 
execution  of  the  conveyance.  This  rule  is  like  a  two-edged 
8won.l,  which  cuts  both  ways.  If  the  subject-matter  of  sale  be 
houses  which  are  all  burnt  down,  or  an  estate  determinable  on  lives 
which  all  drop  o/f  prior  to  the  conveyance,  the  purchaser  is  no  less 
bound  to  pay  the  purchase  money  than  if  the  property  had  re- 
mained in  precisely  the  same  state  as  when  he  signed  the  contract: 
and  so,  on  the  other  hand,  if  he  were  to  contract  for  the  purchase  of 
a  reversionary  interest,  and  all  the  preceding  estates  were  to  deter- 
mine prior  to  the  time  for  executing  the  conveyance ;  or  if  the  con- 
sideration is  an  annuity  for  the  life  of  the  vendor,  and  he  die  before 
any  payment  of  the  annuity  becomes  due ;  the  purchaser  will  be  en- 
titled to  a  specific  performance  of  the  contract,  although  in  the  first 
case  he  acquire  a  different  and  more  valuable  estate  and  interest  in 
the  property  than  he  contracted  to  buy,  and  in  the  second  case  he 
getfl  the  property  without  paying  any  consideration  whatever  for 
it;  and  this  equitable  rule  accords  with  the  rule  of  the  civil  law, 
that  the  purchaser  should  benefit  by  the  accretion  to  the  estate  be- 
fore the  conveyance,  nam  et  commodum  ejus  esse  debet  cvjus  pericu- 
lum  est.  The  only  way  to  prevent  this  consequence,  on  cither  hand, 
is  by  express  stipulation  in  the  contract;  but, 

28.  Jf  vendor  cannot  confer  a  good  title,  or  has  done  any  act 
which  entitles  a  purchaser  to  waive  the  contract,  the  purchaser  will 
not  he  bound  to  fulfill  it,  notwithstanding  the  subsequent  destruction 
of  the  property,  and  indeed  without  any  reference  to  the  state  and 
condition  of  the  property,  one  way  or  the  other. 

B  2* 
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29.  Disputes  should  be  re/erred  to  arbitration,  and  such  reference 
provided  for  by  a  special  clause. 

30.  Policies  of  assurance  should  be  sold  subject  to  the  condition 
*'That  the  certificate  of  baptism,  or  registry  of  birth,  shall  be  con- 
"sidercd  conclusive  evidence  of  the  atje  of  the  party  whose  life  is 
"assured;  and  that  the  vendor  shall  not  be  required  to  furnish  any 
"further  evidence  of  the  validity  of  the  policy  than  the  solemn 
"  declaration  of  the  assured  that  when  the  policy  was  effected  he 
"was  in  a  good  state  of  health,  and  that  he  has  done  no  act  wherc- 
"by  the  policy  can  be  vacated  or  prejudiced ;  and  also  the  produc- 
"tion  of  the  receipt  for  the  last  premium  due." 

31.  Shares  in  public  companies  should  be  sold  with  due  reference 
to  the  act  of  parliament  for  regulating  the  company,  and  the  con- 
ditions should  be  penned  accordingly. 

32.  Sales  and  transfers  of  interests  in  shipping  are  regulated  by 
8  Vic,  Cap.  v.,  if  the  vessels  are  of  more  than  fifteen  tons; 
and  the  terms  are  usually  That  the  owners  of  the  ship  or  ves- 
sel (setting  out  the  name  of  the  vessel,  her  port  of  registry,  and 
measurement  of  tons,)  cause  her  to  be  offered  for  sale  on  the  fol- 
lowing conditions : — 

That  the  owners  agree  that  the  last  bidder  shall  be  the  purchaser ; 
that  he  shall  immediately  pay  down  some  specified  portion  of  the 
purchase  money,  (as  one-fourth  for  instance,)  and  the  residue  within 
some  certain  specified  time  after  the  sale,  or  at  the  time  of  the  de- 
livery of  the  bill  of  sale,  whichever  may  first  happen,  and  also  some 
specified  sum  (as  ten  dollars,)  to  the  broker,  to  bind  the  bargain ; 
also  that,  on  payment  of  the  remainder  of  the  purchase  money,  a 
bill  of  sale  shall  be  made  out  to  the  purchaser  at  his  own  expcuce, 
and  the  vessel  with  all  belonging  to  her  delivered  according  to  the 
inventory,  but  that  the  inventory  will  be  made  good  as  to  quantity 
only. 

It  is  also  usual  to  say  "  Tliat  the  vessel  and  stores  shall  be  taken 
"  with  all  faults,  without  any  allowance  for  defects,"  and  this  condi- 
tion will  protect  the  vendor  against  any  latent  defects,  unless  he  has 
used  some  trick  or  artifice  to  conceal  them  from  the  purchaser,  or 
employed  some  means  to  prevent  him  from  detecting  them,  or 
made  some  fraudulent  misstatement  as  to  the  real  condition  of  the 
vessel;  for,  if  the  vendor  has  done  any  of  these  things,  he  will 
not  be  protected  by  the  mere  statement  in  the  conditions  that  the 
property  is  to  be  purchased  "  with  all  faults ; "  but  the  purchaser 
may,  in  such  case,  avoid  the  sale,  or  insist  that  a  sufficient  deduc- 
tion shall  be  made  out  of  the  purchase  money  to  compensate  him 
for  the  defects  so  concealed ;  for  the  rule  is  that  such  a  condition 
.  shall  protect  the  vendor  against  all  faults,  but  not  against  all  frauds. 

33.  Power  to  rescind  the  sale  on  non-compliance  with  the  terms 
of  the  contract  by  the  purchaser  is  then  provided,  as  "  that,  if  the 
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''purchaser  makes  default  in  payment  of  the  remainder  of  the  par- 
"  chase  money,  the  deposit  shall  be  forfeited,  and  the  vendors  be  at 
"liberty  to  resell  the  vessel;  that  neither  the  broker  nor  any  of  the 
"  present  owners  shall  be  accountable  for  the  deposit  money  so  for- 
"  feited,  and  that  the  purchasers  so  nen;lecting  shall  be  liable  for  all 
"  losses  which  may  accrue  thereby."  The  ship  is  also  declared  to  be 
at  the  risk  of  the  purchaser  immediately  aner  he  shall  be  put  in 
possession  of  her. 

34.  Sales  of  goods,  as  household  furniture  and  other  effects,  are 
usually  under  the  condition  that  the  highest  bidder  shall  be  the 
purchaser ;  that,  if  any  dispute  arise  as  to  which  is  the  highest  bid- 
der, the  lot  shall  be  put  up  again ;  that  no  less  than  a  certain  speci- 
fied advance  shall  be  made  at  each  bidding;  that  the  purchasers 
shall  give  their  names  and  places  of  abode,  if  required,  and  pay 
down  a  deposit,  in  default  of  which  the  lots  will  be  again  put  up 
and  resold ;  that  the  lots  shall  be  taken  with  all  faults,  at  the  pur- 
chaser's expence,  within  some  specified  time,  (as  within  two  days 
after  the  sale;)  and  the  remainder  of  the  purchase  money  to  be 
absolutely  paid  on  or  before  the  delivery  of  the  goods. 

35.  Sales  by  private  contract  should  be  under  conditions  of  agree- 
ment as  carefully  drawn  as  where  the  sale  is  by  public  auction. 
The  agreement  should  commence  with  the  date,  name,  and  descrip- 
tion of  the  parties,  by  which  the  one  binds  himself  and  his  repre- 
sentatives to  the  other  party  and  his  representatives,  for  the  due 
performance  of  the  contract. 

36.  If  an  agent  mokes  the  agreement,  it  should  be  said  that  he 
acts  in  that  capacity ;  as — 

"  By  A.  B.,  of,  &c.,  his  attorney  (or  agent)  lawfully  appointed  in 
that  behalf."  And  if  the  agreement  is  entered  into  by  tne  agent  for 
the  purchaser,  he  should  be  described  as — 

"  By  C.  D.,  of,  &c.,  his  attorney  (or  agent)  lawfully  constituted 
for  that  purpose." 

37.  The  contract  should  state  the  agreement  of  the  vendor  to 
sell  the  property  to  the  purchaser,  with  a  description  of  the  prop- 
erty, which  must  be  accurately  drawn,  for  a  willful  misdescription 
in  this  respect  will  be  equally  fatal  in  a  contract  Jis  in  condi- 
tions of  sale;  and,  if  the  property  is  to  be  sold  subject  to  any  leases 
or  other  exixting  clutrges  or  incumbrances,  they  should  be  cor- 
rectly set  out,  and  it  is  usual  for  the  vendor  to  insert  a  clause 
by  which  he  undertakes  to  deduce  a  good  title,  and  to  con- 
vey on  approval  of  the  title.  Next  will  follow  an  agreement 
on  the  part  of  the  purchaser  to  pay  the  purchase  money  on  the 
execution  of  the  conveyance;  and,  if  a  deposit  has  been  paid,  the 
amount  of  it  should  be  mentioned ;  the  vendor  and  purchaser  should 
then  enter  into  a  mutual  agreement  with  each  other  for  the  due  ob- 
servance of  their  respective  parts  of  the  contract,  the  terms  of 
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which  arc  usually  similar  to  those  contained  in  conditions  of  sale, 
for  example:  by  whom  cxpences  of  disentailino;  deeds,  acknowledg- 
ments of  married  women,  the  incidental  cxpences  attending  the 
production  of  title-deeds,  getting  in  of  outstanding  legal  estates, 
obtaining  probate  or  letters  of  administration,  all  of  which  would 
otherwise  fall  upon  a  vendor^  are  to  be  defrayed ;  but  it  is  usual  to 
agree  that  they  nhall  all  be  paid  for  by  him.  Next  follows  a  stipula- 
tion that  recitals  contained  in  ancient  documents  shall  be  conclu- 
sive evidtnce  of  the  recited  facts,  and  that  all  doubts  respecting 
seisin,  or  identity,  or  boundaries  of  property,  not  appearing  on  the 
deeds,  shall  be  removed  by  a  declaration  or  by  aftidavit;  and  then 
the  clause  as  to  the  preparation  of  the  purchuse-deecly  which  gen- 
erally follows  the  usual  practice  by  directing  that  it  shall  be  done 
by  the  solicitor  of  the  purchaser,  and  be  settled  and  approved  of  on 
the  part  of  the  vendor  and  purchaser  by  their  respective  sohcitoi*s ; 
and  last  comes  the  clause  for  rescinding  the  contract.  This  may  be 
in  two  forms,  namely,  cither  so  as  to  give  the  purchaser  power  to 
rescind  the  contract  in  case  the  vendor  shall  fail  to  produce  a  good 
title  within  the  time  specified  in  the  contract ;  or  it  may  authorize  the 
vendor  to  do  so  upon  the  purchaser's  failing  to  perform  his 
part  of  the  agreement;  or  the  vendor  may  be  empowered  to 
vacate  the  sale  in  case  the  purchaser  shall  object  to  the  title,  or  re- 
quire any  evidence  respcctmg  it  which  the  vendor  may  be  unable 
or  unwilling  to  supply.  It  may  also  make  time  of  the  essence  of 
the  contract  at  the  option  of  either  the  vendor  or  the  purchaser, 
which  it  has  been  decided  may  now  be  made  binding  in  equity  as 
well  as  at  law. 

A  clause  authorizing  the  purchaser  to  rescind  the  sale  in  case  the 
vendor  shall  fail  to  make  a  good  title  to  the  whole  of  the  premises  is 
sometimes  very  important ;  because  it  may  be  the  chief  object  of 
the  purchaser  to  obtain  th/it  very  j)orlion  of  the  property  to  which 
the  vendor  is  unable  to  make  a  good  title ;  for  though  the  vendor 
might  not  be  able  to  compell  the  completion  of  the  sale  of  property 
to  every  part  of  which  he  could  not  make  a  good  title,  and  espe- 
cially if  the  one  to  which  he  could  not  give  title  were  essential  to 
the  enjoyment  of  the  rest;  still  it  is  more  prudent  for  the  purchas- 
er's solicitor  to  insist  *  upon  a  clause  of  this  kind  in  the  contract 
where  he  has  the  slightest  ground  for  supposing  that  such  a  ques- 
tion may  be  hkely  to  arise.  The  clause  might  be  to  the  following 
effect : — 

"But  it  is  nevertheless  agreed  that  if  the  said  (vendor)  shall  fail 
•*to  make  a  good  title,  at  the  time  hereinbefore  appointed,  to  the 
"  whole  of  the  premises  hereby  contracted  for,  or  the  same  shall 
"contain  a  lesser  quantity  than  (a  certain  sjKcified  number  of)  acres, 
"statute  measure;  or  in  case  the  said  premises,  or  any  portion  of 
"  them,  shall  not  prove  to  be  of  freehold  tenure ;  then,  for  all,  any,  or 
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"  either  of  the  causes  aforesaid,  the  said  (purchaser)  shall  be  at  full 
"  liberty  to  rescind  the  contract,  which  from  thenceforth  shall  be 
"  null  and  void  to  all  interests  and  purposes  whatsoever." 

38.  Special  clauses  of  other  tenor  may  be  required  to  meet  some 
particular  circumstances  connected  with  the  title,  and  they  may 
follow  the  more  usual  clauses  above  mentioned,  as  that  the  whole 
or  some  part  of  the  purchase  money  shall  be  an  annuihf ;  or  that 
some  part  of  the  said  money  shall  remain  secured  upon  a  mortgage 
of  the  premises ;  or  that  it  shall  be  paid  by  installments ;  or  by  oiTls 
of  exchange,  or  promissory  notes ;  or  be  secured  by  bond ;  or  that, 
until  payment  is  made,  the  purchaser  shall  pay  interest  on  it,  for 
which  the  vendor  is  to  have  a  lien  on  the  purchased  property,  the 
purchaser,  in  the  mean  time,  to  be  let  into  the  possession  and  re- 
ceipt of  the  rents  and  profits  of  the  estate ;  although,  independently 
of  any  express  agreement,  a  vendor  who  delivers  possession  of  the 
estate  to  a  purchaser  has  always  a  lien  upon  it  for  the  amount  of 
his  unpaid  purchase  money,  not  only  as  against  the  purchaser  him- 
self, and  his  representatives,  and  all  persons  claiming  as  volunteers 
under  him,  but  even  against  purchasers  for  valuable  consideration, 
where  it  can  be  shown  that  they  had  notice  that  the  purchase 
money  was  unpaid.  It  will,  indeed,  be  otherwise  in  the  case  of  pur- 
chasers without  such  notice,  whose  estate  under  the  purchase-deed 
will  supersede  the  vendor's  lien  upon  the  lands;  but  to  have  this 
operation  the  estate  must  be  actualli/  convej/ed^  for  between  equal 
equities  the  rule  is  qui  prior  est  tempore  potior  est  jurCj  and  there- 
fore a  subsequent  purchaser,  who  has  not  obtained  a  conveyance  of 
the  legal  estate,  cannot  postpone  the  vendor's  lien. 

As  between  the  immediate  vendor  and  purchaser,  it  will  make  no 
difference  to  the  lien  of  the  vendor  whether  the  estate  is  merely 
contracted  for  or  actually  conveyed,  but  the  lieti  will  equally  attach 
in  either  case ;  nor  will  it  make  any  difference  if  the  full  amount  of 
the  consideration  money  is  expressed  to  have  been  paid  in  the  body 
of  the  deed,  and  the  receipt  duly  indorsed,  signed,  and  witnessed, 

39.  The  purchaser  has  a  lien  also  on  the  property  where  he  pays 
his  money  before  the  property  has  been  regularly  conveyed  to  him, 
or  the  contract  is  rescinded  either  from  the  inability  of  the  vendor 
to  confer  a  good  title  or  any  other  sufficient  cause ;  except  where 
the  contract  is  of  such  an  illegal  or  immoral  nature  that  a  court 
of  equity  would  not  enforce  its  specific  pertbrmance. 

40.  7'he  vendor\s  lien  will  be  destroyed  if  he  takes  a  distinct  and 
independent  security  for  his  purchase  money,  as  for  example  a 
mortgatjr  of  part  of  the  lands  sold,  or  of  other  lands ;  for  such  acts 
will  show  that  the  vendor  placed  no  reliance  on  his  equitable  lien, 
but  abandoned  it  for  a  security  of  another  kind ;  but  a  mere  personal 
security,  as  a  bond,  will  not  have  this  effect,  nor  will  a  bill  of  ex- 
change, promissory  note,  or  the  like ;  for  in  any  such  cases  the  vend- 
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or's  lien  will  continue  so  long  as  such  securities  remain  undis- 
charged ;  nor  will  the  circumstance  of  the  vendee  becoming  a  bank- 
rupt in  any  way  affect  the  vendor's  lien  on  the  property.  There  is, 
however,  one  exception  to  the  general  rule  as  to  the  effect  on  the 
vendor's  lien  of  taking  personal  security  from  the  purchaser.  A 
pledge  of  stock  has  been  held  to  discharge  the  vendor's  lien. 

Again,  if  the  purchaser  borrows  part  of  the  purchase  money  and 
pays  it  to  the  vendor,  leaving  the  rest  unpaid,  and  the  conveyance 
is  made  to  the  purchaser,  stating  the  transaction  and  giving  thereon 
security  to  the  vendor,  the  concurrence  of  the  vendor  will  preclude 
him  from  any  lien  for  the  remainder  of  the  purchase  money,  if  not 
against  the  purchaser  certainly  against  the  mortgagee. 

41.  Payment  of  interest  on  purchase  vioney  is  commonly  made 
matter  of  special  agreement  in  sales  by  private  contract. 

42.  Where  payment  of  purchase  money  is  postponed  and  purchaser 
let  into  possession  meanwhile^  a  cautious  vendor,  notwithstanding 
the  stipulation  mentioned  in  section  8,  added  to  his  equitable  lien 
upon  the  property,  may  object  to  allow  the  purchase  money  to 
remain  during  the  interval  in  the  hands  or  under  the  control  of  the 
purchaser;  and,  on  the  other  hand,  the  purchaser  may  be  equally 
unwilling  to  pay  it  over  to  the  vendor  until  he  has  shown  a  good 
title,  and  made  an  actual  conveyance  of  the  property  in  pursuance 
of  the  terms  of  the  contract;  and  when  such  objections  are  raised, 
they  may,  with  the  concurrence  of  both  partiCvS,  be  set  at  rest  by 
extending  the  clause  first  mentioned  in  section  8  a  little  further,  so 
as  to  invest  the  money  in  the  names  of  mutual  trustees  both  of  the 
vendor  and  purchaser,  and  enable  them  to  invest  the  money  and 

{)ay  the  interest  to  the  vendor,  from  the  time  when  the  purchaser  is 
et  into  possession  until  the  completion  of  the  contract;  or,  in  case 
of  such  contract  being  rescinded  by  default  of  the  vendor  in  not  show- 
ing a  good  title,  or  from  any  other  sufficient  cause,  to  repay  the 
principal  but  without  interest  to  the  purchaser,  thus : — 

"But  if  the  completion  of  the  purchase  shall  be  delayed  for  any 
"  cause,  beyond  the  day  of  ,  it  is  hereby  mutually 

"agreed  that  the  said  purchase  money,  or  sum  of  $  ,  shall  be 

"invested  in  [here  state  the  kind  of  security,)  the  names  of  two 
"trustees — one  to  be  nominated  by  and  on  behalf  of  tlie  said 
''(vendor,)  and  the  other  by  and  on  behalf  of  the  said  (purchaser) — 
"which  said  trustees  shall  stand  possessed  of  the  said  (secu- 
"ri7«>v«,)  and  shall  receive  the  annual  (or  other)  interest  or  proceeds 
"thereof,  and  pay  over  the  same  to  the  said  (vendor,)  until  the  com- 
"pletion  of  the  said  contract;  the  said  (purchaser)  to  be  let  into  the 
"possession  and  receipt  of  the  rents  and  profits  of  the  said  premises, 
"from  (he  time  his  said  purchase  money  shall  have  been  so  invested, 
"as  aforesaid;  and,  upon  the  completion  of  the  said  contract,  the 
"  said  trustees  shall  transfer  the  said  (securities)  unto  and  into  the 
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"  name  of  the  said  (vendor,)  for  his  own  absolute  use  and  benefit,  or 
''otherwise  dispose  of  the  same  as  he  shall  direct;  but  if  the  said 
**  contract  should  be  rescinded,  either  on  account  of  the  said  {vend- 
*^or)  being  unable  to  confer  a  good  title,  or  for  any  other  sufficient 
''cause,  then  the  said  trustees  shall  immediately,  upon  the  said 
"purchaser's  delivering  up  the  possession  of  the  said  premises, 
"  transfer  the  said  (securities)  unto  and  into  the  name  of  the  said 
**  (purchaser,)  for  his  own  absolute  use  and  benefit,  or  otherwise  dis- 
"  pose  of  the  same  as  he  shall  direct,  who  shall  from  thenceforth  be 
"entitled  to  all  future  interest  (or  proceeds)  to  accrue  due  thereon; 
"  but  all  interest  (or  proceeds)  previously  received  shall  be  retained 
"by  the  said  (vendor ;)  the  said  (purchaser)  to  be  also  entitled  to 
"retain  all  rents  and  profits  of  the  said  premises  received  by  him 
"  up  to  the  time  upon  such  contract  being  rescinded  as  aforesaid." 

43.  Where  the  wife's  title  to  dower  is  not  released  it  may  bo 
agreed  that  one-third  the  purchase  money  shall  be  paid  to  trustees, 
to  be  invested  in  manner  stated  in  the  previous  section,  and  to  be 
paid  over  with  the  accumulations  to  the  vendor  in  the  event  of  hia 
surviving  his  wife,  or  to  be  repaid  with  all  the  accumulations  to  the 
purchaser  in  case  the  vendor  should  happen  to  die  in  her  life-time 
without  having  been  able  to  get  her  to  release  her  claim. 

44.  Infancy  of  some  of  the  conveyintf  parties  might  give  occasion 
for  an  arrangement  of  a  similar  kind,  by  which  the  purchaser  mav 
be  allowed  to  retain  some  portion  of  the  purchase  money  until  such 
parties  attain  their  majority  and  duly  execute  the  conveyance. 

45.  Liquidated  damages  are  sometimes  stipulated  for,  though 
very  rarely  in  conditions  of  sale,  by  which  each  of  the  contracting 
parties  binds  himself  to  the  other  for  the  payment  of  a  certain  sum, 
to  secure  the  due  peiformatice  of  his  part  of  the  contract;  and 
whenever  this  is  done,  provided  the  clause  is  accurately  worded,  the 
entire  sum  specified  may  be  recovered  by  action,  without  any  power 
for  the  juiy  to  reduce  the  amount,  nor  will  a  court  of  equity  inter- 
pose for  that  purpose ;  but  the  clause  nmst  be  so  framed  that  no 
doubt  can  be  raised  upon  its  construction,  whether  a  penalty  is 
meant  or  a  sum  in  liquidation  of  damages.  If  it  can  be  construed 
as  a  penalty,  the  jury  may  assess  the  damages  according  to  the  act- 
ual damage  sustained ;  but  if  a  certain  specified  sum  is  agreed  to 
be  paid  for  liquidated  damages,  that  precise  sum  is  evidence  for  the 
jury,  and  they  are  bound  to  assess  the  damages  accordingly,  with- 
out reference  to  the  actual  injury  sustained  by  the  breach  of  the 
contract. 

46.  Payment  of  penalty  or  liquidated  damages  does  not  release 
the  parties  from  the  contract.  They  are  still  bound  to  carry  it  out, 
and  have  not  the  option,  by  paying  or  tendering  the  penalty,  to  be 
released  from  the  perfonnance. 

47.  The  entire  agreement  should  he  reduced  to  wnting,  and  nothing 
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left  on  the  understanding  that  it  will  be  carried  into  effect  in  the 
same  manner  as  if  embodied  in  the  agreement.  If  the  negotia- 
tion is  carried  on  by  letterm,  it  should  be  so  done  that  the  terms 
proposed  in  the  letters  may  be  construed  as  treaty  only,  and  not  as 
an  actual  contract,  until  the  whole  terms  are  finally  arranged  and 
concluded.  Without  this  precaution^  a  contract  may  be  established 
through  the  medium  of  letters  only,  although  the  writer  may  not 
have  so  intended,  but  have  looked  for  the  execution  of  a  more 
formal  agreement.  Some  important  terms,  which  ought  to  have 
formed  part  of  the  agreement,  may  not  be  contained  in  the  letters, 
but  that  will  make  no  difference. 


FORMS. 
48.  Agreement  for  the  Sale  of  a  Freehold  Estate. 

Articles  of  Agreement  entered  into  this  day  of  , 

18  ,  between  (vendor^)  of,  <fcc.,  for  himself,  his  heirs,  executors, 
and  administrators,  of  the  one  part,  and  {purchaser,)  of,  &c.,  for 
himself,  his  heirs,  executors,  and  administrators,  of  the  other 
part. 

(1.)  The  said  {vendor)  doth  hereby  agree  with  the  said  (pur- 
chaser) to  sell  to  him  the  said  (purchaser)  the  fee  simple  and  inher- 
itance, free  from  all  incumbrances,  of  and  in  ((///,)  <kc.  (Here  de- 
scribe the  property,)  And  also  that  he,  the  said  (vendor,)  will,  at  his 
own  expence,  within  one  calendar  month  from  the  date  hereof,  de- 
liver an  abstract  of  title  of  the  said  premises  to  the  said  (purchaser,) 
or  his  solicitor,  and  deduce  a  good  title  thereto,  subject  to  the  con- 
ditions and  stipulations  hereinafter  contained.  And  if  the  solicitor 
of  the  said  (purchaser)  shall  approve  of  the  said  title,  the  said 
(vendor^)  or  his  heirs,  and  all  necessary  parties,  will,  on  or  before 
the  day  of  next,  on  receiving  from  the  said  (purchaser,) 

his  heirs,  executors,  administrators,  or  assigns,  the  sum  of  £  , 

at  the  costs  of  the  said  (purchaser,)  his  executors,  administrators, 
or  assigns,  as  hereinafter  mentioned,  execute  a  proper  conveyance, 
and  all  other  necessary  assurances  for  effectually  conveying  and  as- 
suring the  fee  simple  and  inheritance  of  the  said  (property)  and 
premises,  with  their  appurtenances,  unto  the  said  (purchaser,)  his 
heirs,  appointees,  or  assigns,  free  from  all  incumbrances,  with  the 
usual  and  proper  covenants  for  title,  freedom  from  incumbrances, 
and  for  further  assurance. 
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(2.)  In  consideration  whereof  the  said  (purchaser)  doth  hereby 
ai^ee  with  the  said  (vendor,)  that  he,  the  said  (purchaser,)  his  exec- 
utors or  administrators,  will,  on  or  before  the  day  of  next, 
upon  the  execution  and  perfecting  of  such  conveyance  and  assur- 
ances as  aforesaid,  pay  unto  the  said  (vendor.)  his  executoi*s,  admin- 
istrators, or  assigns,  tlie  said  sum  of  $  ,  the  full  purchase  money 
of  the  said  ( property)  and  premises. 

(3.)  And  it  ib  IIerebt  Mutually  Agreed,  by  and  between 
the  said  (vendor)  and  (pvrrhaser,)  that  the  expence  of  all  disentail- 
ing deeds,  of  acknowledgments  of  married  women,  covenants  for 
the  production  of  title-deeds,  [as  also  the  conveyance,  assign- 
ment, or  surrender  of  any  outstanding  estate,  term,  or  interest, 
and  the  obtaining  of  any  probate  or  letters  of  administration,  shall 
be  borne  by  the  said  (vendor,)] 

(4.)  That  recitals  of  descents,  births,  marriages,  and  deaths,  pay- 
ments of  monies,  heirships,  intestacies,  devLses,  vestings  of  terms  of 
years,  and  all  other  facts,  of  what  nature  or  kind  soever,  contained 
in  deeds  or  wills,  twenty  years  old  or  upward,  shall  be  deemed  suf- 
ficient evidence  of  such  facts  respectively ;  and  where  any  doubt  or 
question  shall  exist  or  arise,  on  account  of  any  property  having  been 
conveyed  under  a  defective  description,  or  any  fences  having  been 
removed,  or  other  evidence  of  seisin,  or  identity,  or  of  boundaries, 
not  afforded  on  the  face  of  the  deeds,  an  affidavit  of  undisturbed 
possession,  or  receipts  of  the  rents  for  twenty  years  and  upward, 
according  to  the  title  deduced,  or  of  the  identity  of  the  premises, 
shall,  in  any  case  not  especially  provided  for  by  this  contract,  be 
deemed  sufficient  evidence  of  evidence. 

(5.)  That  the  deed  of  conveyance  of  the  said  (here  descrifte  the 
property)  and  premises  shall  be  prepared  by  the  solicitor  of,  and  at 
the  expense  of,  the  said  (purchaser,)  and  such  conveyance  shall  be 
settled  and  approved  of,  on  the  part  of  the  said  (vendor)  and  {pur- 
chaser,) by  their  respective  counsel  or  solicitors,  and  each  of  them, 
the  said  (vendor)  and  (purchaser,)  shall  pay  the  respective  costs  of 
his  own  solicitor  and  counsel. 

And  Lastly,  that,  if  the  said  (vendor)  shall  not  deliver  his 
abstract  of  title  to  the  said  (purchaser,)  his  hcii*s,  or  assigns,  within 
the  space  of  one  calendar  month  from  the  date  hereof,  or  shall  not 
deduce  a  good  marketable  title  to  the  said  (property)  and  premises, 
anil  every  part  of  the  same,  before  the  day  of  next, 

;is  the  case  may  bo,  this  present  contract  shall,  at  the  option  of  the 
said  (purchaser,)  his  heirs  or  assigns,  be  utterly  void,  to  all  intents 
and  purposes  whatsoever,  and  the  jurisdiction  of  equity  wholly 
barred  ;  it  being  the  true  intent  and  meaning  of  the  parties  hereto, 
that,  in  the  event  aforesaid,  the  performance  or  execution  of  this 
agreement  shall  not  be  enforced  against  the  said  (purchaser)  in  any 
court  of  equity,  notwithstanding  any  rule,  if  such  rule  there  be, 
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that  time  cannot  be  made  of  the  essence  of  a  contract,  or  any  othci 
rule  or  maxim  whatsoever. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands, 
the  day  and  year  first  above  written. 

Signed  in  presence  of  )  A.  B 


\ 


E.  F.  f  C.  D. 


CLAUSES. 

49.  Power  for  Vendor  to  Annul  the  Sale  in  case  Oie 
Purchaser  Objects  to  the  Title. 

That,  in  case  the  purchaser  shall  object  to  the  title,  the  vendor 
shall  be  at  liberty  to  annul  the  sale  on  returning  the  deposit  to  the 
purchaser,  without  interest,  and  paying  all  reasonable  expences  in- 
curred by  the  purchaser  in  respect  of  such  contract. 


50.  Another  Form. 

That,  in  case  the  purchaser  or  purchasers,  or  their,  his,  or  her  so- 
licitor, shall  object  to  the  title  in  manner  above  provided,  the  vendor 
shall  be  at  liberty,  if  he  shall  think  fit,  by  notice  in  writing  under 
his  hand,  to  vacate  the  sale,  and  thereupon  such  sale  shall  be  abso- 
lutely null  and  void,  to  all  intents  and  purposes  whatsoever ;  and 
the  purchaser  shall  be  repaid  his  deposit  money,  but  without  inter- 
est, and  all  reasonable  expences  sustained  by  him  in  respect  of  such 
sale ;  and  each  contracting  party  shall  be  placed  in  the  same  situa- 
tion as  if  no  agreement  had  ever  been  made,  unless  the  purchaser 
shall,  within  fourteen  days  next  after  the  receipt  of  such  notice  from 
the  vendor,  agree  to  accept  the  title  unconditionally ;  and  such  right 
of  the  vendor  to  annul  the  sale  as  aforesaid  shall  not  be  considered 
as  waived,  or  in  any  manner  affected,  by  any  negotiation  as  to  such 
objection  or  requisition,  or  attempt  to  obviate  such  objection,  or  to 
comply  with  such  requisition,  or  to  remedy  any  defect  that  may  be 
objected  to. 


51.  Defect  in  Hie  Title  in  Part  of  the  Lands  shall  not 
Annul  the  Contract  as  to  the  Rest. 

That,  if  it  should  appear  that  a  good  title  cannot  be  made  to 
some  of  the  lots,  or  to  some  part  of  the  lands  comprised  in  any  lot 
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or  lots,  this  shall  not  annul  the  sale  in  respect  of  any  other  lot  or 
lots,  or  of  the  other  part  of  any  lot  or  lots,  to  some  portion  of 
which  a  good  title  cannot  be  made ;  but  the  contract  shall  be  car- 
ried into  effect  as  to  the  residue  of  the  lots,  or  property  comprised 
in  such  lot  or  lots,  to  some  portion  of  which  a  good  title  cannot 
be  made,  and  a  proportionable  reduction  made  in  the  purchase 
money,  to  be  fixed  by  two  referees,  or  their  umpire,  chosen  as  afore- 
said, whose  decision  shall  be  final  and  conclusive  on  all  paitics. 


52.  Tliat  Mistake  in  the  Description  shall  not  Annul  the 

Sale. 

The  number  of  acres  are  believed  to  be  correctly  stated,  but  are 
not  warranted  to  be  so ;  but,  should  any  error  appear  to  have  been 
made  therein,  to  the  prejudice  of  the  purchaser,  or  any  error  in  the 
description  of  the  property,  or  of  the  vendor's  interest  therein,  such 
error  shall  not  annul  the  sale,  but  the  purchaser  shall  accept  such 
compensation  as  shall  be  fixed  by  the  award  of  two  referees,  or  their 
umpire,  chosen  as  aforesaid. 


53.  Purchaser  to  he  at  the  Expense  of  Comparing  the 

Title-Deeds,  Ac, 

Tliat  the  said  (purchaser)  shall  be  at  the  expense  of  comparing 
the  title-<leeds,  wills,  and  evidences  of  title,  whether  of  record  or 
not,  and  whether  in  the  possession  of  the  sjiid  (vendor)  or  not,  with 
the  abstract ;  the  said  (vendor)  engaging  to  furnish  an  abstract 
thereof,  and  to  acquaint  the  said  (purchaser)  when  and  where  such 
wills,  or  evidences  of  title  on  record,  were  proved  and  recorded,  and 
with  whom  such  title-deeds  as  are  not  in  the  custody  of  the  said 
(vendor)  are,  and  may  be  so  compared ;  and  that  the  expense  of  all 
attested  or  other  copies  of  such  deeds,  wills,  or  other  evidences  of 
title,  which  the  said  (purchaser)  shall  require,  shall  be  furnished 
him  at  his  own  costs. 


54.  If  (lie  Purchaser  is  to  he  at  the  Expense  of  getting  in 

Outstanding  Estates. 

But  the  conveyance,  assignment,  or  surrender  of  any  outstanding 
estate,  term,  or  interest,  and  the  obtaining  of  any  probate  or  letters 
of  administration,  or  any  document  required  for  evidencing  the 
title  thereof,  shall  be  prepared  or  obtained  by  the  solicitor  of  the 
said  (vendor y)  at  the  expense  of  the  said  (purchaser,) 
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55.  Incumbrances  to  he  Discharged  hy  tJie  Vendor  Prior 

to  Hie  Conveyance. 

Tliat  all  incumbrances  to  which  the  said  premises,  or  any  of  them, 
may  be  subject,  shall  be  discharged  by  and  at  the  expense  of  the 
said  (vendor^)  and  the  same  premises  effectually  released  therefrom 
previously  to  the  conveyance  to  the  said  (purchaser  ;  )  which  said 
release  or  discharge  of  incumbrances  shall  be  effected  by  a  separate 
and  distinct  assurance  or  assurances,  and  be  prepared  by  the  solic- 
itor of,  and  at  the  expense  of,  the  said  (vendor^)  and  be  approved  of 
by  the  solicitor  of,  and  at  the  expense  of,  the  said  {purckuser ;)  but 
the  expenses  of  such  execution  shall  be  borne  by  the  said  (vendor.) 


56.  That  Purchaser  shall  be  let  into  Possession  and  Receipt 

of  Uie  Eents  and  Profits. 

That  possession  of  the  said  premises  shall  be  delivered  to  the 
said  [purchaser)  from  the  day  of  ,  from  which  time 

he  shall  be  entitled  to  receive  the  rents  and  profits  thereof;  all  out- 
goings in  respect  of  the  same  premises,  up  to  the  said  day 
of                 ,  to  be  discharged  by  the  said  (vendor.) 


57.  Undertaking  hy  the  Vendor  that  his  Tenants  shall 
dclivei'  up  Peaceable  Possession. 

That  the  said  (vendor)  doth  hereby  undertake  and  agree  with  the 
said  (purchaser^)  that  sufficient  notices  have  been  sened  upon  the 
several  tenants  of  the  said  premises  to  quit  the  possession  thereof 
on  the  day  of  next;  on  which  day  such  tenants 

shall  and  will  be  compelled  to  deliver  up  peaceable  possession  of 
the  same  premises  accordingly. 


58.  Tliat  Vendor  icill  Assign  upon  Approval  o/ Title  and 
Payment  of  Remainder  of  Purchase  Money. 

That  if  the  purchaser's  solicitor  shall  approve  of  the  title,  the 
vendor,  and  all  necessary  parties,  will,  on  receiving  the  remainder 
of  the  purchase  money,  assign  or  otherwise  effectually  assure  the 
said  (here  give  a  short  description  of  the  property^)  unto  the  pur- 
chaser for  all  the  residue  of  the  said  term,  free  from  all  incum- 
brances, excepting  the  rents,  covenants,  conditions,  provisoes,  stipu- 
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lations,  and  agreements,  reserved  and  contained  in  the  original  lease 
of  the  said  premises ;  the  purchaser  at  his  own  expense  to  prepare 
and  tender  such  assignment  to  the  vendor  and  other  parties  for  ex- 
ecution, but  the  expense  of  execution  to  be  borne  by  the  vendor. 


59.  The  Vendor  to  Discharge  all  Outgoings  up  to  a  Cer- 
tain Period. 

That  the  vendor  will  pay  all  rents,  taxes,  assessments,  and  all 
other  outgoings  for  the  said  premises,  up  to  the  day  of 

next 


60.  Proviso  that  Payment  of  Interest  shall  not  give  Vie 

Purchaser  any  Kight  of  Entry. 

But  if  the  completion  of  the  purchase  shall  be  delayed,  by  any 
cause  whatever,  beyond  the  said  day  of  ,  the  respective 

purchasers  in,  Provided  that  this  clause  shall  not  be  construed  to 
respect  of  whose  lots  any  such  delay  give  to  any  purchaser  a  right 
of  entry  on  any  lot  or  lots  shall  occur,  shall  pay  interest  at  until 
actual  payment  of  his  purchase  money, 
the  rate  of  for  every  by 

the  year  from  that  day. 


61.  If  Subject  to  a  Lease  for  Lives. 

Excepting  a  certain  indenture  of  lease,  bearing  date  the  29th  day 
of  September,  1811,  whereby  a  certain  portion  of  the  said  prem- 
ises, called  (insert  a  short  description  of  the  demised  premises,)  were 
demised  by  J.  S.,  Esq.,  to  A.  B.,  yeoman,  for  the  term  of  ninety- 
nine  years,  determinable  on  three  lives,  one  of  whom  only  is  now 
living,  at  the  yearly  rent  of        ,  payable  half-yearly,  at        and        . 


62.  Where  Property  is  Sold  Subject  to  Several  Leases. 

Excepting  such  leases,  not  exceeding  the  term  of  years,  or 

any  lesser  term,  as  the  said  (vendor)  may  have  already  granted  of 
the  said  premises,  or  of  some  part  thereof,  at  the  full  improved  rents, 
reserved  to  be  made  payable  yearly,  or  more  frequently,  during  the 
continuance  of  the  estates  granted  by  the  same  leases,  respectively. 
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63.  Disputes  are  to  he  Referred  to  Arbitration. 

And  it  is  hereby  lastly  agreed,  that  in  case  any  dispute  sliall  arise 
between  the  said  parties  thereto,  relating  to  tlie  sale  of  the  s«aid 
timber,  or  to  the  compensation  to  be  made  for  injury  or  damage 
done  in  felling,  cutting  down,  grubbing  up,  and  carrying  away  the 
same,  or  any  clause,  matter,  or  thing  herein  contained,  the  same 
shall  be  finally  determined  by  two  inditForent  persons,  one  to  be 
chosen  by  each  of  the  said  parties;  and  if  such  two  persons  shall 
not  Jigree,  an  umpire  previously  chosen  by  them  vshall  decide,  and 
his  decision  shall  be  conclusive  on  all  parties ;  and  in  case  either  of 
the  said  parties  shall  neglect  or  fail  to  appoint  a  referee  within  seven 
days  after  request  in  writing  by  the  other  party,  then  the  referee  by 
the  other  party  may  proceed  alone,  and  his  award  shall  be  conclu- 
sive on  all  parties. 


64.  Clause   whereby   tJie   Parties   Bind   Themselves  m 
Liquidated   Damages   far   Due  Performance 

of  the  Agreement. 

And  for  the  due  performance  of  the  several  agreements  herein 
contained  on,  their  respective  parts,  each  of  them  the  said  parties 
hereto  bindeth  himself,  his  heirs,  executors,  and  administrators,  to 
the  other  of  them,  his  executors,  administrators,  and  assigns,  in 
the  sum  of  $  ,  by  way  of  liquidated  damages,  and  not  by 

way  of  penalty. 


65.  The  Vendor  to  Convey  the  Premises  on  Payment  of 

Purchase  Money. • 

That,  upon  payment  of  the  purchase  money  at  the  time  herein- 
before appointed,  the  vendor  and  all  necessary  parties  will  convey 
the  premises  to  the  purchaser;  the  purchaser  at  his  own  expense  to 
prepare  and  tender  the  conveyance  to  the  vendor,  and  other  neces- 
sary parties  for  execution ;  but  the  expenses  of  the  execution  to  be 
borne  by  the  vendor. 


6C},  Stipulation  that  the  Purchaser  of  Hie  Larcikst 
Amount  in  Value  shall  have  tlie  Title-Deeds. 

That  the  purchaser  of  the  largest  amount  in  value  shall  be  entitled 
to  the  title-deeds,  which  are  to  be  delivered  over  to  him  on  the  com- 
pletion of  the  purchase,  upon  his  entering  into  the  usual  covenant 
for  their  production ;  but  any  purchaser,  upon  the  completion  of  his 
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purchase,  shall  be  entitled,  at  his  own  expense,  to  attested  copies  of 
all  or  any  of  such  deeds,  but  no  part  of  such  expense  is  to  be 
borne  by  the  vendor. 

67.  The  Vendor  to  Eetain  Title-Deeds  upon  Entering 
into  Covenant  fcyr  their  Production. 

That  such  of  the  title-deeds,  writings,  and  muniments  of  title, 
relating  to  the  said  premises,  as  shall  relate  also  to  other  property 
of  the  vendor  of  equal  or  greater  value,  shall  be  retained  by  him, 
on  his  entering  into  the  usual  covenant  to  be  prepared,  at  his  own 
expense,  to  produce  the  original ;  but  such  covenant  shall  become 
void,  if  the  vendor  shall  afterward  sell  the  premises  retained  by 
him,  or  any  portion  of  the  same,  and  deliver  the  said  deeds,  writ- 
ings, and  muniments  of  title  to  the  purchaser  thereof,  and  procure 
such  purchase  to  enter  into  the  same  or  the  like  covenants. 


68.  Agreement  for  Sale  of  Land. — Vendee  to  Enter. — 
Impeachment  of  Waste. — Time  of  Hie  Essence. 

Articles  of  Agreement,  made  this  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ,  be- 

tween A.  B.,  of  ,  of  the  first  part,  and  C.  D.,  of  ,  of  the 

second  part. 

Whereas  the  said  part  of  the  first  part  ha  agreed  to  sell  to 
the  part  of  the  second  part,  and  the  part  of  the  second  part  ha 
agreed  to  purchase  of  and  from  the  said  part  of  the  first  part,  all 
AND  SINGULAR,  th  Certain  tract  or  parcel  of  land,  being  com- 
posed of  ,  together  with  all  the  privileges  and  appurtenances 
thereto  belonging,  for  the  price  or  sum  of  ,  payable  in  man- 
ner and  on  the  days  and  times  hereinafter  mentioned,  that  is  to 
say:  (Here  stale  the  times  of  payment.) 

Now  IT  IS  HEREBY  AGREED  bctwecu  the  partics  aforesaid  in 
manner  following  that  is  to  say :  The  said  part  of  the  second 
part,  for  sel  ,  heirs,  executors,  and  administrators,  do 

covenant,  promise,  and  agree,  to  and  with  the  said  part  of  the  first 
part,  heirs,  executors,  administrators,  and  assigns,  that  he  or 

they  shall  and  will  pay,  or  cause  to  be  paid,  to  the  said  part  of 
the  first  part,  heirs,  executors,  tuiministrators,  or  assigns, 

the  said  sum  of  money,  together  with  the  interest  thereon,  on  the 
days  and  times  and  in  manner  above  mentioned;  and  also  will 
pay  and  discharge  all  taxes,  rates,  and  assessments  wherewith  the 
said  land  may  hh  rated  or  charged,  from  and  after  this  date.  In 
consideration  whereof,  and  on  payment  of  the  said  sum  of  money, 
with  interest  as  aforesaid,  in  manner  aforesaid,  the  said  part      of 
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the  first  part  do  ,  for  scl  ,  heirs,  executors,  administrators, 
and  assigns,  covenant,  promise,  and  agree,  to  and  with  the  said  part 
of  the  second  part,  heirs,  executoi's,  administrators,  or  assigns, 
to  convey  and  assure,  or  cause  to  be  conveyed  and  assured,  to  the 
said  part  of  the  second  part,  heirs  and  assigns,  by  a  good  and 
sufficient  deed,  in  fee  simple,  with  the  usual  covenants  of  warranty, 
the  said  piece  or  parcel  of  land,  with  the  appurtenances,  freed 
and  discharged  from  all  incumbrances,  and  will  sutler  and  permit  the 
said  part     of  the  second  part,  heirs  and  assigns,  to  occupy  and 

enjoy  the  same,  until  default  be  made  in  the  payment  of  the  sai<l 
sum  of  money,  or  any  part  thereof,  on  the  days  and  times  and  in 
manner  above  mentioned ;  auhject,  nevertheless,  to  impeachment  for 
voluntary  or  permissive  waste.  And  it  is  expressly  understood  that 
time  is  to  be  considered  of  the  essence  of  this  agreement,  and  that, 
unless  the  payments  are  punctually  made,  the  said  part  of  the  first 
part,  his  heirs  or  assigns,  shall  be  at  liberty  to  resell  the  said  Lind. 

In  witness  whereof,  the  said  parties  have  hereto   set   theii 
hands  and  seals,  the  day  and  year  first  above  mentioned. 

Signed  and  sealed  )  A.  B.     [Seal.] 

in  presence  of      j"  C.  D.     [Seal.J 


69.   Clause  which  may  be  inserted  after  the  last  clause  in  68. 

And  also  that,  in  case  of  default  in  payment  of  any  part  of  the 
said  purchase  money  or  interest,  as  above  provided,  for  three  months 
after  the  same  shall  become  due,  the  whole  amount  of  the  said 
purchase  money  shall  thereupon  become  due  and  payable,  and  be 
recoverable  by  the  said  party  of  the  first  part,  his  executors,  admin- 
istrators, and  assigns. 

70.  Penal  Clause. 

And  for  the  due  performance  of  this  agreement,  the  said  par- 
ties bind  themselves,  each  to  the  other,  in  the  penal  sum  of 


71.  Agreement  for  Sale  by  vjay  of  Lease,  reserving  Pur- 
chase Money  as  Rent. 

Ee-enti-y  on  Default. — Power  of  Sale, 

This  Indenture,  made  the  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ,  between  A.  B.,  of 

,  and  C.  D.,  of 

Whereas,  the  said  C.  D.  hath  contracted  with  the  said  A.  B. 

for  the  purchase  of  the  absolute  inheritance  in  fee  simple,  of  and 
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in  ALL  AND  SINGULAR,  the  land,  tenements,  hereditaments,  and 
premises  herein  after  mentioned  to  be  hereby  demised,  for  the  sum 
of  ,  to  be  paid  on  the  days  and  times  and  in  manner  follow- 

ing, that  is  to  say :  .     And  whereas  the  said  parties  are 

willing  and  desirous  that  the  said  C.  D.  shall  go  into  the  immediate 
possession  and  occupation  of  the  said  premises,  and  receive  a  con* 
veyance  of  the  fee  simple  and  inheritance  thereof,  so  soon  as  the 
said  principal  sum  shall  be  fully  paid  and  satisfied  on  the  days  and 
times  and  in  manner  aforesaid,  (all  and  singular  other  the  cove- 
nants and  agreements  herein  after  contained,  on  the  part  and  behalf 
of  the  said  C.  D.^  his  executors,  administrators,  and  assigns,  having 
been  well  and  truly  paid,  performed,  fulfilled,  and  kept,)  and  that 
in  the  meantime  the  lawful  interest  on  the  said  principal  sum  should 
be  reserved  and  paid  as  rent  issuing  out  of  the  said  land,  tenements, 
hereditaments,  and  premises  hereby  demised : — 

Now  THEREFORE  THIS  INDENTURE  WITNESSETH,  that  in  Considera- 
tion of  the  premises,  and  of  the  rents,  covenants,  and  agreements  here- 
in after  reser\'ed  and  contained,  and  which,  on  the  part  and  behalf  of 
the  said  party  of  the  second  part,  his  executors,  administrators,  and 
assigns,  are  to  be  paid,  done,  and  performed,  he,  the  said  A.  B., 
Doth  by  these  presents  demise,  lease,  set,  and  to  farm  let,  unto  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  all  and  sin- 
gular, (description)  with  the  appurtenances  thereunto  belonging,  or 
in  any  wise  appertaining. 

To  HOLD  the  said  premises,  with  the  appurtenances,  unto  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  from 
the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  for  and  during  and  unto  the  full  end 

and  term  of  years  from  thence  next  ensuing,  and  fully  to  be 

completed  and  ended.  Subject,  nevertheless,  to  the  reservations, 
limitations,  provisoes,  and  conditions  expressed  in  the  original 
grant  thereof  from  the  Crown,  yielding  and  paying  therefor, 
yearly  and  every  year  during  the  said  term,  unto  the  said  A. 
n.,  his  heirs,  executors,  administrators,  and  assigns,  the  yearly 
rent  or  sum  of  ,  of  lawful  money  of  Canada,  in  even  and  equal 

yearly  payments,  on  the  day  of  ,  and  day 

of  ,  in  each  and  every  year  during  the  said  term,  without 

any  deduction,  defalcation,  or  abatement  whatsoever;  the  first  pay- 
ment of  the  said  rent  hereby  reserved  to  be  made  on  the  day 
of                  ,  one  thousand  eight  hundred  and 

pRoyiDED  ALWAYS,  NEVERTHELESS,  that  ou  payment  of  any  install- 
ment or  installments  of  the  said  principal  sum,  according  to  the  cove- 
nant herein  after  contained  for  payment  thereof,  the  said  rent  hereby 
reserved  shall  from  thenceforth  be  proportionably  reduced,  so  as  at  no 
time  to  exceed  the  annual  interest  of  per  cent,  on  such  part  of  the 
said  principal  sum  as  shall  from  time  to  time  remain  due  and  owing 
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after  the  payment  of  such  installment  or  installments  respectively : 

And  provided  always  also  that,  if  the  said  yearly  rent,  or  the 
said  principal  sum  of  money,  or  any  part  of  either  respectively, 
shall  at  any  time  or  times  hereafter  be  unpaid  by  the  space  of  thirty 
days  next  after  any  of  the  days  on  which  the  same  ought  to  be 
paid,  as  hereby  provided;  Or  if  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  or  any  of  them,  shall  at  any  time  assign, 
.set  over,  demise,  or  underlease  the  said  glemised  premises,  or  any 
part  thereof,  or  in  any  other  manner  part  with  the  possession  of  the 
same,  to  any  person  or  persons  whomsoever,  for  all  or  any  part  of 
the  said  demised  term,  without  the  special  license  or  consent  of  the 
said  party  of  the  first  part,  his  heirs  or  avssigns,  first  had  in  writing 
under  his  hand  and  seal ;  Or  if  the  said  (J.  D.,  or  any  one  acting 
under  or  claiming  from  him,  shall  at  any  time  during  the  continu- 
ance of  these  presents  commit  or  suffer  to  be  committed  any  waste 
or  destruction  to  any  of  the  timber  upon  the  said  land,  for  any 
other  purpose  whatsoever  than  bringing  the  land  into  cultivation  ; 
Then,  and  in  any  and  every  of  the  said  cases,  it  shall  be  lawful  for 
the  said  A.  B.,  his  heirs  or  assigns,  into  the  said  demised  premises, 
or  any  part  thereof,  in  the  name  of  the  whole  to  re-enter,  and  out 
of  the  same  to  eject  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  and  the  same  to  have  again,  repossess,  and  enjoy,  as  in 
his  and  their  first  and  former  estate ;  and  from  the  time  of  any 
such  re-enty  by  the  said  A.  B.,  his  heirs  or  assigns,  the  said  term 
hereby  demised,  or  so  much  thereof  as  shall  be  then  unexpired,  and 
these  presents,  and  every  clause,  matter,  and  thing  herein  contained, 
shall  cease  and  determine,  and  forever  thereafter  be  null  and  void, 
to  all  intents  and  purposes  whatsoever. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  A.  B.,  his  heirs 
and  assigns,  That  he,  the  said  C.  D.,  his  heirs,  executors,  adminis- 
trators, and  assigns,  or  some  of  them,  will  pay  or  cause  to  be  paid  unto 
the  said  party  of  the  first  part,  his  heirs,  executors,  administrators, 
or  assigns,  the  said  yearly  rent,  on  the  days  and  times  and  in  man- 
ner herein  before  mentioned  for  payment  thereof. 

And  also  that  he,  the  said  C.  D.,  his  heirs,  executors,  administra- 
tors, or  assigns,  or  some  of  them,  will,  during  the  said  term  hereby 
demised,  pay,  do,  and  perform  all  taxes,  rates,  levies,  charges,  rents, 
assessments,  statute  labor,  or  other  imposition  whatever,  lawfully 
charged  or  to  be  charged,  whether  the  same  be  now  due  or  shall  here- 
after become  due,  on  the  said  demised  premises,  on  the  said  rent,  or 
on  the  said  principal  sum  of  money,  or  on  any  part  thereof,  or  on 
any  person  or  persons  in  respect  thereof,  or  of  any  part  thereof; 

And  also  that  he,  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  shall  not  nor  will,  at  any  time  or  times  during 
the  said  term  hereby  demised,  assign  or  set  over,  underlet  or  under- 
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lease  the  said  demised  premises,  or  any  part  thereof,  or  iu  any 
other  manner  part  with  the  possession  of  the  same,  or  any  part 
thereof,  during  any  part  of  the  said  demised  term,  without  such 
special  license  and  consent  as  is  herein  before  specified ; 

And  also  that  he,  the  said  C.  D.,  or  any  one  acting  under  or 
claiming  from  him,  shall  not,  at  any  time  during  the  continuance  of 
these  presents,  commit,  or  suffer  to  be  committed,  any  waste  or  de- 
Htruction  to  any  of  the  timber  upon  the  same  land,  for  any  other  pur- 
pose than  bringing  the  land  into  cultivation; 

And  also  that  he,  the  said  C.  D.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  some  of  them,  will  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  A.  B.,  his  heirs,  executors,  administrators, 
or  assigns,  the  sum  of  ,  on  the  days  and  times  and  in  manner 

particularly  herein  before  mentioned. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  C.  D.,  his 
executors,  administrators,  and  assigns.  That,  upon  the  due  and 
faithful  payment,  performance,  and  fulfillment,  by  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  of  all  and  singular  the 
covenants  and  agreements  herein  contained,  and  which,  on  the 
part  and  behalf  of  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  are  to  be  paid,  done,  and  performed,  he, 
the  said  A.  B.,  his  heirs  or  assigns,  will,  at  the  expiration  or 
pther  sooner  determination  of  the  said  term  hereby  demised,  upon 
and  at  the  request  of  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  but  at  the  proper  costs  and  charges  of  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  well  and  sufficiently  con- 
vey and  assure,  or  cause  to  be  well  and  sufficiently  conveyed  and 
assured,  unto  the  said  C.  D.  and  his  heirs,  in  fee  simple  absolute, 
or  to  such  person  or  persons,  his,  her,  or  their  heirs,  as  the  said 
party  of  the  second  part,  his  executors,  administrators,  or  assigns, 
shall  nominate  and  appoint,  and  to  such  uses  as  he  or  they  shall 
direct,  all  and  singular  the  said  premises  hereby  demised,  freed,  and 
discharged  of  and  from  all  dower,  right,  or  claim  of  dower,  whether 
then  already  vested  or  as  yet  inchoate,  and  of  and  from  all  other 
incumbrances  whatsoever,  and  with  the  usual  covenants  of  warranty 
against  the  grantor  or  grantors,  and  all  persons  lawfully  claiming 
by,  through,  or  under  him,  her,  them,  or  any  of  them.  For  good 
title  free  from  incumbrances.  For  right  to  convey,  and  For  quiet 
enjoyment,  And  for  further  assurance:  But  that  the  said  A. 
B.,  his  heirs  or  assigns,  shall  not  be  bound  to  give  copies  of 
any  of  the  title-deeds,  documents,  or  muniments,  pertaining  to  or 
connected  with  the  said  land  and  premises,  or  to  covenant  for  the 
production  of  the  said  title-deeds,  documents,  or  muniments,  or  any 
of  them.  (Instead  of  the  covenant  for  re-entry  may  be  inserted  a  pow- 
er of  Male  on  default,  or  both  may  stand  together,  and  then  may  follow :) 
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And  it  is  also  expressly  agreed,  between  the  said  parties  hereto, 
that  the  said  C.  D.,  or  those  claiming  by  or  under  him,  shall 
be  answerable  to  the  said  A.  B.,  his  heirs  or  assigns,  for  any  defi- 
ciency which  may  happen  to  be  produced  by  such  resale  between 
the  sum  then  due  and  to  become  due,  under  these  presents,  to  the 
said  A.  B.,  his  heirs  or  assigns,  and  the  proceeds  of  such  resale ; 

And  it  is  further  agreed  that  the  receipt  of  the  said  A.  B.,  his 
heirs,  executors,  administrators,  or  assigns,  shall  be  a  full  acquit- 
tance to  the  purchaser  or  purchasers  at  such  resale,  and  that  they 
shall  in  no  manner  be  accountable  to  the  said  C.  D.,  or  any  one 
claiming  by,  through,  or  under  him,  for  or  in  respect  of  any  thing 
whatsoever  connected  wuth  the  said  land. 

In  witness  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above  written. 


Signed,  sealed,  and  delivered  1 

by  the  said  A.  B.,  I                 a   "r      tq       i 

in  the  presence  of  f                ^' ^'     1^eal.| 

E.  F. 

Signed,  sealed,  and  delivered  1 

by  the  said  CD.,  I                 P  D      FS       1 

in  the  presence  of  '                    •     •     L         -J 
G.  H. 


72.  General  Form  of  Agreement,  untJi  Fixed  Damages 

in  Case  of  Breach. 

This  agreement,  made  the  day  of  ,  one  thousand 

eight  hundred  and  ,  by  and  between  A.  B.,  of  the  of 

,  in  the  county  of  ,  (state  occupation)  of  the  first  part,  and 

C.  D.,  of  ,  (state  occupation,)  of  the  second  part,  witnesseth : 

(1.)  The  said  C.  D.  covenants  and  agrees,  with  the  party  of  the 

first  part,  to  (state  the  subject-matter  of  tlie  agreement,) 

(2.)  And  the  said  A.  B.  covenants  and  agrees  to  pay  unto  the  said  C. 
D.,  for  the  same,  the  sum  of  dollars  of  hiwful  money  of  the  Prov- 
ince of  Canada,  as  follows :  the  sum  of  dollars  on  the 
day  of  ,  18  ,  and  the  sum  of  dollars  on  the 
day  of  ,  18  ,  with  interest  at  the  rat«  of  per  cent 
on  the  whole  amount  outstanding,  and  at  the  time  of  each  pay- 
ment. 

(3.)  And  for  the  true  and  faithful  performance  of  all  and  every  of 

the  covenants  and  agreements  above  mentioned,  the  parties  to  these 

presents  bind  themselves,  each  unto  the  other,  in  the  penal  sum  of 

dollars,  as  liquidated  damages,  and  not  by  way  of  penalty, 

to  be  paid  by  the  failing  party. 
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In  witness  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above  written. 
Signed,  sealed,  and  delivered  )  A  "R      TS  al  1 


78.  Agreement  far  the  Sale  and  Purchase  of  Personal 

Property. 

This  agreement,  by  and  between  A.  B.,  of  the  of  , 

and  G.  D.,  of  the  of  ,  made  the  day  of,  &c., 

witnesseth : — 

(I.)That  the  said  0.  D.,  for  the  consideration  herein  after  con- 
tained, and  to  be  performed  by  the  said  A.  B.,  hereby  ^recs  to  de- 
liver to  the  said  A.  B.,  at  his  warehouse  \or  shop,]  in  the 
of  ,  three  hundred  bushels  of  wheat,  [or  two  hundred  bar- 

rels of  pork,  as  the  case  may  be,]  of  good  merchantable  quality,  ou 
or  before  the  day  of  ,  18     . 

(2.)  And  the  said  A.  B.,  in  consideration  thereof,  hereby  ajrrees  to 
pay  to  the  said  C.  D.  the  sum  of  one  dollar  for  each  and  every 
bushel  of  the  said  wheat,  [or  barrels  of  ]>ork,]  immediately  upon  the 
completion  of  the  delivery  thereof. 

Signed  in  presence  of  )  A.  B. 

E.  F.  [  C.  D. 


74.  Agreement  for  Building  a  House. 

This  agreement  for  building,  made  the  day  of  , 

one  thousand  eight  hundred  and  ,  by  and  between  A.  B.,  of 

,  (state  occupation,)  of  the  first  part,  and  C.  D.,  of  , 

(state  occupation,)  of  the  second  part,  witnesseth : — 

(1.)  That  the  said  C.  D.  covenants  and  agrees  with  the  said  A.  B., 
to  make,  erect,  build,' and  finish,  in  a  good,  substantial,  and  work- 
manlike manner,  on  the  vacant  lot  of  the  said  A.  B.,  situate  in 

street,  in  the  of  ,  a  dwelling-house,  agreeably  to 

the  draft,  plan,  and  specification  hereunto  annexed,  of  good  sub- 
stantial materials,  {if  the  materials  are  to  be  furnished  by  A.  B.,  say: 
of  such  materials  as  the  said  A.  B.  shall  find  or  provide  for  the 
same,)  by  the  day  of  next. 

(2J  And  the  said  A.  B.  covenants  and  agrees  to  pay  unto  the  said 
C.  D.,  for  the  same,  the  sum  of  dollars,  lawful  money  of 

Canada,  as  follows :  the  sum  of  dollars  in  thirty  days  from 

the  date  hereof,  and  the  remaining  sum  of  dollars  when  the 
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8iud  dwelling-house  shall  be  completely  finished.  {If  neceBBifry, 
add :  And  also  that  he  will  furnish  and  procure  the  necessary  mate- 
rials for  the  said  work,  in  such  reasonable  quantities,  and  at  such 
reasonable  time  or  times,  as  the  said  C.  D.  shall  require.) 

(3.)  And,  for  the  true  and  faithful  performance  of  all  and  every  of 

the  covenants  and  agreements  above  mentioned,  the  parties  to  these 

presents  bind  themselves,  each  unto  the  other,  in  the  penal  sum  of 

dollars,  as  liquidated  damages,  and  not  by  way  of  penalty, 

to  be  paid  by  the  failing  party. 

In  witness,  &c.,  (as  in  n.  72.) 


75.  Agreement /or  Eebuilding  Mills. 

This  agreement,  made  the  day  pf,  <i^c.,  between  A.  B.,  of 

,  (state  occupation^)  of  the  first  part,  and  C.  D.,  of  , 

(stute  occupation^)  of  the  second  part,  witncsscth : — 

(I.)That  the  said  A.  B.,  for  the  consideration  herein  after  men- 
tioned, doth  covenant  and  agree  with  the  said  C.  D.,  that  he  will,  on 
or  before  the  day  of  next,  well  and  sufliciently  re- 

build, or  cause  to  be  rebuilt,  the  mills  of  the  said  C.  D.,  situate 
in  the  in  the  of  ,  with   such  materials  (if 

the  workmen  are  employed  by  C.  D.,  insert:  and  workmen  to  be 
employed  under  him,)  as  the  said  C.  D.  shall  find  and  provide  for 
the  same ;  And  that  he,  the  said  A.  B.,  will  not  absent  himself,  nor 
depart  from  the  work  and  rebuilding  aforesaid,  without  leave  of  the 
said  C.  D. ;  And  that,  if  he  should  absent  himself  without  leave, 
he  will  pay  to  the  said  C.  D.  the  sum  of  dollars  for  every 

day  of  such  absence,  to  be  stopped  and  deducted  from  the  wages 
becoming  due  to  the  said  A.  B.,  as  herein  after  provided. 

(2.)  And  the  said  CD.,  in  consideration  of  the  premises,  doth  cove- 
nant and  agree,  with  the  said  A.  B.,  to  pay  to  the  said  A.  B. 
the  sum  of  dollars,  [or  for  all  such  time  as  he  shall  be  em- 

ployed in  the  work  of  rebuilding  aforesaid,  weekly  and  every 
week,  the  sum  of  dollars,  and  so  in  proportion  for  a  less 

time  than  a  week ;  and,  in  addition  thereto,  the  sum  of 
dollars  on  the  completion  of  the  work  and  rebuilding  aforesaid.] 
In  witness,  &c.,  (as  in  n.  72.) 


76.  Agreement yor  tf/€  Purchase  (/Leasehold  Property. 

Articles  of  agreement,  entered  into  this  day  of  , 

18     ,   between  (vendor)  of,   <i^c.,  for  himself,   his  executors,  and 
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administratorB,  of  the  one  part,  and  (purchaser)  of,  <&;c.,  for  bimself, 
bis  executors  and  administrators,  of  the  other  part. 

(1.)  The  said  {vendor,)  in  consideration  of  the  sum  of  t  , 

doth  hereby  agree  with  the  said  (purchaser,)  to  sell  to  him,  the  scud 
(pfirrAojfcr,)  all  his,  the  said  (yeiidor^H)  estate,  term  and  interest  of, 
and  in  all,  (here  describe  the  properly,)  for  the  residue  of  an  abso- 
lute term  of  ninety-nine  years  from  the  day  of  , 
18  ,  granted  and  created  by  a  cerUiin  indenture  dated  on  that 
day,  and  made  between  {lessor)  of  the  one  part  and  (lessee)  of  the 
other  part,  subject  to  the  rents,  covenants,  conditions,  provisoes, 
stipulations,  and  agreements,  therein  contained,  on  the  part  of  the 
lessee,  to  be  paid,  observed,  and  performed. 

(2.)  And  also  that  the  said  (vendor)  will,  at  his  own  expense, 
within  one  calendar  month  from  the  date  hereof,  deliver  unto  the 
said  (purchaser,)  or  his  solicitor,  an  abstract  of  the  said  indenture 
of  lease,  and  all  subsequent  deeds  and  writings  relating  to  the  title 
of  the  said  premises ;  but  the  said  (vendor)  shall  not  be  required  to 
produce  his  lessor's  title,  nor  to  furnish  any  abstract  thereof,  nor 
any  other  evidence  of  title  to  the  said  premises,  anterior  to  the  said 
indenture  of  the  day  of  ,  whereby  the  said  term  was 

granted  or  created. 

(3.)  And,  if  the  solicitor  of  the  said  (purchaser)  shall  approve  of 
the  title,  the  said  (veiidor)  will,  on  receiving  the  said  purchase  mon- 
ey, and  with  the  concurrence  of  all  necessary  parties,  and  at  the 
costs  of  the  said  (purchaser,)  assign  or  otherwise  effectually  assure 
the  said  (property)  unto  the  said  (purchaser,)  or  as  he  shall  appoint, 
for  all  the  residue  of  the  said  term,  free  from  all  incumbrances,  ex- 
cept the  rents,  covenants,  conditions,  provisoes,  stipulations,  and 
agreements,  so  as  aforesaid  reserved  and  contained  in  the  original 
lease  of  the  said  premises. 

(4.)  That  the  said  (vendor)  will  pay,  satisfy,  and  discharge  all 
rents,  taxes,  assessments,  and  all  other  outgoings,  for  the  said 
premises,  up  to  the  day  of  next. 

(6.)  And  the  said  (purchaser)  hereby  agrees  to  pay  the  sum  of 
t  ,  and  also  will,  in  the  said  deed  or  assignment  to  him, 

if  thereunto  required  by  the  said  (veiidor,)  enter  into  a  covenant 
thenceforth  to  pay  the  rent,  and  perform  the  covenants  reser\'ed  and 
contained  in  the  said  indenture  of  lease,  and  to  indemnify  the  said 
(vendor)  therefrom. 

(6.)  And  also  shall  and  will,  if  thereunto  required  by  the  said 
(vendor,)  execute  a  duplicate  or  counterpart  of  the  said  deed  of 
covenant  or  a  bond,  in  a  sufficient  penalty,  for  payment  and  per- 
formance of  the  said  rents,  covenants,  conditions,  provisoes,  stipu- 
lations, and  agreements;  the  same  duplicate  or  counterpart,  cove- 
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nant  or  bond,  to  be  prepared  by  and  at  the  expense  of  the  said 
(vendor.) 

A  I,     J       )  A.  B.     ( Vendor,) 

As  WITNESS  our  hands,    J  ^  ^     (PurckaL) 

Witness  : 


77.  Agreement  to  sell  Stock  in  a  Grocer's  Shop. 

Liquidated  Damagei, 

This  agreement,  made  the  day  of  ,  in  the  year 

1845,  between  A.  B.,  of  ,  (state  occupation,)  and  C.  D.,  of 

,  (state  occupation,)  witnesseth : — 

That  the  said  A.  B.,  for  the  consideration  herein  after  mentioned, 
agrees  to  sell  to  the  said  C.  D.,  and  the  said  C.  D.  agrees  to  buy  of 
the  said  A.  B.,  all  the  stock  of  goods  and  groceries,  wares  and  mer- 
chandise, belonging  to  the  said  A.  B.,  and  now  being  in  the  shop 
occupied  by  him,  at  the  corner  of  street,  in  the  village  of 

,  together  with  the  furniture  and  fixtures  thereunto  apper- 
taining, and  also  all  the  oats,  hams,  cheese,  potatoes,  and  produce, 
of  every  name  and  nature,  bought  or  contracted  for  by  the  said  A. 
B.,  and  intended  for  sale  in  the  said  shop. 

The  said  stock  of  goods  and  groceries,  wares  and  merchandise, 
are  to  be  charged  to  the  said  C.  D.,  at  the  original  cost,  without 
including  transportation  expenses;  and  deduction  is  to  be  made 
for  any  depreciation  in  value,  on  account  of  damage,  wear,  or 
tear :  the  furniture  and  fixtures  are  to  be  charged  their  fair  cash 
value ;  and,  if  the  parties  hereto  cannot  agree  as  to  such  valuation, 
and  as  to  such  deduction  as  aforesaid,  the  same  shall  be  determined 
by  the  appraisal  of  E.  F.,  G.  H.,  and  I.  J.,  of  ,  aforesaid,  or 

a  majority  of  them.  The  oats,  hams,  cheese,  potatoes,  and  produce 
are  to  be  charged  their  original  cost.  An  inventory  is  to  be  com- 
pleted by  the  said  A.  B.,  within  ten  days  from  the  date  hereof,  and 
the  property  above  specified  delivered  over  to  the  said  C.  D.  imme- 
diately thereupon. 

In  consideraxion  of  the  premises,  the  said  C.  D.  agrees  to  exe- 
cute and  dehver  to  the  said  A.  B.,  as  and  for  the  purchase  money  of 
the  above  mentioned  property,  and  in  full  payment  therefor,  his  prom- 
issory note  or  notes,  in  such  several  sums  as  the  said  A.  B.  shall  di- 
rect, payable  at  six  months  after  date,  at  the  Bank,  with  inter- 
est.    (If  necesaary,  add :  and  indorsed  by  L.  M.,  of  ,  aforesaid.) 

And  the  said  A.  B.  further  covenants  and  agrees,  with  the  said 
C.  D.,  that  he  will  not,  at  any  time  hereafter,  engage,  directly  or 
indirectly,  or  concern  himself,  in  carrying  on  or  conducting  the  gro- 
cery business,  either  as  principal  or  agent^  within  one  mile  of  the 
premises  now  occupied  by  him  as  aforesaid  for  such  purpose. 
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And  it  is  expressly  understood  that  the  stipulations  aforesaid  are 
to  apply  to,  and  to  bind,  the  heirs,  executors,  and  administrators  of 
the  respective  parties ;  and,  in  case  of  failure,  the  parties  bind  them- 
selves, each  unto  the  other,  in  the  sum  of  dollars,  as  liquid* 
ated  damages,  to  be  paid  by  the  £uling  party. 

Signed,  &c.,  {as  in  n.  73.) 


78.  Agreement  to  Cultivate  Land  on  Shares. 

This  aorebment,  made  the  day  of  ,  between  A.  B., 

of  ,  and  C.  D.,  of  ,  witnesseth : — 

(I.)That  the  said  A.  B.  agrees  that  he  will  break  up,  properly  fit, 
and  sow  with  wheat,  all  that  field  belonging  to  the  said  C.  D.,  lying 
immediately  north  of  the  dwelling-house  and  garden  of  the  said  C. 
D.,  in  the  town  of  ,  aforesaid,  and  containing  twenty  acres 

or  thereabouts,  on  or  before  the  twenty-fifth  day  of  September  next ; 

(2.)  That,  when  the  said  crop,  to  be  sown  as  aforesaid,  shall  be  in  fit 
condition,  he  will  cut,  harvest,  and  safely  house  it  in  the  bam  or 
barns  of  the  said  C.  D. ;  And  that  he  will  properly  thresh  and  clean 
the  same,  and  deliver  one-half  of  the  wheat,  being  the  produce  there- 
of, to  the  said  C.  D.,  at  the  granary  near  his  dwelling-house,  as  afore- 
said, on  or  before  the  day  of  ,  in  the  year  18     . 

(3.)  It  is  understood  between  the  parties,  that  one-half  of  the  seed- 
wheat  is  to  be  found  by  the  said  C.  D. ;  That  the  said  A.  B.  is  to 
perform  all  the  work  and  labor  necessary  in  the  premises,  or  cause 
it  to  be  done ;  And  that  the  straw  is  to  be  equally  divided  between 
the  parties,  within  ten  days  after  the  crop  of  wheat  shall  have  been 
threshed,  as  aforesaid. 

Signed,  &c.,  {as  in  n.  73.) 


79.  Agreement  to  Sell  the  Copyright  in  a  Book. 

This  agreement,  made  the  day  of  ,  between  A.  B., 

of  ,  and  C.  D.,  of  ,  bookseller  and  publisher,  wit- 

nesseth : — 

That  the  said  A.  B.  agrees  to  sell,  and  docs  hereby  sell,  to  the  said 
C.  D.,  all  his  copyright,  title,  interest,  and  property  in  and  to  a  cer- 
tain book,  written  and  compiled  by  the  said  A.  B.,  entitled  {give 
the  title  of  the  book  at  length.)  and  entered  and  copyright  secured 
by  the  said  A.  B.,  according  to  act  of  parliament,  on  the  day 

of  ,  in  the  year 

And  the  said  A.  B.  also  agrees  to  prepare  and  furnish  a  fair 
copy  of  the  said  work  to  the  printer,  to  be  employed  by  the  said 
C.  D.,  and  to  superintend  the  printing,  and  correct  the  proof  there- 
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of;  Provided,  however,  that  it  shall  be  printed  in  the 
of  ,  aforesaid. 

In  consideration  whereof,  the  said  C.  D.  ag^rees  to  pay  unto  the 
said  A.  B.  the  sum  of         dollars,  on  the  day  of  next. 

Tt  18  UNDERSTOOD  between  the  aforesaid  parties  that  the  first 
edition  of  the  work,  to  be  printed  as  aforesaid,  shall  not  exceed 
copies ;  And  that,  if  the  said  C.  D.  shall,  at  any  future  time, 
determine  to  publish  another  edition  of  the  said  work,  he  shall  pay 
to  the  said  A.  B.,  in  addition  to  the  sum  agreed  to  be  paid,  as 
aforesaid,  the  sum  of  dollars  for  each  and  every  subsequent 

edition,  not  exceeding  copies  of  the  same,  to  be  due  and  pay- 

able immediately  upon  the  issue  thereof. 

In  WITNESS,  <kc.,  {as  in  n.  72.) 


80.  Agreement  io  Sell  and  Assign  Bond  and  Mortgage. 

Whereas  A.  B.,  of  the  town  of  ,  in  the  county  of  , 

and  Province  of  Canada,  and  M.,  his  wife,  on  the  first  day  of  May, 
one  thousand  eight  hundred  and  ,  did  execute  a  certain  indenture 
of  mortgage,  and  a  bond  bearing  even  date  therewith,  to  C.  D.,  of  the 
town  of  ,  in  the  county  of  ,  which  said  mortgage,  and  the 

bond  accompanying  the  same,  were  executed  for  the  purpose  of  so- 
curing  the  payment  of  the  sum  of  dollars,  in  years  from 
the  day  of  (then)  instant,  with  interest  half-yearly, 
from  the  last  day  aforesaid ;  and  which  said  mortgage  was  recorded 
in  the  office  of  the  Registrar  of  the  county  of  ,  on  the 
day  of                ,  by  memorial  number             ; 

Now  THEREFORE,  this  agreement,  made  between  C.  D.,  aforesaid, 
of  the  first  part,  and  E.  F.,  of  the  town  of  ,  and  county  of  , 

witnesseth :  That  the  said  C.  D.,  for  the  considerations  herein  after 
mentioned,  doth  covenant  and  agree,  with  the  said  E.  F.,  to  sell, 
transfer,  assign,  and  set  over  unto  the  said  E.  F.,  the  indenture  of 
mortgage  above  described,  and  the  bond  accompanying  the  same, 
whenever  the  payments  herein  after  mentioned,  to  be  made  by  the 
said  E.  F.  to  the  said  C.  D.,  shall  be  fully  made  and  completed : 
Together  with  power  for  the  siiid  C.  D.,  his  executors,  administra- 
tors, and  assigns,  to  sue  and  give  receipts  for  the  said  principal 
money,  and  all  interest  due  and  to  accrue  due  thereon,  in  the  name 
of  the  said  A.  B.,  his  executors  and  administrators. 

To  hold  the  said  bond  and  mortgage,  and  all  the  moneys  due  or 
to  become  due  thereon,  and  all  the  est.ite  and  interest  conveved  bv 
the  said  mortgage,  in  and  to  the  lands  therein  described,  unto  the 
said  E.  F.,  his  heirs,  executors,  administrators,  and  assigns,  respect- 
ively, from  the  time  of  the  completion  of  such  sale,  transfer,  and 
assignment,  as  aforesaid. 
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And  the  said  C.  D.  doth  further  covenant  and  agree,  with  the 
said  E.  F.,  that  he  hath  good  right  to  assign  the  bond  and  mort- 
gage aforesaid  to  the  said  £.  F.,  in  manner  aforesaid,  and  that  the 
sum  of  dollars  of  principal,  and  the  sum  of  dollars  of 

interest,  [or,  and  interest  from  the  day  of  ,  one 

thousand  eight  hundred  and  ,]  is  due  upon  the  same,  at 

the  day  of  the  date  hereof. 

And  the  said  E.  D.,  in  consideration  of  the  premises,  doth  cove- 
nant and  agree,  with  the  said  C.  D.,  that  he  will  pay  or  cause  to  be  paid 
unto  the  said  C.  D.,  the  sum  of  dollars,  in  manner  following; 

viz.,  dollars  on  the  execution,  sealing,  and  delivery  of  these 

presents,  and  the  remaining  sum  of  dollars  in  two  equal  an- 

nual payments  from  the  day  of  the  date  hereof,  with  half-yearly 
interest  at  the  rate  of  per  cent.,  on  the  day  of  , 

and  in  each  year,  on  the  balance  then  remaining  unpaid, 

until  the  same  is  fully  satisfied. 

And  it  is  further  agreed,  by  and  between  the  aforesaid  parties, 
that,  if  the  said  E.  F.  shall,  at  any  time,  elect  to  pay  the  whole  sum 
agreed  to  be  paid,  as  aforesaid,  to  the  said  C.  D.,  with  the  interest 
due  thereon,  he  shall  have  the  right  so  to  do,  and  the  said  C.  D. 
shall,  immediately  upon  such  payment,  transfer,  assign,  and  set 
over,  untt»  the  said  E.  F.,  the  bond  and  mortgage  above  mentioned ; 
And  also  that  the  covenants  and  agreements  aforesaid  are  to  ap- 
ply to,  and  to  bind,  the  representatives  of  the  respective  parties  to 
these  presents. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals,  the  day  of  ,  one  thousand  eight  hund- 

red and 

Signed,  sealed,  and  delivered  )  P  T>      fc;       1 


81.  Agreement  to  Sell  Shares  of  Stock  in  an  Incorpo- 
rated Company. 

This  agreement,  made  the  day  of  ,  between  A. 

B.,  of  ,  and  C.  D.,  of  ,  wituesscth : — 

That  the  said  A.  B.  agrees  to  sell  and  convey  to  the  said  C.  D., 
on  or  before  the  day  of  next,  one  hundred  shares 

of  the  capital  stock  of  the  company,  now  owned  and  held  by 

the  said  A.  B.,  and  standing  in  his  name  on  the  books  of  the  said 
company,  and  to  make  and  execute  unto  the  said  C.  D.  all  assign- 
ments, transfers,  and  conveyances  necessary  to  assure  the  same  to 
him,  his  executors,  administrators,  and  assigns. 

In  consideration  whereof,  the  said  C.  D.  agrees  to  pay  unto 
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the  said  A.  B.,  for  eacli  and  every  share  of  such  stock,  the  average 
cash  market  price  of  the  same,  for  and  during  twenty  days  preced- 
ing the  day  of  ,  aforesaid,  to  be  determined  by  the 
sales  made  at  the  board  of  brokers  in  the  city  of  Montreal,  {or  other- 
mse,  according  to  the  terms  of  the  agreement.) 
In  witness,  <S^c.,  (m  in  n.  80.) 


82.  Agreement  to  Freight  Sloop  or  Boat. 

This  agreement,  made  the  day  of  ,  between  John 

Lawrence,  Edward  Simraonds,  and  Thomas  Ray,  trading  under  the 
name,  style,  and  firm  of  Lawrence,  Simmonds  &  Co.,  and  herein  after 
so  designated,  factors  and  commission  merchants  of  the  city  of 

,  of  the  first  part,  and  C.  D.,  owner  and  master  of  the  sloop 
[or  boat]  Empire,  of  the  second  part,  witnesseth : — 

That  the  said  Lawrence,  Simmonds  &  Co.  hereby  covenant  with 
the  said  C.  D.,  that  they  will  lade  and  freight  the  aforesaid  sloop 
[or  boat]  Empire,  for  and  during  the  ensuing  season  of  navigation, 
to  commence  on  the  day  of  instant,  where  the  said  sloop 

[or  boat]  is  to  be  in  readiness  to  receive  her  first  lading,  at  the  dock 
of  the  said  Lawrence,  Simmonds  &  Co.,  [or  at  Pier  No.  ,]  in  the 

city  of  ,  aforesaid,  as  well  on  her  upward  trips  from  the  said 

city  of  to  the  city  of  ,  and  the  intermediate  port«,  as 

on  her  return  trips  from  to  ;  And  that  they  will 

pay  to  the  said  C.  D.  for  carrying  the  same,  on  the  delivery  of  each 
and  every  cargo  in  a  safe  and  sound  condition,  as  herein  after  men- 
tioned, at  and  after  the  following  rates  of  compensation,  viz. : — 

FOR  UP  freight. 

Salt, cents  per  bushel. 

Merchandise, do.      hundred. 

Household  Furniture, do.  do. 

Coal, dollars  per  ton. 

<S^c.,  &c. 

FOR   DOWN   freight. 

Flour, cents  per  barrel. 

Pork, do.        do. 

Hay, dollars   per  ton. 

Wheat  and  Corn, cents  per  bushel. 

Butter, do.  do.    firkin. 

Staves  and  Heading,        do.      thousand. 

<S:c.,  &c. 

And  the  said  C.  D.,  in  consideration  of  the  premises,  hereby 
covenants,  with  the  said  Lawrence,  Simmonds  &  Co.,  that  he  will 
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safely  cany  all  such  lading  and  freight  as  he  may  or  shall  receive 
from  the  said  Lawrence,  Simmonds  <fe  Co.,  and  deliver  the  same  in 
as  good  and  sound  condition  as  when  so  received,  according 
to  the  respective  bills  of  lading  to  be  furnished  to  him  by 
the  said  Lawrence,  Simmonds  &  Co.,  or  their  agents;  That  he  will 
pay  all  costs  and  charges  of  transportation,  including  towage  and 
wharfage,  (insert  tolly  if  necessary ;)  That  he  will  regularly  ply 
between  and  ,  and  the  intermediate  ports,  with  his 

sloop  [or  boat]  as  aforesaid,  during  the  entire  season  of  navigation 
above  mentioned ;  And  that  he  will  not  occupy  more  than  days, 
unless  hindered  or  delayed  by  some  unavoidable  accident,  in  mak- 
ing either  an  upward  or  downward  trip. 

It  is  also  further  understood  and  agreed,  between  the  par- 
ties, that  all  lading  and  freight  shall  be  delivered  to  the  said  C.  D., 
at  his  sloop,  [or  boat,]  and  that  he  shall  discharge  the  same,  'on  the 
dock,  at  his  own  cost  and  charge ;  That  the  said  Lawrence,  Simmonds 
&  Co.  shall  not,  at  any  time,  require  the  said  C.  D.  to  carry  or  convey, 
on  his  sloop,  [or  boat,]  any  timber,  or  lumber,  [staves  and  heading 
excepted,]  any  carts,  cars,  or  vehicles,  of  any  description  whatever ; 
or  any  horses,  mnles,  cattle,  swine,  or  animals  of  any  name  or  na- 
ture; and  that  all  the  aforesaid  conditions  and  stipulations  shall  be 
binding  upon  the  heirs,  executors,  administrator,  and  sur\'ivor8  of 
the  respective  parties. 

In   witness   whereof,  the  parties  hereto   have   hereunto   set 

their  names,  the  day  and  year  above  written. 

T  -  }  L.  S.  &  Co. 

In  presence  of  v  CD 


83.  Agreement  respecting  Party  Wall. 

This  agreement,  made  the  day  of  ,  between 

A.  B.,  of  ,  and  C.  D.,  of  ,  witnesseth  : — 

That,  whereas  the  said  A.  B.  is  the  owner  of  the  lot  and  shop 
known  as  number  ,  on  the  south  side  of  King  street,  in  the 

city  of  Toronto ;  and  the  said  C.  D.  is  the  owner  of  the  lot  adjoin- 
ing the  same,  on  the  east  side  thereof,  on  which  last  mentioned  lot 
the  said  C.  D.  is  about  to  erect  a  building  : — 

Now,  therefore,  the  said  A.  B.,  in  consideration  of  the  sum  of 
dollai-s,  to  him  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  doth,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant,  grant,  promise,  and  agree,  to  and  with  the 
said  C.  I).,  his  heirs,  executors,  administrators,  and  assigns,  that  he, 
the  said  C.  D.,  his  heii-s  and  assigns,  shall  and  may,  in  the  erection 
of  the  premises  about  to  be  built,  as  aforesaid,  freely  and  law- 
fully, but  in  a  workmanlike  manner,  make   use  of   the  easterly 
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gable-end  ivall  of  the  said  A.  B.,  or  so  much  thereof  as  the  said 
C.  D.,  bis  heirs  or  assigns,  may  desire,  as  a  party  wall,  to  be  con- 
tinued and  used  as  such  forever. 

And  the  said  A.  B.  and  C.  D.  do  hereby  mutually  covenant  and 
agree,  for  and  with  themselves  and  their  respective  heirs  and  assigns, 
that,  if  it  shall  hereafter  become  necessary  to  repair  or  rebuild  the 
whole  or  any  portion  of  the  said  party  wall,  the  expense  of  such 
repairing  or  rebuilding  shall  be  borne  equally  by  the  said  A.  B.  and 
C.  D.,  their  respective  heirs  and  assigns,  as  to  so  much  and  such 
portion  of  the  said  wall  as  the  said  C.  D.,  his  heirs  and  assigns, 
shall  or  may  use  for  the  purposes  aforesaid ;  And  that,  whenever 
the  said  party  wall,  or  any  portion  thereof,  shall  be  rebuilt,  it  shall 
be  erected  on  the  same  spot  where  it  now  stands,  and  be  of  the 
same  size,  and  the  same  or  similar  materials,  and  of  like  quality, 
with  the  present  wall. 

And  further,  it  is  mutually  understood  and  agreed,  between  the 
aforesaid  parties,  that  this  agreement  shall  be  perpetual,  and  at  all 
times  be  construed  into  a  covenant  running  with  the  land;  and 
that  no  part  of  the  fee  of  the  soil  upon  which  the  wall  of  the  said 
A.  B.,  above  described,  now  stands,  shall  pass  to,  or  be  vested  in, 
the  said  C.  D.,  his  heirs  and  assigns,  in  or  by  these  presents. 

In  witness,  <kc.,  (as  in  n.  80.) 


84.  Contract  with  Builders  for  the  Erection  of  Two 

DWELLING-HOUSES. 

Agreement  made  this  day  of  ,  between  \  B., 

of,  &c.,  and  C.  D.,  of,  Ac,  of  the  one  part,  and  E.  F.,  of,  &c.,  of  the 
other  part,  as  follows : — 

(l.)The  said  A.  B.  and  C.  D.,  shall,  in  consideration  of  i  ,  to  be 
paid  to  them  by  the  said  E.  F.,  as  herein  after  mentioned,  forthwith, 
at  their  own  cost,  build  and  complete,  fit  for  a  tenant's  occupatioh, 
upon  the  piece  of  ground  described  in  the  first  schedule  hereto,  two 
dwelling-houses,  with  the  out-buildings,  fencing,  and  other  works  ap- 
pearing by  the  elevation  plans  and  specification,  signed  by  the  said 
A.  B.  and  C.  D.,  and  annexed  as  the  second  schedule  hereto ;  such 
buildings  to  be  pursuant  to  the  elevation,  plans,  and  specification 
aforesaid,  and  to  be  in  all  respects  to  the  satisfaction  of  X.  Y.,  the 
sur\'eyor  of  the  said  E.  F. 

(2.)  The  said  A.  B.  and  C.  D.  shall,  at  their  own  cost,  make  good 
all  damage  to  adjoining  property  consequent  upon  such  building,  as 
aforesaid,  and  cart  away  all  rubbish  and  superfluous  earth ;  And 
shall,  at  the  like  cost,  keep  the  said  buildings  (until  possession 
thereof  is  delivered  to  the  said  E.  F.,)  insured  against  fire,  in  $       , 
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iti  the  office,  aud  deliver  the  policy  and  receipt  for  the  cu^ 

rent  premium  thereon  to  the  said  E.  F. ;  the  moneys  recovered 
under  such  insurance  being  appUcd  in  reinstating  the  premises  un- 
der the  direction  of  the  said  X.  Y.,  and  the  said  A.  B.  and  C.  D. 
making  good  any  deficiency. 

(3.)  The  said  dwelling-houses  shall  be  covered  in  by  the  day 

of  ,  and  the  whole  of  the  buildings  completed  by  the  day  of 
;  the  said  E.  F.  being  entitled  to  receive,  as  liquidated  damages, 
(and  retain  in  the  first  instance,  out  of  any  moneys  payable  by  him, 
under  this  agreement,)  $  for  every  week,  after  the  said  day 
of  ,  during  which  the  said  buildings  shall  continue  incomplete,  or 
unfit  in  any  respect  for  a  tenant's  occupation,  and  also  $  for 

every  week,  after  the  said  day  of  and  up  to  the  said  day 
of  ,  during  which  either  6f  the  said  dwelling-houses  shall  con- 
tinue not  covered  in. 

(4.)  The  said  X.  Y.  may  require  the  said  A.  B.  and  C.  D.  to  dis- 
miss workmen,  to  replace  materials  with  others  of  a  better  quality, 
and  to  employ  additional  w^orkmen  and  material.  In  event  of  their 
omitting  to  do  so  for  days  after  his  written  requisition  to 

that  effect,  he  may,  in  his  option,  either  hire  any  additional  work- 
men, [and  purchase  any  additional  or  other  materials,]  or  discharge 
the  said  A.  B.  and  C.  D.,  and  employ  any  other  person  or  persons 
to  complete  the  said  buildings ;  the  expenses  under  this  clause  being 
retained  by  the  said  E.  F.,  out  of  any  moneys  payable  by  him  un- 
der this  agreement:  Provided^  (1.)  That,  in  the  event  of  the  dis- 
charge of  the  said  A.  B.  and  C.  D.,  by  virtue  of  this  clause,  any 
balance  due  to  them  under  this  agreement  shall  not  be  deemed 
payable  until  the  end  of  one  calendar  month  after  completion  of 
the -buildings,  or  the  expiration  of  six  calendar  months  from  such 
discharge,  whichever  sfiall  first  happen;  (2.)  That  all  material 
brought  upon  the  ground,  and  not  disapproved  of  by  the  said  X.  Y., 
shall  be  deemed  the  property  of  the  said  E.  F.,  and  be  used  in  the 
said  buildings. 

(5.)  The  said  E.  F.  shall  pay  to  the  said  A.  B.  and  C.  D.  the  said 
sum  of  $  [without  interest,]  by  installments  of  $  each,  for 
every  $  of  work  which  the  said  X.  Y.  shall  certify  to  have  been 
executed  under  this  agreement,  such  installments  to  bo  payable 
within  one  week  from  the  date  of  every  such  certificate. 

(6.)  The  said  A.  B.  and  C.  D.  shall  execute  the  said  works  with 
such  variations  as  the  said  E.  F.  shall  in  writing  require,  the  charges 
for  the  same  being  referred  to  the  said  X.  Y.,  whose  decision  there- 
on shall  conclude  all  parties  hereto :  Provided^  (1,)  That  no  day- 
work  shall  be  included  in  the  charges  under  this  clause,  unless  a 
written  account  thereof  shall  have  been  delivered  to  the  said  X.  Y., 
by  the  end  of  the  week  when  the  same  was  performed ;  (2.)  That 
no  variation  under  this  clause  shall  avoid  or  [excepting  to  the  ex- 
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tent  of  the  time  occupied,  or  outlay  incurred  therein,]  vary  this 
agreement. 

(7.)  If  the  said  X.  Y.  shall  die,  the  said  E.  F.  may  appoint  any 
other  person  in  his  place,  who  shall  be  deemed  the  8ur\'eyor  of  the 
said  E.  F.,  for  all  purposes  of  this  agreement,  as  if  such  person's 
name  had  been  herein  inserted  throughout,  instead  of  that  of  tlie 
said  X.  Y. 

In  witness,  <fec.,  (as  in  n.  80.) 


85.  Agreement  for  rnaking  Flour-Barrels. 

This  agreement,  made  the  day  of  ,  between  A.  B., 

of  ,  (state  occupation,)  of  the  first  part,  and  C.  D.,  of  , 

(state  occ/ujxition,)  of  the  second  part,  witnesseth : — 

That  the  said  A.  B.,  for  the  consideration  herein  after  men- 
tioned, agrees  to  make,  or  cause  to  be  made,  for  the  said 
C.  D.,  at  the  cooperage  of  the  said  C.  D.,  in  the  town  of  , 

two  thousand  good,  hard,  well-seasoned  flour-barrels;  the  stAves 
and  heading  to  be  of  white  oak  timber,  and  the  hoops  of  black 
ash,  either  round  or  square,  as  the  said  C.  D.  shall  direct.  The 
materials  are  to  be  furnished  by  the  said  A.  B.,  at  his  own  proper 
cost  and  charge,  and  he  is  to  have  the  free  and  uninterrupted  use 
of  the  tools  in  the  shop  of  the  said  C.  D.,  as  aforesaid,  without 
paying  any  thing  for  the  same. 

In  consideration  whereof,  the  said  C.  D.  agrees  to  pay  to  the 
said  A.  B.  the  sum  of  thirty  cents  for  each  and  every  of  the  said 
two  thousand  barrels;  such  payment  to  be  made  as  often  as  the 
said  A.  B.  shall  have  completed  one  hundred  barrels,  in  the  proper 
proportion,  for  the  same. 

Signed  in  presence  of  )  A.  B. 

E.  F.  I  C.  D. 

86.  Agreement  with  a  Clerk  or  Workman. 

This  agreement,  made  the  day  of,  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and  C.  D.,  of 

of  ,  in  the  county  of  ,  witnesseth : — 

That  the  said  C.  D.  covenants  and  agrees  faithfully,  truly,  and 
diligently  to  write  \or  work]  for  the  said  A.  B.,  as  his  clerk,  \or 
journeyman,]  in  the  office  [or  shop]  of  the  said  A.  B.,  at 
aforesaid,  in  nis  business  [or  profession]  of  a  ,  from  the 

day  of  instant,  for  and  during  the  space  of  years. 

In  consideration  of  which  service,  so  to  be  performed,  the  said 
A.  B.  covenants  and  agrees  to  pay  to  the  said  C.  D,  the  sum  of 
dollars  annually,  in  four  equal  quarterly  payments. 
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And  it  is  nnderstood  and  agreed,  between  the  aforesaid  parties, 
that  the  death  of  either  of  them  occurring  prior  to  the  expiration  of 
the  said  term  of         years,  this  agreement  shall  thereupon  terminate. 

Signed,  &c.,  {as  in  n.  85.) 


87.  Agreement  to  Subscribe  to  Raise  Money  to  Build  a 

Church. 

We,  the  undersigned,  do  hereby  severally  promise  and  agree  to 
pay  to  A.   B.,  C.  D.,  and  E.  F.,  the  trustees  of   the 
Society  in  the  town  of  ,  the  sums  set  opposite  to  our 

respective  names,  on  demand,  {or  as  the  terms  of  payment  may  he,) 
for  the  purpose  of  building  a  church  or  place  of  worship  for  the 
said  society  in  the  town  of  ,  aforesaid.     And  we  request  the 

said  trustees  to  contract  for  the  building  of  such  church  or  place 
of  worship,  and  to  build  the  same,  and  to  apply  the  sums  of  money 
hereto  subsciibed  in  payment  therefor. 

Witness  our  hands,  this  day  of  , 

names.  amount. 

(7.  xl.     ..•••••..••••■  vl  00.00. 
L.M 75.00. 


88.  Agreement />r  Plasterer's  and  Bricklayer's  Work. 

This   aobsement,  made  the  day  of  ,   between 

A.  B.,  of  of  ,  in  the  county  of  ,  and  C.  D., 

of  of  ,  in  the  county  of  ,  witnesseth : — 

That  the  said  C.  D.,  for  the  consideration  herein  after  mentioned, 
promises  and  agrees,  to  and  with  the  said  A.  B.,  that  he  will  do 
and  perform,  by  himself  or  persons  in  his  employ,  in  a  good  and 
worlananlike  manner,  and  with  materials  to  be  furnished  by  the 
said  A.  B.,  all  the  work  to  be  done  and  performed  by  the  bricklayer 
and  plasterer  in  and  about  the  erecting  and  building  a  new  dwell- 
ing-house on  the  vacant  lot  of  the  said  A.  B.,  on  street,  in 
the  city  of  ,  according  to  the  plans  and  specifications  hereto 
annexed ;  And  also  that  he  will  use  the  utmost  care  in  working  up 
the  materials  to  be  furnished  by  the  said  A.  B.,  as  aforesaid,  to  the 
best  advantage  for  the  said  A.  B.,  and  that  he  will  complete  the 
said  work  on  or  before  the             day  of                next. 

And  the  said  A.  B.,  in  consideration  of  the  premises,  agrees  to 
furnish  and  provide  good  and  sufficient  materials  for  the  said  work, 
at  such  time  or  times  as  the  said  C.  D.  may  request ;  And  to  pay 
the  said  C.  D.  for  all  such  work  as  shall  be  performed  by  him  or  his 
servants  in  and  about  the  said   new  dwelling-house,  ornamental 
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work  excepted,  on  the  completion  of  the  same,  at  and  after  the  rate 
of  per  yard  of  three  feet  square,  and  the  sum  of  dol- 

lars for  all  the  ornamental  work  done  or  performed  in  and  about  the 
said  dwelling-house — it  being  expressly  understood  and  agreed, 
that  no  extra  charge  is  to  be  demanded  or  allowed  for  comers, 
arches,  jams,  joints,  fire-places,  or  any  other  kind  of  work  not 
strictly  ornamental,  but  all  the  work  is  to  be  measured  as  plain, 
except  the  ornamental  work  to  be  paid  for,  as  aforesaid,  in  gross. 
Signed  in  presence  of  )  A.  B. 

E.  F.  [  C.  D. 


89.  Agreement  of  Purchaser  ly  his  Agent  at  Auction 

Sale. 

This  agreement,  made  the  day  of  ,  between  A.  B., 

of  of  ,  in  the  county  of  ,  and  E.  F.,  of  of 

,  in  the  county  of  ,  by  C.  D.,  his  agent,  witnesseth : — 

That,  whereas  the  said  A.  B.  hath  this  day  become  the  purchaser, 
at  public  auction,  of  the  following  described  property,  viz.,  all  that 
piece  or  parcel  of  land,  &c.,  {describe  the  premises  sold,)  at  the  con- 
aideration  price  of  dollars ;  and  the  said  A.  B.  hath  also  paid 

to  the  said  E.  F.,  by  the  said  C.  D.,  his  agent  as  aforesaid,  the  sum 
of  dollars,  part  and  parcel  of  the  purchase  money  of  the  said 

premises : 

Now,  THEREFORE,  the  Said  A.  B.  agrees  to  pay  the  remaining 
sum  of  dollars  unto  the  said  £.  F.,  his  agent  or  attorney,  on 

t(io  day  of  next,  and  the  said  £.  F.,  by  his  agent 

as  aforesaid,  agrees  that  he,  the  said  E.  F.,  will  execute  and 
deliver  to  the  said  A.  B.  a  good  and  sufficient  conveyance,  with  the 
usual  covenants,  for  the  premises  above  described,  immediately  upon 
the  payment  of  the  said  sum  of  dollars  last  above  mentioned. 


In  witness,  <&c.,  (as  in  n.  80.)  A.  B. 

CD. 


By  his  agent,  E.  F.     [Seal.' 


Seal. 
Seal. 


90.  Agreement  to  Sell  and  Deliver  Cord- Wood,  or 

Stone, 

This  agreement,  made  the  day  of  ,  between  A.  B.,  of  , 
(state  occupation,)  and  C.  D.,  of        ,  [state  occupation,)  witnesseth : — 

That  the  said  A.  B.,  for  the  consideration  herein  after  men- 
tioned, agrees  to  sell  to  the  said  0.  D.  five  hundred  cords  of  sea- 
soned maple  and  beech  cord-wood,  and  to  deliver  and  securely  pile 
the  same,  on  the  benn  bank  of  the  Welland  Canal,  immediately 
east  of  bridge,  in  the  town  of  ,  \or  one  thousand 
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perches  of  good  qaarry-^tone,  suitable  for  building,  and  to  deliver 
and  cord  the  same,  on  the  south  side  of  the  vacant  lot  of  the  said 
C.  D.,  situate  on  street,  in  the  village  of  J  on  or  before 

the  day  of  next. 

In  consideration  whsreof,  the  said  C.  D.  agrees  to  pay  to  the  said 
A.  B.  the  sum  of  for  each  and  every  cord  of  wood,  [or  perch  of 
stone,]  as  aforesaid,  upon  the  final  and  complete  delivery  thereof. 

Signed  in  presence  of  )  A.  B. 

E.  F.  [  C.  D. 


91.  Charter  Party. 

This  charter  party,  made  and  agreed  upon  the  day  of 

,  in  the  year  of  our  Lord  1 8     ,  between  A.  B.,  of        ,  master  and 

owner  of  the  ship  or  vessel  called  ,  of  the  burthenof  , 

of  the  one  part,  and  C.  D.,  of  ,  of  the  other  part,  witnesseth : — 

That  the  said  A.  B.,  for  the  consideration  herein  after  mentioned, 
hath  granted  and  to  freight  letten,  and  by  these  presents  doth  grant 
and  to  freight  let,  unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  the  whole  tonnage  of  the  hold,  stem,  sheets,  and  half^ieck 
of  the  said  ship  or  vessel,  from  the  port  of  to  the  port  of  , 

in  a  voyage  to  be  made  with  the  said  ship,  in  the  manner  following, 
[that  is  to  say :]  the  said  A.  B.  is  to  sail  the  first  fair  wind  and 
weather  that  shall  happen  next  after  the  day  of  ,  or 

before  the  day  of  next,  from  the  said  port  of  , 

with  the  goods  and  merchandises  of  the  said  C.  D.,  his  factors  or 
assigns,  on  board,  to  aforesaid,  where  the  said  ship  is  to  be 

delivered  and  discharged  of  her  said  cargo,  within  fifteen  days  next 
after  her  arrival  at  the  end  of  the  said  voy^e. 

In  consideration  whereof,  the  said  C.  D,,  for  himself  his  heirs, 
executors,  and  administrators,  doth  covenant  with  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  and  every  of  them,  by  these 
presents,  that  he  the  said  C.  D.,  his  executors,  administrators,  fac- 
tors, or  assigns,  will  pay,  or  cause  to  be  paid,  unto  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  for  the  freight  of  the  said  ship 
or  goods,  the  sum  of  ,  [or  thus :  20  dollars  a  ton  for  loading 

or  unloading  and  taking  in  goods  at  and  ports,]  within 

one  and  twenty  days  after  the  said  ship^s  arrival,  and  goods  dis- 
charged at  aforesaid,  for  the  end  of  the  voyage ;  and  aUo 
will  pay  for  demurrage,  if  any  shall  be,  by  the  default  of  him,  the 
said  C.  D.,  his  factors  or  assigns,  the  sum  of  two  dollars  a  day, 
daily  and  every  day,  as  the  same  shall  grow  due. 

And  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, doth  covenant  with  the  said  C.  D.,  his  executors,  adminis- 
tratorS)  and  assigns,  and  every  of  them,  by  these  presents,  that  the 
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said  ship  or  vessel  shall  be  ready  at  the  said  port  of  ,  at 

wharf,  to  take  in  goods,  by  the  said  day  of  next  com- 

ing ;  and  ihaty  within  ten  days  after  the  said  ship  shall  be  ready 
at  the  said  wharf,  as  aforesaid,  the  said  C.  D.  doth  promise  and  agree 
to  have  his  goods  ready  and  put  on  board  of  said  ship,  in  order  that 
she  may  proceed  on  her  said  voyage. 

And  the  said  A.  B.  doth  also  covenant  with  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  that  the  said  ship  or  vessel 
now  is,  and  at  all  times  during  the  said  voyage  shall  be,  at  the  beat 
endeavor  of  the  said  A.  B.,  his  executors  and  administrators,  at  his 
and  their  own  proper  costs  and  charges,  in  all  things  made  and  kept 
stiff,  staunch,  and  strong,  and  well  furnished,  and  provided  as  well 
with  men  and  mariners,  sufficient  and  able  to  sail,  guide,  and  gov- 
ern the  said  ship,  as  with  all  manner  of  rigging,  boats,  tackle,  ap- 
parel, furniture,  provision,  and  appurtenances,  fitting  and  necessary 
for  the  said  men  and  mariners,  and  for  the  said  ship,  during  the 
voyage  aforesaid. 

In  witness,  &e.,  {(U  in  n.  80.) 


92.  Articles  of  Clerkship  to  an  Attorney. 

Articles  of  agreement  made  the  day  of  ,  one 

thousand  eight  hundred  and  ,  between  A.  B.,  of  ,  gen- 

tleman, one  of  the  attorneys  of  Her  Majesty's  courts  of  Queen's 
Bench  and  Common  Pleas  for  Upper  Canada,  and  a  solicitor  of  the 
court  of  Chancery,  of  the  one  part,  and  C.  D.,  of  ,  and  E.  F., 

son  of  the  said  C.  D.,  of  the  other  part,  witnesseth : — 

That  the  said  E.  R,  of  his  own  free  will,  and  by  and  with  the 
consent  and  approbation  of  the  said  C.  D.,  doth,  by  these  presents, 
place  and  bind  himself  clerk  to  the  said  A.  B.,  to  serve  him,  from 
the  day  of  the  date  hereof,  for,  and  during,  and  until  the  full  end  and 
term  of  years,  from  hence  next  ensuing,  and  fully  to  be  com- 

plete and  ended. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  A.  B.,  his  executors,  ad- 
ministrators, and  assigns,  that  the  said  E.  F.  shall  well,  and  faithfully, 
and  diligently  serve  the  said  A.  B.,  as  his  clerk,  in  the  practice  or  pro- 
fession of  an  attorney  at  law  and  solicitor  in  Chancery,  from  the 
day  of  the  date  hereof,  for,  and  during,  and  unto  the  full  end  of  the 
said  term  of  years. 

And  that  he,  the  said  E.  F.,  shall  not,  at  any  time  during  such 
term,  cancel,  obliterate,  injure,  spoil,  destroy,  waste,  embezzle,  spend, 
or  make  away  with,  any  of  the  books,  papers,  writings,  documents, 
moneys,  chattels,  or  other  property  of  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,  or  his  partner  or  partners,  or  any  of  his 
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clients  or  employers ;  and  that,  in  case  the  said  £.  F.  shall  act  con- 
trary to  the  last  mentioned  covenant,  or  if  the  said  A.  B.,  his  execu- 
tors, administrators,  or  assigns,  or  his  partner  or  partners,  shall  sus- 
tain or  suffer  any  loss  or  damage  bv  the  misbehavior,  neglect,  or  im- 
proper conduct  of  the  said  £.  F.,  tlie  said  C.  D.,  his  heirs,  executors, 
or  administrators,  will  indemnify  the  said  A.  B.,  and  make  good  and 
reimburse  him  the  amount  or  value  thereof. 

And  fubthsr,  that  the  said  £.  F.  shall  at  all  times  keep  the 
secrets  of  the  said  A.  B.,  and  his  partner  or  partners,  and  will,  at 
all  times  during  the  said  term,  readily  and  cheerfully  obey  and 
execute  his  or  their  lawful  and  reasonable  commands,  and  shall 
not  depart  or  absent  himself  from  the  service  or  employ  of  the  said 
A.  B.,  at  any  time  during  the  said  term,'  without  his  consent  first 
had  and  obtained,  and  shall,  from  time  to  time,  and  at  all  times 
during  the  said  term,  conduct  himself  with  all  true  diligence,  hon- 
esty, and  sobriety. 

And  the  said  E.  F.  doth  hereby,  for  himself,  covenant  with  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  that  he,  the  said 
£.  F.,  will  truly,  honestly,  and  diligently  serve  the  said  A.  B.,  at  all 
times,  for  and  during  the  said  term,  as  a  faithful  clerk  ought  to  do, 
in  all  things  whatsoever,  in  the  manner  above  specified. 

In  consideration  whereof,  and  of  five  shillings  of  lawful 
money,  by  the  said  0.  D.,  to  the  said  A.  B.,  paid  at  or  before  the 
sealing  and  delivery  of  these  presents  [the  receipt  whereof  is  hereby 
acknowledged,]  the  said  A.  B.,  for  himself,  his  neirs,  executors,  and 
administrators,  doth  covenant  with  the  said  C.  D.,  his  executors  and 
administrators,  that  he,  the  said  A.  B.,  will  accept  and  take  the  said 
£.  F.  as  his  clerk,  and  also  that  he,  the  said  A.  B.,  will,  by  the  best 
ways  and  means  he  may  or  can,  and  to  the  utmost  of  his  skill  and 
knowledge,  teach  and  instruct,  or  cause  to  be  taught  and  instructed, 
the  said  £.  F.  in  the  said  practice  or  profession  of  an  attorney  at 
law  and  solicitor  in  Chancery,  which  he,  the  said  A.  B.,  now  doth, 
or  shall  at  any  time  during  the  said  term,  use  or  practice ;  and  also 
will,  at  the  expiration  of  the  said  term,  use  his  best  means  and  en- 
deavors, at  the  request,  costs,  and  charges  of  the  said  C.  D.  and  £. 
F.,  or  either  of  them,  to  cause  and  procure  him,  the  said  £.  F.,  to 
be  admitted  and  sworn  an  attorney  of  Her  Majesty's  said  courts  of 
Queen's  Bench  and  Common  Pleas,  or  either  of  them,  and  a  solicitor 
of  the  court  of  Chancery,  or  any  other  of  Her  Majesty's  courts  of 
law  or  equity  for  Upper  Canada,  provided  the  said  E.  F.  shall  have 
well,  faithfully,  and  diligently  served  his  said  intended  clerkship. 

In  witness  whereof,  the  parties  aforesaid  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 


Signed,  sealed,  and  delivered  j  A.  B. 

in  presence  of  >  C.  D. 

G.  H.  £.  F. 


Seal. 
Seal. 
Seal. 
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STATUTE  RESPECTING  WRITTEN  PROMISES. 

Bevised  Statutes,  1859,  Cap.  XLII.,  p,  460. 

93.  An  Act  respecting  Written  Promises  and  Acknowl- 
edgments of  Liability. 

Her  Majesty,  by  and  with  the  advice  and  consent 
of  the  Legislative  Council  and  Assembly  of  Canada, 
enacts  as  follows : — 

(1.)  This  act  shall  operate  and  apply  retrospectively  to  -A-ct  to  apply 
the  first  day  of  January,  one  thousand  eight  hundred  ?^  *°^  j  °" 
and  fifty-two,  as  well  as  prospectively,  and  shall  be  ^  j862. 
construed  as  if  it  had  been  passed  on  the  said  first  day 
of  January,  one  thousand  eight  hundred  and  fifty-two. 
13,  14  v.,  c.  61,  s.  8. 

/2.)In  all  actions:  1.  Of  account,  and  upon  the  case  Written  mom- 
otner  than  such  accounts  as  concern  the  trade  of  mer-  ^^^A^^'J^V 
chandise  between  merchant  and  merchant,  their  fee-  ^^  ^^^  ^^j^  ^ 
tors  or  servants.     2.  In  all  actions  on  simple  contract,  statute. 
or  of  debt  grounded  upon  any  lending  or  contract 
without  specialty,  and  in  all  actions  of  debt  for  arrear- 
ages of  rent,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufiicient  evidence  of  a  new  or 
continuing  contract  whereby  to  take  any  case  out  of 
the  operation  of  the  act,  passed  in  England  in  the 
twenty-first  year  of  the  reign  of  King  James  the  First, 
respecting  such  actions  as  aforesaid,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledg- 
ment or  promise  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby. 
13,  14  v.,  c.  61,  s.  1. 

(3.)  Where  there  are  two  or  more  joint  contractors,  or  ^*^  of  two  or 
executors  or  administrators  of  any  contractor,  no  such  ^1^^^  ^^* 
joint  contractor,  executor,  or  administrator  shall  lose  the 
benefit  of  the  said  act,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  any  written  acknowledgment  or 
promise,  made  and  signed  by  any  other  or  others  of 
them,  or  by  reason  of  any  payment  of  any  principal  or 
interest  made  by  any  other  or  others  of  tliem.  13, 14 
v.,  c.  61,  8.  1. 

(4.)  In  actions  commenced  against  two  or  more  such  Where  plain- 
joint  contractors,  executors,  or  administrators,  if  it  ap-  J***^  ™?^  ^ 

pears  at  the  trial,  or  otherwise,  that  the  plaintiff,  thouffh  .^^  ^^  *^  ^ 
t  11       *i  .  1        .       t»    TT'         T*  ^y       r*'        one  or  more 

barred  by  the  said  act   of    Kmg  James  the  l^irst,  defendants  but 

or  by  this  act,  as  to  one  or  more  of  such  joint  con-  not  as  to  alL 

tractors,  or  executors,  or  administrators,  is  nevertheless 

entitled  to  recover  against  any  other  or  others  of  the 

defendants,  by  virtue  of  a  new  acknowledgment,  prom- 
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186,  or  payment,  as  aforesaid^  judgment  shall  be  given 
and  costs  allowed  for  the  plaintiff,  as  to  such  defend- 
ant or  defendants  against  whom  he  may  recover,  and 
for  the  other  defendant  or  defendants  against  the  plain- 
tiff    13,  14  v.,  c.  61,  8.  1. 

Indon^aent)  /^  \  ^^  indorsement  or  memorandum  of  any  payment, 
^m^  ^  written  or  made  upon  any  promissory  note,  bWof  ex- 
to  take  a  note,  change,  or  other  writing,  by  or  on  behalf  of  the  party 
Ac,  oat  of  the  to  whom  such  payment  nas  been  made,  shall  be  deemed 
statute.  sufficient  proof  of  such  payment,  so  as  to  take  the 

case  out  of  the  operation  of  the  said  statute  of  King 

James.     13,  14  v.,  c.  61,  s.  3. 
Statute  to  ap-     (8.)  The  said  act  of  King  James  and  this  act  shall  ap- 
ply to  set-off.    ply.  ^Q  ^Q  gjjgg  ^£  ^j^y  ^^^  Qjj  simple  contract,  or  of 

the  nature  herein  before  mentioned,  alleged  by  way  of 
set-off  on  the  part  of  any  defendant,  either  by  plea, 
notice,  or  otherwise.     13,  14  V.,  c.  61,  s.  4. 
As  to  retifica-     (9.)  No  action  shall  be  maintained  whereby  to  charge 
^^^^#f  "•"***  any  person  upon  any  promise,  made  after  full  age,  to 
non-aire!"^*^    pay  any  debt  contracted  during  infancy,  or  upon  any 
ratification,  after  full  age,  of  any  promise  or  simple  con- 
tract made  during  infancy,  unless  such  promise  or  rat- 
ification be  made  by  some  writing,  signed  by  the  party 
to  be  charged  therewith.     13,  14  V.,  c.  61,  s.  5. 
As  to  repre-        (10.)  No  action  shall  be  brought  whereby  to  charge  any 
sentation  re-    person  upon  or  by  reason  of  any  representation  or  as- 

SlSi'Ster         ^^""^  "^^«  ^^  gi^«°  concerning  or  relating  to  the 
credit,  Ac'.,  of  character,  conduct,  credit,  ability,  trade,  or  dealings  of 
a  third  party,   any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  money,  goods,  or  credit  there- 
upon, unless  such  representation  or  assurance  be  made 
in  writing,  signed  by  the  party  to  be  charged  there- 
with.    13,  14  v.,  c.  61,  8.  6. 
Statute  of  (11.)  The  seventeenth  section  of  an  act  passed  in  Eng- 

fiwids  extend-  land,  in  the  twenty-ninth  year  of  the  reign  of  King 
^iK^stobe  ^^*'*^®®  ^^^  Second,  intituled.  An  act  for  the  prevention 
delivered  at  a  of  frauds  and  perjuries,  shall  extend  to  all  contracts 
future  time,      for  the  sale  of  goods  of  the  value  of  ten  pounds  cur- 
rency and   upwards,  notwithstanding  the  goods  may 
be  intended  to  be  delivered  at  some  future  time^  or 
may  not  at  the  time  of  such  contract  be  actually  made, 
procured,  or  provided,  or  fit  or  ready  for  delivery,  or 
although  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  de- 
livery.    13,  14  v.,  c.  61,  s.  7. 
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ARBITRATION. 

NOTES. 

94.  As  a  general  rule,  any  matters  in  difference  may  be  referred 
to  arbitration  which  do  not  involve  a  criminal  charge. 

If  an  action  is  pending,  the  cause  may  be  referred,  by  consent  of 
the  parties,  any  time  before  trial  by  a  judge's  order  or  rule  of  court, 
and  at  the  trial  by  an  order  of  nisi  prius. 

Sometimes  also  the  matter  in  dispute  on  a  rule  may  be  referred. 

An  attorney  has  an  implied  power  to  refer  his  client's  cause  to 
arbitration,  unless  expressly  prohibited ;  but  the  client  has  a  remedy 
against  him  if  he  acts  in  an  improvident  manner.  Some  doubt  has, 
however,  been  lately  cast  upon  this  power  of  attorney. 

A  barrister  also  has  power  to  bind  his  client  in  thie  same  way. 
[Though  the  decision  m  Swinfen  v.  Swinfen,  where  counsel  com- 
pounded a  cause  at  the  trial,  without  consent  of  his  client,  which 
composition  was  overruled,  may  raise  a  question  as  to  the  right  to 
refer  without  such  consent.] 

.   Care  should  be  taken  to  reserve  to  the  arbitrator  the  powers  of 
a  judge  at  nisi  prius  as  to  costs,  amendment,  &c. 

A  parol  agreement  to  refer  cannot  be  made  a  rule  of  court  and 
enforced,  though  an  action  may  lie  for  not  agreeing  to  refer. 

One  partner  has  no  power  to  bind  another  by  a  deed  of  submission. 

Differences  between  A  on  one  side  and  B  and  C  on  the  other 
mean  "jointly  and  severally." 

A  clause  may  be  inserted  that  the  death  of  either  party  shall  not 
revoke  the  submission. 

The  effect  of  submission  or  agreement  to  refer  may  be  to  oust  the 
jurisdiction  of  courts  of  law,  and  it  is  quite  legal  for  parties  to  do  so, 
and  in  many  cases  the  court  will  stay  proceedings  if  an  action  is  brought. 

A  submission  may  be  made  a  rule  of  court,  though  the  proceed- 
ings  under  it  have  been  void. 

An  order  of  reference  made  by  a  judge  may  be  made  a  rule  of 
court ;  but  neither  a  submission  nor  a  judge's  order  of  reference  is 
usually  made  a  nile  of  court  until  it  becomes  necessary  to  enforce 
or  set  aside  the  award. 

An  arbitrator  has  no  power  to  alter  the  terms  of  the  submission ; 
but  the  parties  may,  by  consent,  revoke  or  alter  it  before  it  is  made 
a  rule  of  court. 
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95.  If  there  is  a  default  of  an  arbitrator,  either  party  may  apply  to 
a  judge  to  appoint  one. 

Revocation  is  express  or  implied.  Application  to  rescind  is  too 
late  after  the  award  is  made.  The  authority  of  any  arbitrator  or 
umpire,  appointed  by  or  in  pursuance  of  a  rule  of  court  or  judges, 
or  order  of  nisi  prius^  in  any  action  brought — or,  in  pursuance  of 
any  submission  to  reference  containing  an  agreement  that  such  sub- 
mission shall  be  made,  a  rule  of  any  court  of  record — ^is  not  revo- 
cable, except  by  leave  of  the  court  by  which  such  rule  or  order  may 
or  shall  be  made,  or  by  leave  of  a  judge ;  and  the  arbitrator  or  um- 
pire may  proceed,  notwithstanding  any  revocation  otherwise  made. 

Death  of  either  party  before  award  made  is  an  implied  revoca- 
tion, though  a  verdict  were  taken  subject  to  the  award ;  but  a  spe- 
cial clause  may  prevent  this  consequence,  as  said  above. 

Marriage  before  award  made  is  also  a  revocation ;  but  not  bank- 
ruptcy or  insolvency. 

The  proceedings  are  usually  similar  to  those  in  a  trial  at  nisi 
prills  ;  but  the  arbitrator  has  a  large  discretion. 

All  the  arbitrators  must  attend  and  hear  the  evidence,  and  one 
cannot  delegate  his  authority  to  another. 

If  one  side  only  be  heard,  the  award  will  be  set  aside. 

An  arbitrator  has  an  implied  power  to  take  evidence  on  oath,  or 
receive  affirmations,  as  at  nisi  prius,  and  if  he  does  so  the  witness 
is  indictable  for  perjury ;  but  he  is  not  hound  to  examine  on  oath, 
unless  by  express  terms  of  the  submission  or  order  of  reference. 

If  a  witness  will  not  attend  voluntarily,  he  may  be  compelled  by 
the  court  of  which  the  submission  is,  or  is  to  be  made,  a  rule,  and 
the  order  is  absolute  in  the  first  instance. 

The  arbitrator  cannot  enlarge  the  time  for  making  the  award  if  a  time 
is  expressly  limited,  and  no  power  of  enlargement  given ;  but,  if  the  par- 
ties know  that  an  enlargement  has  been  irregularly  made  and  still  go 
on,  neither  of  them  can  afterward  set  aside  the  award  on  that  ground. 

The  arbitrator  \?^  functus  officiio  when  he  has  made  his  award  with- 
in the  time  limited. 

06.  An  umpire  may  be  appointed,  under  a  power  to  the  arbitrators, 
any  time  after  the  time  limited  for  the  award  and  before  the  time 
limited  for  the  umpirage  to  be  made ;  but  the  appointment  of  an 
umpire  by  chance  is  in  general  bad,  and  the  umpirage  and  award 
may  be  set  aside,  unless  the  parties,  with  full  knowledge  of  the  cir- 
cumstances, consent  to  it. 

A  slight  disagreement  between  the  arbitrators  will  warrant  the 
appointment  of  an  umpire. 

An  umpire  entirely  supersedes  the  arbitrators  as  judges  of  the 
matter,  and  in  general  they  cannot  decide  half  the  case  and  refer 
the  other  half  to  an  umpire,  unless  expressly  so  empowered. 

If  one  umpire  refuses  to  act,  another  may  be  appointed. 

67 


ARBITRATION. 

The  umpire  must  re  examine  the  teitneaees ;  for,  if  he  do  not,  his 
award  will  be  set  aside,  unless  both  parties  agree  to  waive  such  re- 
examination. 

An  umpire  may  enlarge  the  time,  as  arbitrators  do. 

97.  The  award  must  be  in  strict  pursuance  of  the  submission ;  and 
it  cannot  be  made  after  the  arbitrator's  functions  are  at  an  end. 

A  parol  award  is  not  bad ;  but  the  award  is  better,  and  more  usu- 
ally made  in  writing. 

An  award  that  **  A.  or  B.  shall  not  do  an  act"  is  bad.  So  an 
award  "  that  the  costs  of  making  the  submission  a  rule  of  court 
shall  be  paid  by  the  party  disobeying  it "  is  bad.  To  award  pay- 
ment at  a  future  day  certain  is  good ;  but  not  "  to  find  a  surety ,*' 
and  the  award  must  bear  on  the  face  of  it  that  ail  the  matters  in 
difference  have  been  decided. 

When  the  submission  may  be  made  a  rule  of  court,  the  award, 
or  any  part  thereof,  may  be  in  the  form  of  a  specicU  case  for  the 
opinion  of  the  court. 

The  arbitrator  cannot  order  payment  of  costs  without  express 
power  in  the  submission ;  but,  if  a  cause  is  referred,  he  has  power 
as  to  costs  of  the  cause,  though  not  of  the  reference,  unless  such 
costs  are  to  abide  the  event,  in  which  case  each  must  pay  his  own 
costs,  without  every  thing  is  decided  in  favor  of  one  party ;  and, 
though  he  ought  not  to  fix  his  own  fee  by  the  award,  he  has  a  lien 
upon  it  for  a  reasonable  sum,  which  may  be  examined  on  taxation. 

The  award  is  generally  signed  by  the  arbitrator,  in  presence  of 
attesting  witnesses ;  and  all  the  arbitrators  should  sign  m  presence 
of  each  other,  without  express  power  be  given  to  a  less  number  to 
make  the  award. 

An  award  is  published  when  it  is  executed  and  notice  given  to 
the  parties  by  the  arbitrator  that  they  may  have  the  award  on  pay- 
ment of  the  expenses.  After  publication,  the  arbitrator  cannot 
alter  any  material  part  of  the  award  without  consent  of  the  parties. 

A  mistake  in  point  of  law,  unless  apparent  on  the  face  of  an 
award,  will  not  vitiate  it,  especially  if  it  may  be  implied  that  the 
parties  intended  to  refer  both  law  and  fact 

Where  the  submission  cannot  be  made  a  rule  of  court,  the  court 
has  no  power  to  set  aside  the  award.  The  only  remedy  in  this 
case  is  by  action. 

The  essence  of  arbitration  is  that  it  is  voluntary  ;  and  therefore 
no  court  or  judge  can  force  parties  to  adopt  it,  unless  litigation  has 
begun  by  issuing  a  writ  of  summons,  in  which  case  the  court  or 
judge  may  direct  an  arbitration  and  also  may  remit  the  matters  re- 
ferred, or  any  of  them,  to  the  reconsideration  of  the  arbitrator. 

For  the  law  and  practice  of  arbitration  see  Revised  Statutes,  1859, 
Cap.  XIX.,  p.  163,  §§  109  to  113 ;  Cap.  XXIL,  pp.  227  to  234,  §§ 
162  to  186. 
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FORMS. 

98.  FoBH  of  Agbeemei^  of  Reference  in  Writing. 

Mbmorandum  of  agreement  made  this  ,  between  A.  B., 

of  ,  of  the  one  part,  and  C.  D.,  of  ,  of  the  other 

part 

Whbrkab  certain  disputes  and  differences  have  arisen  between  the 
parties  hereto,  and  it  is  desirable  to  refer  the  same  to  arbitration,  as 
after  mentioned.  Now  therefore  it  is  hereby  agreed  by  and  between 
the  parties  hereto  to  refer,  and  the  parties  hereto  do  hereby  refer,  all 
matters  in  difference  between  them  to  the  award,  order,  arbitrament, 
final  end,  and  determination  of  A.  B.,  of  ,  so  that  he  make 

and  publish  his  award  of  and  concerning  the  same,  ready  to  be 
delivered  to  us  or  either  of  us,  or,  if  we  or  either  of  us  shall  be 
dtod  before  the  making  of  the  same,  to  our  respective  personal 
representatives  requiring  the  same,  on  or  before  the  day  of 

,  or  such  further  day  as  the  said  arbitrator  may,  from  time 
to  time,  enlarge  the  time  for  making  his  said  award,  by  writing 
under  his  hand  indorsed  on  this  agreement. 

And  it  is  hereby  further  agreed  that  the  said  arbitrator  may,  by  his 
said  award,  order  and  determine  what  he  shall  think  fit  to  be  done  by 
us  respecting  the  said  matters  of  difference ;  and  that  the  c(mU  either  of 
of  the  said  reference  and  award  shall  be  in  the  discretion  of  the  said 
arbitrator,  who  may  award  by  whom,  to  whom,  and  in  what  manner, 
the  same  shall  be  paid. 

And  each  of  the  said  parties  hereto  agrees  with  the  other  t6  stand 
to,  abide  by,  obey,  perform,  fulfill,  and  keep  the  said  award,  so  to  be 
made  and  published  as  aforesaid. 

And  it  is  further  agreed,  that  it  shall  be  in  the  discretion  of  the  said 
arbitrator  to  examine  the  parties,  either  or  both  of  them,  and  that  the 
witnesses  in  the  reference,  and  the  parties,  if  examined,  shall  be 
examined  on  oath ;  and  that  the  said  parties  respectively  shall 
produce  before  the  said  arbitrator  all  such  books,  deeds,  papers, 
documents,  and  writings  in  his  custody,  power,  or  control,  relating 
to  the  matters  referred,  as  the  said  arbitrator  shall  think  fit  to  re- 
quire ;  and  that  the  said  parties  respectively  shall  do  all  other  acts 
necessary  to  enable  the  said  arbitrator  to  make  his  award  herein, 
and  that  neither  of  them  shall  willfully  and  wrongfully  do,  or  cause 
to  be  done,  any  act  to  delay  or  prevent  the  arbitrator  from  making 
his  said  award,  otherunse  he  shall  pay  to  the  other  such  costs  as  the 
arbitrator  may  in  writing  declare  to  be  reasonable.  And  it  is  further 
agreed,  that  the  said  arbitrator  may  proceed  in  the  said  reference  ex 
parte,  if  either  of  the  said  parties  refuse  or  neglect  to  attend  before 
him,  after  having  received  due  notice,  and  without  reasonable  excuse. 
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And  each  of  the  said  parties  hereto  agrees  with  the  other  that  he 
will  not  bring  or  prosecute  any  action  or  suit  in  any  court  of  law  or 
equity  against  the  said  arbitrator,  for  or  in  respect  of  the  matters  in 
pursuance  of  this  agreement. 

And  it  is  hereby  further  agreed,  that  this  agreement  shall  be  made 
a  rule  of  Her  Majesty's  court  of  ,  andfurtlier,  that,  in  the  event 

of  either  of  the  said  parties  disputing  the  validity  of  the  said  award, 
or  moving  the  said  court  of  ,  or  any  other  court,  to  set  the 

same,  or  any  part  thereof,  aside,  or  in  any  other  event,  the  said  court 
of  shall  have  power  at  any  time,  and  from  time  to  time,  to 

remit  the  matters  hereby  referred,  or  any  or  either  of  them,  to  the 
reconsideration  and  redetermination  of  the  said  arbitrator,  and 
with,  upon,  and  subject  to  such  directions,  powers,  and  terms,  as  to 
the  said  court  may  seem  proper. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  the  day  and  year  first  above  written. 

Witness  :  W.  W.  A.  B. 

CD. 


99.  Form  of  Memorandum  by  Attorney. 

T'tl     f  r      t)      ^  hereby  certify  that  W.  W.,  of  ,  is  a 

*    J *AT  r  necessary  witness  in  the  matter  submitted  to  ref- 

ana  Cause,     I  •     *!  •  j  al  *  •*  •  ai.  * 

)  erencc  m  this  cause,  and  that  it  is  necessary  that 

he  should  attend  at  the  chambers  of  A.  A.,  Esq.,  situate  No.  , 

the  arbitrator  appointed  in  this  cause,  on  next,  at        o'clock 

in  the  morning,  at  which  time  and  place  the  arbitrator  has  appoint- 
ed a  meeting  herein,  and  that  he  should  produce  to  the  said  arbi- 
trator, at  the  time  and  place  aforesaid,  the  following  documents,  to 
wit,  &c. 
Dated,  &c,  P.  A., 

Attorney  for  the  above  named  A.  B,  \or  C.  D.] 


100.  Form  of  Affidavit  of  Execution  of  Reference. 

IntheQ.B.,  [or"C.  P."] 

I,  P.  W.,  of  ,  make  oath  and  say,  that  on  I  was 

present  and  did  tlien  see  C.  D.  duly  execute  the  agreement  hereunto 
annexed,  marked  A.,  and  that  the  said  C.  D.  did,  in  my  presence, 
subscribe  his  name  thereto,  and  that  the  name  C.  D.,  at  the  foot 
thereof,  is  the  proper  handwriting  of  the  said  C.  D.,  and  that  the 
name  P.  W.,  subscribed  thereto,  as  witness  thereof,  is  my  own 
handwriting. 
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101.  Form  of  Affidavit  of  Execution  of  Award. 

that  I  did,  on  ,  see  A.  A.,  of  ,  sign  and 

publish  liis  award,  exhibited  to  me  at  the  time  of  swearing  this, 
my  affidavit,  and  marked  A,  and  that  the  name  A.  A.,  subscribed 
thereto,  is  the  proper  handwriting  of  the  said  A.  A.,  and  that  the 
name  P.  A.,  subscribed  thereto  as  a  witness  attesting  the  execution 
of  the  said  award,  is  my  own  handwriting. 


102.  Form  of  Affidavit  Verifying  a  Copy  of  Award. 

that  I,  on  ,  received  from  D.  A.,  the  attorney  for 

the  above  named  C.  D.,  a  copy  of  the  award  made  by  A.  A.,  in  the 
matter  above  mentioned,  and  which  said  copy  of  the  said  award  is 
hereto  annexed,  marked  A.,  and  which  said  award  was  taken  up, 
and  is  now  in  the  possession  of  the  said  D.  A.,  as  attorney  afore- 
said, or  of  the  said  C.  D.,  as  I  verily  believe. 


103.  Form  of  Affidavit  of  Due  Enlargement. 

that  the  time  for  making  the  said  award  was,  on  , 

duly  enlarged  to  ,  by  the  writing  under  the  hand  of  the  said 

A.  A.,  indorsed  on  the  said  ,  and  that  tlie  name  A.  A.,  sub- 

scribed thereto,  is  the  proper  handwriting  of  the  said  A.  A.,  and  I 
further  say  that  the  said  award  was  made  and  published  on  , 

and  within  the  enlarged  time  for  making  and  publishing  the  same. 


104.  Arbitration — Order  o/"  Reference  to,  aJt  Nisi  Prius. 

TO  wrr : — At  the  sittings  of  Nisi  Prius,  held  at  ,  in 

and  for  the  said  ,  on  ,  the  day  of  ,  in  the 

year  of  the  reign  of  our  Sovereign  Lady  the  Queen,  and  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ,  before  the  hon- 

orable ,  assigned  to  hold  the  assizes  in  and  for  the  said  , 

between  plaintiff  V9,  defendant. 

It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  par- 
ties, their  counsel  and  attorneys,  that  to  the  award,  order, 
arbitrament,  final  end,  and  determination  of  ,  to  whom  all 
matters  in  difference  are  hereby  referred,  so  as  the  said  arbitra- 
tor do  make  and  publish  award  in  writing  of  and  con- 
cerning the  matters  hereby  referred,  ready  to  be  delivered  to  the 
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said  parties,  or  either  of  thorn,  or,  if  they,  or  either  of  them,  shall 
be  dead  before  the  making  of  the  said  award,  to  their  respective 
personal  representatives  requiring  the  same,  on  or  before  the 
day  of  next,  ensuing  the  date  of  this  order;  with  liberty 

to  the  said  arbitrator  under        hand  in  writing,  at  the  foot, 

or  on  the  back  hereof,  or  hereunto  annexed,  to  enlarge  the  time  for 
making  the  said  award,  and  that  the  said  parties  shall,  on  their  re- 
spective  parts,  in  all  things  stand  to,  abide  by,  obey,  perform,  fulfill, 
and  keep  the  award,  order,  arbitrament,  final  end,  and  determina- 
tion of  the  said  arbitrator  ,  so  to  be  made  and  published  as 
aforesaid. 

And  it  is  also  ordbred,  by  and  with  such  consent  as  aforesaid, 
that  the  costs  of  the  said  cause 

And  it  is  likewise  ordered,  by  and  with  such  consent  as  afore- 
said, that  respectively  shall  be  examined  upon  oath,  to  be 
sworn  by  the  said  arbitrator,  or  before  a  commissioner  era- 
powered  to  take  affidavits  in  Her  Majesty's  court  of  Queen's  Bench 
m  and  for  the  Province  of  Upper  Canada. 

And  it  is  also  ordered,  by  and  with  such  consent,  that  the 
said  parties  shall  produce,  before  the  said  arbitrator,  all  such 

books,  deeds,  papers,  and  writings,  in  their  or  either  of  their  custo- 
dy or  power,  relating  to  the  said  matters  in  difference,  as  the  said 
arbitrator  shall  think  fit  to  require. 

And  it  is  likewise  ordered,  by  and  with  such  consent  as  afore- 
said, that  neither  the  plaintiff  nor  defendant  shall  prosecute  or 
bring  any  action  or  suit,  in  any  court  of  law  or  equity,  against 
each  other,  of  and  concerning  the  premises  in  question  so  as  afore- 
said referred. 

And  it  is  further  ordered,  by  and  with  such  consent  as  afore- 
said, that  if  either  party  shall,  by  affected  delay,  or  otherwise,  will- 
fully prevent  the  said  arbitrator  from  making  an  award,  he 
shall  pay  such  costs  to  the  other  as  the  said  court  of  shall 
think  reasonable  and  just. 

And  lastly,  it  is  ordered,  by  and  with  such  consent  as  afore- 
said, that  the  said  court  may  be  prayed  that  this  order  may 
be  made  a  rule  of  the  same  court. 


105.  Arbitration  Bond. 

Know  all  men.  That  of  ,  held  and  firmly  bound  to 

of  ,  in  the  sum  of  ,  of  lawful  money  of  Canada, 

to  be  paid  to  the  said  ,  or  to  certain  attorney,  executors, 

administrator,  or  assies,  for  which  payment,  to  be  well  and  tnily 
made,  bind  heirs,  executors,  and  administrators,  forever 

firmly  by  these  presents. 
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SsALBD  with  seal.    Datxd  this  day  of  ,  in  tho 

year  of  onr  Lord  one  thousand  eight  hundred  and 

Whereas  disputes  and  differences  have  arisen,  and  are  now 
pending  between  the  above  bounden  and  the  said  , 

touching  and  concerning 

And  whereas  the  above  bounden  and  the  said  have 

agreed  to  refer  such  disputes  and  differences,  as  well  as  all  actions, 
suits,  controversies,  accounts,  reckonings,  matters,  and  things,  in 
any  wise  relating  thereto,  to  the  award,  arbitrament,  and  determina- 
tion of  arbitrators,  nominated,  appointed,  and  chosen  as 
well  by  and  on  the  part  and  behalf  of  the  above  bounden  as 
of  the  said  ,  and  who  have  consented  and  agreed  to  accept  the 
burthen  of  the  said  arbitration. 

Now,  THE  CONDITION  of  the  abovc  written  bond  or  obligation  is 
such  that,  if  the  above  bounden  do  and  shall  well  and  truly 

submit  to,  abide  by,  and  perform  the  award,  arbitrament,  and  de- 
termination of  the  said  arbitrators,  so  nominated,  appointed,  and 
chosen  as  aforesaid,  touching  and  concerning  the  matters  in  dispute 
between  the  above  bounden  and  the  said  ,  and  so  re- 

ferred to  them,  the  said  arbitrators  as  aforesaid  [provided  such 
award  be  made  in  writing,  under  the  hands  and  seals  of  the  said  ar- 
bitrators, ready  to  be  delivered  to  the  said  parties,  or  such  of  them 
as  shall  apply  for  the  same,  on  or  before  the  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  .] 

Then  this  obligation  shall  be  void,  otherwise  to  be  and  remain  in 
full  force  and  virtue. 

And  the  said  obligor  hereby  consents  and  agrees  that  this  bond 
of  submission,  and  the  award  to  be  made  thereunder,  shall  and 
may  be  made  a  rule  of  court  of  any  of  the  superior  courts  of 
this  province. 

Signed,  sealed,  and  delivered  )  a    ^r      tq       i 

in  the^r^nce  of  ^.  B.     jWj 


106.  General  Submission  to  Arbitration. 

Whereas  differences  have  existed,  and  are  now  existing  and 
pending,  between  A.  B.,  of  township,  in  the  county  of  , 

and  Province  of  Canada,  and  C.  D.,  of  the  city  of  ,  and  county 

of  ,  in  said  Province,  Uiait  occupation^)  in  relation  to  divers 

subjects  of  controversy  and  dispute : — 

Now,  THEREFORE,  wc,  the  Undersigned  A.  B.  and  C.  D.,  afore- 
said, do  hereby  mutually  covenant  and  agree,  with  each  other, 
that  E«  F.,  L.  M.,  and  S.  T.,  of,  &c.,  or  any  two  of  them,  shall 
arbitratCi  award,   order,  judge,  and  determine   of  and  concern* 
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• 

ing  all  and  all  manner  of  actions,  cause  and  causes  of  actions,  suits, 
controversies,  claims,  and  demands  whatsoever,  now  pending,  ex- 
isting, or  held  by  and  between  us,  the  said  parties :  And  we  do 
further  mutually  covenant  and  agree,  with  each  other,  (as  in  n.  108, 
from  the  *  to  the  end.) 

107.  Short  Form  of  General  Submission,  unVi  Penalty. 

We,  the  undersigned,  hereby  mutually  agree  to  submit  all  our 
matters  in  difference,  of  every  name  or  nature,  to  the  award  and 
determination  of  E.  R,  L.  M.,  and  S.  T.,  (state  place  of  residence 
and  occupation^)  for  them  to  hear  and  determine  the  same,  and 
make  their  award  of  them,  or  of  a  majority  of  them,  in  writing,  on 
or  before  the  day  of  next. 

And,  for  the  full  performance  of  the  said  award,  we  bind  our- 
selves, severally  and  respectively,  our  several  and  respective  heirs, 
executors,  and  administrators,  each  to  the  other  of  them  respect- 
ively, in  the  penal  sum  of  $  of  lawful  money  of  Canada, 
firmly  by  these  presents. 

Witness  our  nands  and  seals,  this  day  of  ,  18    • 

Signed,  ^c,  (as  in  n.  102.) 

108.  Special  Submission. 

Whereas  a  controversy  is  now  existing  and  pending  between  A. 
B.,  of  the  township  of  ,  and  Province  of  Canada,  (state  occu- 

pation,) and  C.  D.,  of  the  township  of  ,  and  Province  of  Can- 

ada, (state  occupation,)  in  relation  to  an  exchange  of  horses  made  by 
and  between  the  said  parties,  at  the  town  of  ,  aforesaid,  on  the 

day  of  last  past :  (or  other  matter  in  difference,  as  the 

case  may  be.) 

Now,  THEREFORE,  we,  the  said,  A.  B.  and  C.  D.,  do  hereby 
submit  the  said  controversy  to  the  arbitrament  of  E.  R,  L.  M., 
and  S.  T.,  of  of  ,  or  any  two  of  them ;  and  we  do  mutually 

covenant  and  agree  with  each  other,  *  that  the  award  to  be  made 
by  the  said  arbitrators,  or  any  two  of  them,  shall,  in  all  things,  by  us 
and  each  of  us,  be  well  and  faithfully  kept  and  obserx'cd : 

Provided,  however,  that  the  said  award  be  made  in  writing,  un- 
der the  hands  of  the  said  E.  F.,  L.  M.,  and  S.  T.,  or  any  two  of  them, 
and  ready  to  be  delivered  to  the  said  parties  in  difierence,  or  such  of 
them  as  shall  desire  the  same,  on  the  day  of  next ;  and 

this  submission,  and  theaward  thereunder,  may  be  made  a  rule  of 
court  of  Queen's  Bench  or  Common  Pleas  at  Toronto. 

Witness  our  hands  and  seals,  this         day  of         ,  A.  D.  18    . 
In  presence  of  )  A.  B.     [Seal.] 

G.  H.        }  CD.     [Seal.] 

64 


ARBITRATION. 


109.  Agreement /or  Judgment,  to  be  inserted  in  Hie  Submis- 
sion, if  necessary. 

And  it  is  hereby  further  agreed,  between  the  said  parties,  that 
judgment  in  the  court  of  Queen^s  Bench  or  Common  Pleas,  [or 
County  Court  of  the  county  of  ,]  may  be  signed  upon  the 

award  to  be  made  pursuant  to  this  submission,  to  the  end  that  all 
matters  in  controversy  between  them  (if  the  mbmission  be  special^ 
insert  here :  in  that  behalf,)  shall  be  finally  concluded. 


110.  Condition  of  Bond  on  a  Special  Submission. 

Thb  coNDrnoN  of  the  above  obligation  is  such :  That,  if  the 
above  bounden  A.  B.  shall  well  and  truly  submit  to  the  decision  of 
£.  F.,  L.  M.,  and  S.  T.,  named,  selected,  and  chosen  arbitrators,  as 
well  by  and  on  the  part  and  behalf  of  the  said  A.  B.  as  of  the 
said  C.  D.,  between  whom  a  controversy  exists,  to  hear  all  the 
proofs  and  allegations  of  the  parties  of  and  concerning  {here  state 
the  subject  of  controversy,)  and  all  matters  relating  thereto ;  so  that 
the  award  of  the  said  arbitrators  be  made,  &c.,  {as  in  n.  111.) 


111.  Short  Arbitration  Bond. — Each  party  to  have  a 

Counterpart. 

Know  all  men  by  these  presents :  Tliat  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  province  of  Canada,  (state 

occupation,)  am  held  and  firmly  bound  unto  C.  D.,  of  the  town  of 
,  in  the  county  of  ,  and  Province  aforesaid,  in  the  sum 

of  dollars,  of  lawful  money  of  the  Province  of  Canada,  to 

be  paid  to  the  said  C.  D.,  or  to  his  certain  attorney,  executors,  ad- 
ministrators, or  assigns ;  for  which  payment,  to  be  well  and  tnily 
made,  I  bind  myself,  my  heirs,  executors,  and  administrators,  firmly 
by  these  presents. 

Sbalbd  with  my  seal.     Dated  the  day  of  ,  one  thou- 

sand eight  hundred  and 

The  condition  of  this  obligation  is  such :  That,  if  the  abovo 
bounden  A.  B.  shall  well  and  truly  submit  to  the  decision  and  per- 
form the  award  of  £.  F.,  L.  M.,  and  S.  T.,  named,  nominated,  and 
chosen  arbitrators,  as  well  by  and  on  the  part  and  behalf  of  the 
said  A.  B.  as  of  the  said  C.  D.,  to  arbitrate,  award,  order,  and  de- 
termine, of  and  concerning  all  and  all  manner  of  actions,  cause  and 
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caiues  of  actions,  suits,  controTersies^  cUums,  and  demands,  wliatao- 
ever,  now  depending,  existing,  or  held,  by  and  between  the  said  A. 
B.  and  the  said  CD.;  so  that  the  said  award  be  made  in  writing, 
nnder  the  hands  of  the  said  R  F.,  L.  M.,  and  S.  T.,  or  any  two  of 
them,  and  ready  to  be  delivered  to  the  said  parties,  or  such  of  them 
as  shall  desire  the  same,  on  or  before  the  day  of  ,  one 

thousand  eight  hundred  and  ;  Thkx  tMs  obligation  to  be 

void,  otherwise  to  remain  in  fiill  force  and  virtue-  (  Where  there  is 
no  SfibmUsion  in  writinp,  separate  from  the  6ojm/,  the  latter  clause  in 
n.  112,  fnay  be  inserted  here*) 

SlOKED    AKD   8EALKD  )  ^    g    rg^    , 

m  presence  of       J  ^  jy  [s^^j 

112.  Clause  making  the  ScBMissioN  a  Rule  of  Court. 

(N.  B. — ^In  order  to  empower  the  arbitrators  to  compel  witnesses 
to  attend  and  give  evidence,  it  is  necessary  to  make  the  submission 
a  rule  of  court,  by  motion  in  term;  and,  when  so  made  a  rule  of 
court,  subpcenas  will  then  issue  out  of  the  same  court,  in  case  of 
need,  to  compel  attendance.) 

*  "  And  it  is  hereby  agreed,  by  and  between  the  said  parties,  that 
these  presents,  and  the  submission  hereby  made  of  the  said  matters 
in  controversy,  shall  be  made  a  rule  of  Her  Majesty *s  court  of 
Queen's  Bench  or  Common  Pleas  at  Toronto,  to  the  end  that  the 
said  parties  in  difference  shall  be  finally  concluded  by  the  said  ar- 
bitration, by  these  presents  intended,  pursuant  to  the  statute  in 
that  case  provided.'' 


113.  Notice  to  Arbitrators  of  their  Appointment. 

To  E.  P.,  L.  M.,  and  S.  T.,  {insert  occupation  and  residence,) 

You  are  hereby  notified,  that  you  have  been  nominated  and  cho- 
sen arbitrators,  as  well  on  the  part  and  behalf  of  the  undersigned 
A.  B.,  of  the  town  of  ,  county  of  ,  and  Province  of 

Canada,  as  of  C.  D.,  of  the  town  of  ,  county  of  ,  and 

Province  of  Canada,  also  undersigned,  to  arbitrate,  award,  &c.,  {as 
in  tlie  submission  or  bond,  specifying  the  time  unthin  which  the  aivard 
must  be  made ;)  and  you  are  requested  to  meet  the  said  parties  at 
the  house  of  O.  R,  in  the  town  of  ,  aforesaid,  on  the 

day  of  ,  at  ten  o'clock  in  the  forenoon  of  that  day,  for  the 

purpose  of  fixing  upon  a  time  and  place  when  and  where  the  proofs 
and  allegations  of  the  said  parties  shall  be  heard.     Dated  the 
day  of^  &c.  A.  B. 

Yours,  Ac.,  C.  D. 
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114.  Notice  of  Hearing  far  Opposite  Party. 

In  the  matter  of  an  arbitration,  of  and ' 
concerning  certain  matters  in  differ- 
ence between  A.  B.,  of  the  one  part, 
and  C  D.,  of  the  other  part.  j 

Sir  :  Yon  will  please  take  notice  that  a  hearing  in  the  matter  above 
specified  will  be  had  before  the  arbitrators,  at  ,  of  ,  in 

the  of  ,  on  the  day  of  .    Dated  the 

day  of  .  Yours,  &c.,  E.  F.  ) 

To  K  F.  L.  M.  \  Arbitrators. 

8.  T. ) 


115.  Award. 

To  ALL  TO  WHOM  THB8B  PRB8SVT8  SHALL  COME,  or  whom  they  may 

concern : — 

Send  peeling,  £.  F.,  L.  M.,  and  S.  T.,  to  whom  were  submitted,  as 
arbitrators,  the  matters  in  controversy  existing  between  A.  B.,  of 
the  town  of  ,  county  of  ,  and  Province  of  Canada  , 

and  C.  D.,  of  the  town  of  ,  county  of  ,  and  province  afore- 
said, {state  occupation  of  each  parttf,)  as  by  their  submission  in  writing, 
[or  by  the  condition  of  their  respective  bonds  of  submission,  exe- 
cuted by  the  said  parties,  respectively,  each  to  the  other,]  and  bear- 
ing date  the  day  of  ,  one  thousand  eight  hundred 
and                ,  more  fully  appears. 

Now,  TBBRBFORE,  KNOW  YE,  that  wc,  the  arbitrators  men- 
tioned in  the  said  submission,  [or  bonds,]  having  been  first 
duly  sworn  according  to  law,  and  having  heard  the  proo&  and 
r.llegations  of  the  parties,  and  examined  the  matters  of  controversy 
by  them  submitted,  do  make  this  award  in  writing ;  that  is  to  say  : 
the  said  0.  D.  sliall  make,  execute,  and  deliver,  to  the  said  A.  B., 
on  or  before  the  day  of  instant,  a  good  and  sufficient 

assignment  of  a  certain  bond  and  mortgage,  executed  on  the 
day  of  ,  IS     ,  by  ,  to  the  said  0.  D. ;  and  the  said 

A.  B.  shall  pay,  or  cause  to  be  paid,  to  the  said  C.  D.,  the  sum  of 
dollars,  immediately  upon  the  execution  and  delivery  of  the 
said  assignment;  [or,  The  said  C.  D.  shall  pay,  or  cause  to  be  paid, 
to  the  said  A.  B.,  the  sum  of  dollars,  within  ten  days  from 

the  date  hereof,  in  full  payment,  discharge,  and  satisfaction  of  and 
for  all  moneys,  debts,  and  demands,  due  or  owing  from  him,  the 
said  C.  D.,  to  the  said  A.  B. ;  or,  The  said  C.  D.  shall  henceforth 
forever  cease  to  prosecute  a  certain  suit  commenced  by  him  against 
the  said  A.  B.,  in  the  court  of  Queen's  Bench,  now  pending  and 
undetermined  in  the  said  court;  and  the  said  A.  B.  shall  pay,  or 
cause  to  be  paid,  to  the  said  C.  D.,  on  or  before  the  day  of 
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to 

,  the  sum  of  dollars,  in  full  satisfaction  of  the  costs, 
charges,  and  expenses  incurred  by  the  said  C.  D.,  in  and  about  the 
prosecution  of  his  suit,  as  aforesaid.] 

And  we  do  further  award,  adjudge,  and  decree,  that  the  said 
A.  B.  and  0.  D.  shall  and  do,  within  ten  days  next  ensuing  the  date 
hereof,  seal  and  execute  unto  each  other  mutual  and  general  re- 
leases of  all  actions,  cause  and  causes  of  action,  suits,  controversies, 
claims,  and  demands,  whatsoever,  for  or  by  reason  of  any  matter, 
cause,  or  thing,  from  the  beginning  of  the  world  down  to  the  date 
of  the  said  bonds  of  arbitration,  [or  the  said  submission.] 

In  witness  whbreof  we  have  hereunto  subscribed  these  presents, 
this  day  of  ,  one  thousand  eight  hundred  and 

In  the  presence  of  /  T    M 

G.  H.  f  g;  ^; 


116.  Award  by  an  Umpire. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  T.  XJ.,  of  , 

yeoman,  sends  greeting. 

Whereas  P.  Q.,  of  ,  of  the  one  part,  and  A.  B.  and 

C.  D.,  of  ,  of  the  other  part,  have  mutually  entered   into, 

and  reciprocally  executed,  bonds  or  obligations  to  each  other, 
bearing  date   the  day  of  ,   respectively,   condi- 

tioned that  the  said  parties  should  in  all  things  well  and  truly 
stand  to,  abide,  observe,  perform,  fulfill,  and  keep  the  award,  final 
end,  and  determination  of  R.  S.,  of  ,  and  B.  W.,  of  , 

arbitrators,  indifferently  chosen  by  the  said  parties,  of  and  concerning 
all  and  all  manner  of  action  and  actions,  cause  and  causes  of  action, 
suits,  bills,  bonds,  ^c,  (reciting  the  condition  of  the  bond:)  And 
WHEREAS  the  said  R.  S.  and  B.  W.  met  upon  the  said  arbitration, 
and  did  not  make  their  award  between  the  said  parties  by  the  time 
limited  in  and  by  the  conditions  of  the  said  bonds,  and  in  pursu- 
ance of  the  said  bonds,  have  chosen  and  appointed  me  as  umpire, 
to  settle  and  determine  the  matters  in  difference : 

Now  KNOW  YE,  that  I,  the  said  J.  P.,  the  umpire  named  and  chosen 
as  aforesaid,  having  taken  upon  me  the  burthen  of  the  said  arbitra- 
tion, and  having  heard  and  examined  the  said  parties,  and  their  re- 
spective wutnesscs,  proofs,  and  allegations  on  both  sides  of  and  con- 
cerning the  said  disputes  and  dififcrences  between  them,  and  fully 
considered  the  same,  and  the  matters  to  me  referred.  Do  make  this 
my  award  and  umpirage,  in  manner  following;  that  is  to  nay:  [I  do 
award  and  order  that  Sie  said  P.  Q.,  his  executors  or  administrators, 
do  and  shall,  on  the         day  of        ,  between  the  hours  of  and 

in  the  forenoon,  at  the  house  known,  &c.,  pay,  or  cause  to  be 
paid,  unto  the  said  A.  B.  and  C.  D.,  the  sum  of  in  full,  for 
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their  damages  and  costs  in  a  certain  action,  lately  commenced  by 
them,  against  the  said  P.  Q.,  and  also  for  the  costs  of  and  occa- 
sioned by  the  said  reference ;  and,  upon  payment  of  the  said  sum 
of  ,  I  do  award  and  direct,  that  tne  said  parties  shall  duly 

execute  and  deliver  to  each  other  mutual 'releases  in  writing  of  all 
and  every  action  and  actions,  cause  and  causes  of  action,  damages, 
claims,  and  demands,  whatsoever,  subsisting  or  depending  between 
them,  on  or  before  the  said  day  of  fast. 

In  witness,  ^c,  (as  in  n.  115.) 


117.  Award  Jy  Referees. 

Short  Form. 

We,  the  undersigned,  referees  appointed  by  the  within  rule  of 
court,  [or  by  the  within  agreement  of  submission,]  having  notified 
and  met  the  parties,  and  heard  their  several  allegations,  proofs,  and 
arguments,  and  duly  considered  the  same,  do  award  and  determine 
that  the  within  named  A.  B.  shall  recover  of  the  within  named 
C.  D.  the  sum  of  ,  together  with  the  costs  of  suit,  to  be  taxed 

by  the  court,  and  the  costs  of  this  reference,  which  last  amount  to 
the  sum  of  ,  and  that  the  same  shall  be  in  full  of  all  matters 

within  referred  to  us.  E.  F. 

In  witness,  &c.,  (<?«  in  n,  115.) 


118.  Release  to  be  executed  by  Party  to  an  Arbitration, 

when  required  in  the  Award. 

Know  all  men  by  these  presents :  That  I,  A.  B.,  of  the 
of  ,  for  and  in  consideration  of  the  sum  of  one  dollar  to  me 

in  hand  paid  by  0.  D.,  of  ,  and  in  pursuance  of  an  award 

made  by  E.  F.,  L.  M.,  and  S.  T.,  arbitrators  between  us  the  said 
A.  B.  and  C.  D.,  and  bearing  date  the  day  of  ,  one 

thousand  eight  hundred  and  ,  do  hereby  release  and  forever 

discharge  the  said  C.  D.,  his  heirs,  executors,  and  administrators, 
of  and  n*om  all  actions,  cause  and  causes  of  action,  suits,  controver- 
sies, claims,  and  demands,  whatsoever,  for  or  by  reason  of  any  mat- 
ter, cause,  or  thing,  from  the  beginning  of  the  world  down  to  the 

day  of  ,  one  thousand  eight  hundred  and 

[Insert  the  date  of  the  bonds  of  arbitration  or  of  the  submission,) 

In  witness  whereof,  I  have  hereunto  put  my  hand  and  seal, 
this  day  of  ,  one  thousand  eight  hundred  and 

In  the  presence  of )  a    t>      ro       -i 

d.H.  f  ^'^'     [®"^^J 
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119.  Arbitration  Clauses. 

That  any  dispute  which  shall  arise  between  the  said 
and  ,  or  between  either  of  them,  and  the  executors,  ad- 

ministrators, or  assigns  of  the  other  of  them,  or  between  their  re- 
spective executors,  administrators,  or  assigns,  touching  the  construc- 
tion of  these  presents,  or  any  thing  herein  contained,  or  any  account, 
valuation,  appraisement,  or  division  of  assets,  debts,  or  liabilities,  or 
any  other  tning  in  any  wise  relating  to  the  said  copartnership,  or 
the  trade,  busmess,  or  affairs  thereof,  [or  to  the  premises,  as  the 
case  may  be,]  shall  be  referred  to  the  arbitration  of  three  indifferent 
persons,  one  to  be  chosen  by  each  of  the  parties  disputing,  within 
one  calendar  month  after  either  of  them  shall  have  made  to  the 
other  a  requisition  to  that  effect,  and  the  third  by  the  two  persons 
first  chosen,  within  one  calendar  month  after  they  shall  have  been 
themselves  chosen. 

120. 

That,  if  either  of  the  parties  disputing  shall,  in  writing,  require 
the  other  of  them  to  refer  the  dispute  to  arbitration,  and  to  name 
an  arbitrator,  and  if  the  party  to  whom  such  requisition  is  made 
shall,  for  one  calendar  month  aiter  such  requisition,  neglect  or  refuse 
to  comply  therewith,  or  shall  name  a  person  who  shall  neglect  or 
refuse  to  act  as  arbitrator,  it  shall  be  lawful  for  the  person  chosen 
arbitrator  on  behalf  of  the  party  making  such  a  requisition,  by 
writing  under  his  hand,  to  appoint  some  person  to  act  as  arbitrator 
on  behalf  of  the  other  party,  and  such  two  persons  shall  name  the 
third  arbitrator. 

121. 

That  the  parties  disputing,  and  all  persons  claiming  through  them, 
respectively,  shall,  if  required  by  the  arbitrators,  or  any  two  of  them, 
attend  personally,  and  submit  to  be  examined  relative  to  the  matters 
or  things  referred  to  arbitration,  and  produce  to  and  deposit  with 
the  arbitrators,  or  any  two  of  them,  all  deeds,  letters,  papers,  writ- 
ings, and  evidence  relative  thereto,  and  do  all  other  things  which 
the  arbitrators,  or  any  two  of  them,  shall  require. 
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CHAPTER    III. 
OF  SALES  BY  AUCTION. 

NOTES. 

122.  A  right  to  hid  once  at  an  auction  sale  is  often  reserved  by 
the  vendor  in  the  conditions ;  but  this  will  not  authorize  him  to 
appoint  a  puffer  to  screw  up  the  price,  and  if  he  does  so  the  pur- 
chaser may  rescind  the  contract  altogether;  and,  where  a  sale  is 
adverti^d  to  be  "  without  reserve^^  if  any  one  bids  on  behalf  of  the 
vendor,  then  also  the  purchaser  may  rescind  the  contract.  Nor  can 
a  vendor  employ  more  than  one  person  to  bid  for  him ;  for,  if  he  do, 
it  will  be  considered  as  puffing,  and  vitiate  the  sale  accordingly. 

\2Z,  If  purchaser  disparage  the  property,  in  order  to  deter  others 
from  competing  with  him  at  the  sale,  he  will  not  only  be  disabled 
from  compelling  specific  performance  of  the  contract  or  maintaining 
an  action  for  its  non-performance,  but  will  be  himself  liable  to  an 
action  for  the  slander  of  the  vendor^s  title. 

124.  A  valid  sale  at  auction  may  be  completed  by  knocking 
down  the  hammer  when  goods  only  are  sold ;  but,  in  the  sale  of 
real  estate,  no  binding  contract  is  made,  within  the  meaning  of  the 
statute  of  frauds  (29  Car.,  ii.,  c.  3,)  until  the  auctioneer  has 
attached  his  signature  to  the  conditions,  which,  as  the  lawfully 
authorized  agent  of  both  parties,  he  is  capable  of  doing,  without 
any  appointment  in  writing.  The  usual  practice  is,  as  we  have  be- 
fore remarked,  to  have  a  fihort  form  of  contract  attached  to  the  con- 
ditions of  sale,  which,  when  signed  by  the  necessary  parties,  be- 
comes embodied  with  the  terms  of  the  conditions,  and  the  whole 
forms  one  entire  contract.  This  is  the  proper  and  most  regular 
course  of  proceeding ;  but  a  simple  entry  of  the  purchaser's  name 
by  the  auctioneer,  referring  to  the  lot  for  which  he  bids,  will  be  a 
sufficient  signing  on  behalf  of  the  purchaser  to  be  binding  on  him, 
as  will  also  the  auctioneer's  signature  to  a  receipt  for  the  deposit,  if 
it  refers  sufficiently  to  the  contracting  parties  and  to  the  property 
sold,  or  to  the  conditions,  so  as  to  show  the  nature  of  the  contract. 

125.  A  bidding  may  be  retracted  any  time  before  the  hammer 
£illg,  either  by  word  or  gesture ;  but,  whichever  it  be,  it  must  be 
decisive,  and  readily  understood ;  for  otherwise  it  will  be  only  like 
a  mere  mental  reservation  and  amount  to  nothing,  but  the  bidder 
will  still  be  held  to  his  bargain. 

126.  A  condition  that  biddings  shall  not  be  retracted  is  invalid.    . 

71 


SALES  BY  AUCTION. 

127.  A  deposit  is  usually  stipulated  for  in  the  conditions  of  sale, 
and  that  it  shall  be  paid  either  into  the  hands  of  the  auctioneer  or 
of  the  vendor's  agent ;  but,  in  case  of  the  sale  of  real  property,  the 
more  usual  practice  is  to  direct  that  the  deposit  be  paid  to  the 
vendor's  agent.  If  paid  to  the  auctioneer,  he  is  considered  as  hold- 
ing it  as  a  stakeholder^  both  for  the  vendor  and  the  purchaser ;  and, 
if  he  pays  it  over  to  the  vendor  without  the  direction  of  the  pur- 
chaser, he  becomes  personally  responsible  for  its  return  in  case  the 
title  should  prove  defective.  Under  such  circumstances  the  auc- 
tioneer may  support  an  action  against  the  vendor  for  the  recovery 
of  the  money  so  paid  to  him ;  but  he  will  not  be  entitled  to  recover 
the  costs  of  defending  an  action  brought  by  the  purchaser  for  the 
recovery  of  it,  unless  the  vendof  himself  has  authorized  the  defense. 

128.  Disputes  as  to  pat/in^  over  deposit  are  best  prevented  by 
providing,  in  the  conditions  of  sale,  tliat  it  shall  be  paid  mto  the 
hands  of  the  agent  of  the  vendor;  but,  in  the  absence  of  any  ex- 
press provision  to  that  effect,  the  auctioneer  and  [every  depositary] 
■has  the  power,  in  case  both  vendor  and  purchaser  claim  the  deposit, 
to  protect  himself,  under  the  statutes  of  interpleader^  7  Vic,  c.  30 ;  9 
Vic,  c  66 ;  20  Vic,  c  67 ;  (see  Revised  Statutes,  Cap.  XXIX.,  p.  339 ;) 
or  he  may  obtain  an  injunction  in  equity  on  paying  the  deposit  into 
court ;  but,  to  do  this,  he  must  pay  in  the  full  amount  of  the  de- 
posit— for,  should  he  insist  upon  retaining  out  of  it  hb  own  com- 
mission, or  any  other  claims  to  which  he  may  consider  himself  en- 
titled, he  will  thereby  debar  himself  from  all  equitable  assistance. 
Nor  can  an  auctioneer  protect  himself  under  the  interpleader  acts, 
where,  he  sells  the  property  by  private  contract,  after  the  auction  is 
over,  although  it  be  sold  subject  to  the  conditions  of  sale. 

129.  Interest  on  the  deposit  is  not  generally  payable  by  the  auc- 
tioneer, because  he  is  in  the  position  of  a  stakeholder,  and  therefore 
bound  to  produce  the  money  at  any  time  it  may  be  called  for ;  nor, 
it  seems,  will  it  make  any  difference  if  the  vendor  were  [without 
the  purchaser's  concurrence,]  to  give  the  auctioneer  notice  to  invest 
the  money  in  government  securities,  and  although  interest  may 
actually  have  been  made  of  it.  But  the  auctioneer  ufill  he  liable  to 
pay  interest  on  the  deposit  if; 

1st.  The  contract  has  been  rescinded  by  failure  of  the  condition^ 
and 

2d.  If  a  demand  of  the  deposit  has  been  made,  and  he  has  refused 
to  return  it ;  though  even  then,  according  to  the  opinion  expressed 
by  Borough  J.,  in  Curling  v.  Shuttleworth,  (9  Bing.,  134,)  it  must 
be  proved  that  the  auctioneer  actually  made  interest  of  the  money. 

The  better  plan  therefore  is,  where  some  time  must  necessarily 
elapse  before  the  purchase  is  completed,  for  the  parties  to  arrange 
that  the  deposit  shall  be  paid-in  to  some  bankers,  who  will  allow 
interest  for  it  as  long  as  it  is  in  their  possession, 
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130.  Auctioneer  is  personally  liable  i^  without  the  authority  of 
his  employer,  he  gives  credit  to  the  purchaser  for  the  deposit  or  any 
other  moneys  in  respect  of  the  purchase,  and  will  be  bound  to  make 
good  any  loss  incurred  thereby ;  and  he  will  also  be  responsible  for 
any  securities  which  he  may  take  from  the  purchaser — such  as  bills 
of  exchange,  promissory  notes,  or  the  like ;  nor  has  he  any  author- 
ity, under  common  conditions,  to  receive  m6re  money  than  the 
amount  of  the  deposit. 

131.  The  auetUmeer  is  personally  liable  also  if  he  do  not  name  his 
principal  and  it  should  turn  out  that  he  has  not  the  means  of  fill- 
tilling  his  contract.  He  must  also  be  careful  to  give  his  own  name ; 
as  the  act  8  Vic,  c.  15,  expressly  directs  the  auctioneer,  under  a 
penalty  of  £20,  to  suspend  or  afiix.  • 

132.  If  the  auctioneer  becomes  insolvent  during  the  progress  of 
the  salg^  the  loss  must  be  borne  by  the  vendor,  whose  agent  he 
properly  is  for  every  purpose  connected  with  the  auction,  and  ap- 
pointed by  him  for  the  very  purpose ;  for,  as  far  as  the  purchaser  is 
concerned,  an  auctioneer  can  only  be  considered  as  having  a  kind 
of  special  authority  to  sign  the  purchaser's  name  to  the  bidding. 
In  every  other  respect  the  auctioneer  is  the  agent  of  the  vendor  by 
whom  he  is  selected,  under  whose  authority  he  acts,  and  who  alone 
can  be  supposed  to  have  any  confidence  in  him. 

133.  An  auctioneer  is  paid  for  his  services  either  by  special  con- 
tract between  him  and  the  vendor  or,  in  the  absence  of  such  con- 
tract, by  a  fair  quantum  meruit  for  His  services,  which  will  be  determ- 
ined by  the  usage  of  trade ;  but,  if  the  payment  is  dependent  upon 
a  contingency,  it  cannot  be  recovered  until  the  contingency  actually 
takes  place. 

134.  An  auctioneer  has  a  lien  on  the  deposit  if  he  conducts  the 
business  properly,  and  not  on  the  deposit  only,  but  on  any  goods  or 
effects  of  the  vendor  in  his  possession,  for  his  commission  and  ex- 
penses ;  but,  if  he  is  negligent,  so  as  to  cause  injury  to  his  employer, 
he  will  be  entitled  to  no  remuneration  whatever  for  his  services. 

136.  The  statute  of  fraud  does  not  apply  to  sales  under  a  de- 
cree, because  they  are  a  judicial  act,  and  therefore  such  sales  will 
been  forced,  although  the  buyer  should  omit  to  sign  his  name  to  the 
bidding-paper  attached  to  the  conditions  of  sale. 

Of  Sales  by  Private  Contract. 

Requisites  which  Constitute  a  Valid  Claim, 

136.  All  agreements  for  the  sale  of  real  estate  are  required  by  the 
statute  of  frauds  to  be  in  writing,  signed  by  the  party  to  be 
charged,  or  by  some  other  person  by  him  thereunto  lawfully  author- 
ized. 
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137.  Interests  in  lands  within  the  statute  of  frauds  are  numer- 
oa&  For  example,  an  agreement  which  confers  the  vestare  of  land 
for  a  limited  time  and  for  a  given  purpose — as  the  sale  of  a  crop  of 
mowing-grass,  or  of  the  next  year's  growth  of  hops,  also  timber,  and 
the  produce  of  fruit-trees,  as  apples  and  the  like,  and  also  of  such 
fixtures  as  the  tenant  may  not  remove,  but  which  descend  with  the 
land  to  the  heir;  but  such  things  as  are  frtu^tus  industriales^  such  as 
potatoes  or  turnips  in  the  ground,  growing  crops  of  corn,  and 
the  like,  and  also  fixtures  of  such  kind  as  the  tenant  may  remove, 
are  not  within  the  4th  section  of  the  statute,  although  they  are  all 
clearly  within  the  l7th  section,  which  requires  either  an  acceptance 
of  some  part  of  the  goods,  or  something  given  in  earnest  to  bind 
the  bargain,  or  some  note  or*  memorandum  in  writing,  signed  by 
the  party  to  be  charged,  or  by  his  agent  thereunto  lawfully  author- 
ized, in  all  cases  where  the  price  is  above  £10  ;  and  such  sales  will 
consequently  be  invalid  unless  the  terms  prescribed  in  the  17th 
section  of  tKe  statute  are  duly  complied  with. 

138.  Sales  of  railway  shares  are  not  within  the  4th  section  of 
the  statute ;  but  shares  in  a  mining  company  are  within  that  section, 
and  so  also  is  the  right  of  drawing  water  from  a  well. 

139.  An  unwritten  agreement,  if  actually  executed,  may  be  sup- 
ported both  at  law  and  in  equity,  and  courts  of  equity  do  not  re- 
quire the  actual  completion  of  the  contract  to  take  it  out  of  the 
statute ;  for  they  consider  part  performance  sufficient  for  that  pur- 
pose, because  then  the  evidence  of  the  bargain  does  not  rest  merely 
upon  words,  but  upon  acts  actually  done. 

140.  As  to  what  is  such  a  part  performance,  it  appears  that  where 
a  purchaser,  on  a  verbal  agreement,  is  let  into  possession  of  the 
property  by  the  vendor,  that  will  take  the  case  out  of  the  statute,  and 
DC  binding  both  on  the  vendor  and  the  purchaser ;  but  a  simple  act 
of  entry,  without  the  permission  of  the  vendor,  will  amount  to  noth- 
ing :  neither  will  a  continuance  in  possession  by  a  tenant  after  the 
expiration  of  his  tenancy,  unless  the  landlord  accept  an  additional 
rent,  or  rent  payable  in  a  different  manner  than  that  reserved  in  the 
lease,  in  which  case  it  seems  that  the  landlord  would  be  bound  to 
answer  whether  such  a  rent  was  accepted  as  a  holding  from  year  to 
year,  or  upon  what  other  terms. 

141.  Fart  performance,  to  support  an  agreement,  must  be  such 
acts  as  could  be  done  for  no  ot/t£r  purpose  than  to  carry  out  the  con- 
tract, and  the  terms  of  the  agreement  itself  must  be  shown.  There- 
fore preliminary  matters — such  as  delivery  of  abstracts,  or  draft  of 
conveyance,  or  employing  surveyors  to  look  over  the  estate  and 
value  the  property — are  not  sufficient ;  because  such  acts  are  merely 
introductory  or  auxiliary  to  an  agreement,  and  not  part  performance 
of  it. 

142.  Part  payment  of  money  will  not  take  the  case  out  of  the 
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statute.    Great  fluctaation  of  opinion  did  prevail  upon  this  point ; 
but  the  law  is  at  length  finally  settled. 

143.  WTien  several  lots  are  sold  to  the  same  purchaser,  a  perform- 
ance as  to  one  of  the  lots  will  only  take  the  f^reement  out  of  the 
statute  so  far  as  that  particular  lot  is  concerned,  but  will  in  nowise 
affect  the  rest  of  the  lots. 

144.  Sales  hy  auction  and  proceedings  in  bankruptcy  are  within 
the  statute ;  but  sales  under  a  decree  or  order  of  court  of  equity  are 
not  so,  as  we  remarked  before. 

145.  Representatives  are  bound  by  the  same  acts  which  bind  the 
party  concurring  in  them. 

146.  Specific  performance  will  not  be  decreed  upon  the  ground 
of  part  performance  of  the  contract,  unless  it  be  clearly  shown  what 
the  terms  of  the  contract  were.  The  mere  act  of  expending  money, 
however  large  the  sum,  will  not  be  evidence  of  the  duration  of  in- 
terest contemplated  by  the  parties;  nor  does  the  fact  of  one  being 
let  into  possession  afford  any  proof  either  of  the  price  agreed  upon 
or  of  the  quantity  of  interest  intended  to  pass,  where  the  agreement 
itself  is  silent  on  those  points. 

147.  Confession  of  the  agreement,  made  by  a  defendant  in  his 
answer,  has  been  considered  as  not  falling  within  the  mischiefs  which 
the  statute  was  intended  to  prevent,  and  therefore  specific  perform- 
ance has  been  decreed  thereon  ;  but  iwt  where  the  defendant  sets  up 
the  statute  as  a  bar.  If,  however,  a  defendant  does  not  insist  upon 
the  statute  when  he  admits  the  agreement,  he  will  not  be  allowed 
to  do  so  in  answer  to  an  amended  bill. 

148.  What  instruments  comply  with  the  statute  of  frauds  is  often 
a  question  to  be  carefully  settled.  There  are  five  requisites  for  this 
under  the  4th  section  of  the  statute  :— 

1.)  The  contract  must  be  in  writing. 

^2.j  It  must  contain  the  names  both  of  vendor  and  purchaser. 

3.)  It  must  contain  a  description  of  the  property. 


[4.)  It  must  state  the  price  to  be  paid  for  it. 

:5.)  It 


(5.)  It  must  be  signed  by  the  party  to  be  bound  by  it,  or  by  his 
agent  thereunto  lawfully  authorized. 
Without  every  one  of  these  five  requisites  the  contract  cannot  be 
supported. 

149.  As  to  what  note  or  writina  is  sufficient  the  statute  does  not 
particulariy  define,  by  giving  any  particular  form.  Even  a  receipt 
for  the  purchase  money  has  oeen  held  to  constitute  a  valid  contract 
within  the  statute.  The  note  or  writing  need  not  be  contempora- 
neous ;  for,  if  it  be  adopted  afterward,  that  is  sufficient,  and  parol  is 
admissible  to  show  the  different  writing  referred  to.  Therefore  an 
indorsement  by  the  defendant  on  the  draft  of  a  lease  which  had 
been  perused  and  altered  by  his  own  attorney,  in  the  following 
terms :  "  I  hereby  request  Mr.  Shippey  to  endeavor  to  let  the  prem- 
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"  ises  to  some  other  person,  as  it  will  be  inconveDient  for  nie  to  per- 
"  form  my  agreement  for  them,  and  for  so  doing  this  shall  be  suffi- 
"  cient  authority.  J.  Derrison,"  was  determined  to  be  a  valid  con- 
tract, notwithstanding  it  was  admitted,  at  the  time  when  the  agree- 
ment for  a  lease  was  entered  into,  that  it  was  not  reduced  to  writ- 
ing, nor  was  any  memorandum  made  of  it. 

If  an  agreement  contain  all  the  requisite  terms  and  is  properly , 
signed,  it  will  not  be  annulled  by  being  sent  in  the  form  of  instruc- 
tions to  a  solicitor,  in  order  that  an  agreement  may  be  drawn  up 
from  it  in  a  more  regular  and  technical  form ;  but  merely  altering  a 
draft,  although  the  name  of  the  party  be  inserted  in  the  body  of  it, 
will  not  be  sufficient  to  take  the  case  out  of  the  statute,  neither  will 
the  name  of  the  party  inserted  in  the  body  of  the  instrument,  and 
applicable  to  particular  purposes,  amount  to  such  an  authentication 
as  the  statute  requires. 

150.  Letters  may  establish  a  contract;  and,  when  they  do,  it  is 
most  usually  through  a  series  which,  if  they  contain,  either  in  them- 
selves or  by  reference  to  any  other  writing,  the  terms  of  the  agree- 
ment, will  be  valid  as  such,  notwithstanding  that  the  writer  may 
have  looked  for  the  execution  of  a  more  formal  instrument.  It  is, 
however,  essential  that  the  letters  should  contain  the  terms  of  the 
contract,  and  import  a  concluded  agreement ;  for,  if  their  tenor  im- 
plies only  a  simple  treaty,  specific  performance  will  not  be  decreed, 
however  far  such  treaty  may  have  gone,  and  d  fortiori  where  the 
letters,  instead  of  being  a  ratification,  are  written  for  the  purpose  of 
abandoning  the  contract. 

rsi.  Tlie  signature  of  the  party  to  be  bound  will  be  sufficient,  in 
whatever  part  of  the  instrument  it  is  found,  if  it  is  inserted  in  such 
a  manner  as  to  have  the  cflfect  of  giving  authenticity  to  the  whole 
instrument,  and  therefore  it  has  been  held  that  an  agreement  in  this 
form,  "  A.  B.  agrees  to  sell,  &c.,"  is  a  sufficient  signing  within  the 
statute,  even  though  a  space  were  left  for  the  signature  at  the  bot- 
tom of  the  paper ;  but  a  signature  of  the  namCy  in  some  way  or  other, 
is  absolutely  necessary.  Therefore  a  letter  from  a  mother  to  her 
son,  addressing  him  by  his  Christian  name,  as  "  My  dear  Nicholas,'* 
and  concluding  with  **  Your  aflectionate  mother,"  with  the  full  name 
and  address  of  the  party  set  forth  in  the  direction,  was  held  not  to 
be  sufficient ;  but,  if  the  name  of  the  party  to  whom  a  letter  is 
addressed  appears  in  an  indorsed  direction,  or  be  written  at  the 
foot  of  the  letter,  that  will  be  sufficient;  and,  if  an  envelope  be 
used,  the  court,  it  seems,  will  receive  the  envelope  with  the  in- 
closure. 

152.  A  printed  or  stamped  signature  will  be  sufficient  where  the 
party  is  in  the  habit  of  stamping  or  printing  his  name,  instead  of 
signing  it ;  and  so  also  is  the  mark  of  an  illiterate  person,  or  of  one 
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who,  on  accoant  of  bodily  weakness  or  other  infirmity,  is  unable  to 
sign  his  name. 

It  seems,  also,  that  where  a  printed  nignaiure  is  done  by  a  party's 
directions,  it  will  be  a  signing  by  a  lawfully  authorized  agent,  within 
the  meaning  of  the  statute ;  but  stamping  an  instrument  with  a  wal 
is  not  sufficient. 

153.  Signing  as  a  wilness  will  be  a  sufficient  signature,  and  bind 
the  party  so  signing,  if  he  is  aware  of  the  nature  of  the  instrument ; 
but  not  so  if  he  did  not  know  what  the  instrument  contained ;  nor  will 
the  circumstance  of  his  having  so  signed  afford  any  evidence  of  his 
knowledge  of  the  nature  of  the  instrument,  since  it  is  the  frequent 
practice  tor  persons  to  sign  their  names  as  witnesses  to  agreements 
and  other  wntings  without  the  slightest  knowledge  of  their  purport 
or  contents. 

154.  An  agent,  if  lawfully  authorized,  may  bind  his  principal 
under  the  4th  section  of  the  statute,  and  it  is  not  necessary  that  his 
appointment  to  do  so  should  be  in  writing^  although  this  is  expressly 
required  by  the  first  and  third  sections,  which  relate  to  leases  and 
other  uncertain  interests  in  lands ;  but,  although  the  agent's  signa- 
ture is  binding  on  his  principal,  the  signature  of  his  clerk  will  not 
have  that  effect,  though  the  principal  may  give  him  special  author- 
ity if  he  pleases,  or  such  authority  may  be  implied  from  subsequent 
acquiescence  in  his  acts. 

155.  Jf  the  other  party  do  not  sign,  still  the  signature  of  the 
party  to  be  charged  will  bind  him  ;  but,  if  one  only  of  the  parties 
be  bound,  he  may  require  the  other  party  to  signify  in  writing  his 
assent  or  dissent  to  the  contract,  and,  unless  this  be  acceded  to,  lie 
will  be  at  liberty  to  rescind  the  contract. 


FORMS, 
156.  Conditions  of  Sale  of  Freehold  Premises. 

(1.)  That  the  highest  bidder  shall  be  the  purchaser ;  that  no  per- 
son shall  advance  less  than  $  at  any  bidding,  or  retract  his  or 
her  bidding ;  and,  if  any  dispute  shall  arise  between  the  bidders, 
the  premises  shall  be  put  up  again  at  the  last  bidding. 

(2.)  That  the  purchaser  shall,  immediately  upon  the  lot  being 
knocked  down  to  him,  pay  to  Mr.  A.  B.,  tlie  vendor's  agent,  a  de- 
posit at  the  rate  of  per  cent.,  and  sign  an  agreement  to  pay  the 
rest  of  the  purchase  money  on  the  day  of  next,  at 
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the  office  of  the  said  A.  B.,  at  C  ,  at  which  time  the  pur- 

chase is  to  be  completed. 

(3.)  That  the  vendor  will,  within  one  calendar  month  from  the 
day  of  sale,  at  his  own  expense,  deliver  to  the  purchaser,  or  his  so- 
licitor, an  abstract  of  title  of  the  said  premises,  and  deduce  a  good 
and  unincumbered  title  thereto;  and  the  purchaser  shall,  within 
twenty-one  days  next  after  the  delivery  of  such  abstract,  signify  in 
writing  to  the  vendor,  or  his  solicitor,  his  objections  or  requisitions 
to  the  title,  if  any,  and,  in  default  of  so  doing,  shall  be  considered 
to  have  accepted  the  title  unconditionally. 

(4.)  That  the  vendor  shall  bear  the  expense  of  all  disentailing 
deeds,  as  also  any  acknowledgments  of  married  women,  that  may 
be  necessary  for  perfecting  the  title ;  but  the  expense  of  the  con- 
veyance, assignment,  or  surrender  of  any  outstanding  estate,  term, 
or  interest,  or  of  obtaining  any  probate  or  letters  of  administration, 
shall  be  borne  by  the  purchaser,  as  also  the  expense  of  comparing 
title-deeds  and  other  documents,  and  also  of  all  attested  and  other 
copies,  and  covenants  for  the  production  of  title-deeds;  and  the 
recitals  of  descents,  births,  marriages,  deaths,  payments  of  money, 
heirships,  intestacies,  devises,  vesting  of  terms,  and  other  facts  con- 
tained in  deeds,  or  wills  of  twenty  years  old  and  upward,  shall  be 
deemed  sufficient  evidence  of  the  facts  and  documents  therein 
recited. 

(5.)  That,  in  case  the  purchaser  shall  object  to  the  title,  the 
vendor  shall  be  at  liberty  to  annul  the  sale  on  returning  the  deposit 
to  the  purchaser,  without  interest,  and  paying  all  reasonable  expenses 
incurred  by  the  purchaser  in  respect  of  such  contract. 

(6.)  That,  upon  payment  of  the  purchase  money  at  the  time 
herein  before  appointed,  the  vendor  and  all  necessary  parties  will 
convey  the  premises  to  the  purchaser ;  the  purchaser,  at  his  own 
expense,  to  prepare  and  tender  the  conveyance  to  the  vendor  and 
other  necessary  parties  for  execution  ;  but  the  expenses  of  the  exe- 
cution to  be  borne  by  the  vendor. 

(7.)  That  the  purchaser  shall  take,  at  a  fair  valuation,  all  timber, 
trees,  standells,  tellors,  and  pollards,  as  well  of  oak,  elm,  beech,  fir, 
and  sycamore  as  of  every  other  description  whatsoever,  and  although 
not  strictly  considered  timber,  according  to  the  custom  of  the 
country,  [except  apple  and  other  fruit-trees,]  now  growing  on  the 
•premises,  down  to  the  value  of  twenty  cents  a  stick,  inclusive ;  and, 
in  case  of  any  disagreement,  the  value  shall  be  fixed  by  the  award 
of  two  referees,  one  to  be  chosen  by  the  vendor  and  the  other  by 
the  purchaser ;  and,  if  such  referees  cannot  agree,  they  are  to  call 
in  an  umpire,  whose  decision  shall  be  final ;  and,  in  case  either  party 
shall  refuse  to  name  a  referee,  the  referee  of  the  other  party  may 
proceed  alone,  and  his  detennination  shall  be  conclusive  on  all 
parties. 
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(8.)  The  number  of  acres  are  believed  to  be  correctly  stated,  but 
are  not  warranted  to  be  so ;  but,  should  any  error  appear  to  have 
been  made  therein,  to  the  prejudice  of  the  purchaser,  or  any  error 
in  the  description  of  the  property,  or  of  the  vendor's  interest  there- 
in, such  error  shall  not  annul  the  sale,  but  the  purchaser  shall  accept 
such  compensation  as  shall  be  fixed  by  the  award  of  two  referees, 
or  their  umpire,  chosen  as  aforesaid. 

(9.)  Lastly,  that,  if  the  purchaser  shall  fail  to  comply  with  the 
above  conditions,  his  deposit  shall  be  absolutely  forfeited  to  the 
vendor,  who  shall  immediately  thereupon  be  at  liberty  to  resell  the 
estate  in  any  way  he  may  think  proper ;  and  any  deficiency  he  may 
incur  by  such  second  sale,  together  with  all  incidental  expenses, 
shall  be  borne  by  the  defaulter  at  this  present  sale,  which,  in  case 
of  non-payment,  may  be  recoverable  by  the  vendor  as  liquidated 
damages,  without  his  tendering  any  previous  conveyance  to  the 
purchaser. 


157.  A  Short  Form  of  Contract  to  he  Annexed  to 

Conditions. 

I,  (purchaser,)  of  ,  in  the  county  of  ,  and  Prov- 

ince of  Canada,  £sqr.,  hereby  acknowledge  that  I  have  this  day 
become  the  purchaser  of  the  above  mentioned  premises,  at  the 
price  of  8  •  ,  part  of  which  I  have  paid  to  A.  B.,  the  agent  of 
the  said  (vendor^)  by  way  of  deposit,  and  $  ,  the  remainder, 

I  agree  to  pay  at  the  time  and  place  appointed  by  these  conditions ; 
and  I,  the  said  A.  B.,  as  agent  for  the  said  (vendor,)  also  admit  that 
I  have  received  the  said  sum  of  $  by  way  of  deposit ;  and 

do  further  agree  in  all  other  respects  to  fulfill  the  same  conditions. 

As  WITNESS  our  hands,  this  day  of  ,18. 

C.  D.,  (purchaser,)        A.  B.,  as  agent  to  (vendor.) 

Witness  : 
E.  F. 


158.  Vendor  to  Deliver  Ab^ract,  but  Not  to  be  required 

to  Produce  Lessor's  Title. 

That  the  vendor  will,  within  one  calendar  month  from  the  day 
of  sale,  deliver  unto  the  purchaser,  or  his  solicitor,  an  abstract  of 
the  indenture  of  lease  of  the  said  premises,  and  of  all  subsequent 
deeds  and  writings  relating  thereto ;  but  the  vendor  shall  not  be 
required  to  produce  his  lessor's  title,  nor  to  furnish  any  abstract 
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thereof,  nor  any  other  evidence  of  the  title  prior  to  the  said  inden- 
ture of  lease ;  and  the  purchaser  shall,  within  twenty-one  days  next 
after  the  delivery  of  such  abstract,  signify  in  writing  to  the  vendor, 
or  his  solicitor,  his  objections  or  requisitions,  if  any,  to  the  title, 
and,  in  default  thereof,  shall  be  considered  to  have  accepted  the 
title  unconditionally. 


159.  Constructive  Notice  of  Covenants. 

It  seems  that  a  person  who  contracts  for  an  underlease  will  be 
held  to  have  constructive  notice  of  at  least  all  the  usual  covenants 
of  the  original  lease,  and  perhaps  of  all  covenants,  whether  usual  or 
unusual. 


160.  Conditions  of  Title. 

A  purchaser  of  freeholds  has  a  right  to  require  a  title  commenc- 
ing at  least  tixty  years  before  the  date  of  his  conveyance,  if  the 
land  has  been  so  long  granted  by  the  Crown. 


161.  Distinction  heixveen  an  Exception  and  a 

Reservation. 

It  is  to  be  observed  that,  although  the  words  "  except  '*  and  "  re- 
served "  are  frequently  conjoined,  yet  an  exception  and  a  reservation 
are  things  totally  different.  An  exception  must  be  part  of  the  thing 
granted,  and  of  a  thing  in  esse  at  the  time  of  the  grant ;  but  a 
reservation  must  be  of  some  new  thing  created  out  of  the  thing 
granted.  Thus  an  exception  may  be  of  a  house,  or  a  close  of  land 
comprised  in  the  property  granted,  or  of  trees  generally,  or  specified 
trees,  while  a  I'escrvation  is  of  a  rent  or  a  right  of  way. 


162.  Conditions  of  Sale  of  Leasehold  Premises. 

Conditions  of  an  auction,  held  on  the  day  of  , 

18     ,  at  ,  in  the  county  of  ,  by  Mr.  D.  A.  W., 

(licensed  auctioneer^)  for  selling,  on  behalf  of  {vendor^)  Esqr.,  the 
lee  simple  of  (describe  the  property,)  situate  in  aforesaid. 

(1.)  That  the  highest  bidder  shall  be  the  purchaser;  that  no  per- 
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6011  shall  advance  less  than  $  at  any  bidding,  or  retract  his 

or  her  bidding ;  and,  if  any  dispute  shall  arise  between  the  bidders, 
the  premises  shall  be  put  np  again  at  the  last  bidding. 

(2.)  That  the  purchaser  shall,  immediately  upon  the  lot  being 
knocked  down  to  him,  pay  to  Mr.  A.  B.,  the  vendor's  agent,  a  de- 
posit at  the  rate  of  per  cent.,  and  sign  an  agreement  to  pay 
the  rest  of  the  purchase  money  on  the  day  of  next^ 
at  the  offices  of  the  said  A.  i,,  at  C  ,  at  which  time  the 
purchase  is  to  be  completed. 

(3.)  That  the  vendor  will,  within  one  calendar  month  from  the 
day  of  sale,  deliver  unto  the  purchaser,  or  his  solicitor,  an  abstract 
of  the  indenture  of  lease  of  the  said  premises,  and  of  all  subsequent 
deeds  and  writings  relating  thereto ;  but  the  vendor  shall  not  be 
required  to  produce  his  lessor's  title,  nor  to  furnish  any  abstract 
thereof,  nor  any  other  evidence  of  the  title,  prior  to  the  said  inden- 
ture of  lease ;  and  the  purchaser  shall,  within  twenty-one  days  next 
after  the  delivery  of  such  abstract,  signify  in  writing  to  the  vendor, 
or  his  solicitor,  his  objections  or  requisitions,  if  any,  to  the  title, 
and,  in  default  thereof,  shall  be  considered  to  have  accepted  the 
title  unconditionally. 

(4.)  That,  in  case  the  purchaser  shall  object  to  the  title,  the 
vendor  shall  be  at  liberty  to  annul  the  sale  on  returning  the  deposit 
to  the  purchaser,  without  interest,  and  paying  all  reasonable  ex- 
penses incurred  by  the  purchaser  in  respect  of  such  contract 

(5.)  That,  if  the  purchaser's  solicitor  shall  approve  of  the  title, 
the  vendor,  and  all  necessary  parties,  will,  on  receiving  the  remain- 
der of  the  purchase  money,  assign  or  otherwise  effectually  assure 
the  said  (*A^rf  description  of  the  property,)  unto  the  purchaser  for 
all  the  residue  of  the  said  term,  free  from  all  incumbrances,  except- 
ing the  rents,  covenants,  conditions,  provisoes,  stipulations,  and 
agreements,  reserved  and  contained  in  tne  original  lease  of  the  said 
premises ;  the  purchaser  at  his  own  expense  to  prepare  and  tender 
such  assignment  to  the  vendor  and  other  parties  for  execution ; 
but  the  expense  of  execution  to  be  borne  by  the  vendor. 

(6.)  That  the  vendor  will  pay  all  rents,  taxes,  assessments,  and 
all  other  outgoings  for  the  said  premises,  up  to  the  day 

of  next. 


As  to  Abstractt  of  Title. 

163.  Vendor's  solicitor  prepares  the  abstract  for  the  purchaser 
according  to  the  present  rule,  and  the  vendor  pays  for  it,  except 
where  the  sale  is  to  a  public  company^  established  by  act  of  parlia- 
ment ;  for  then,  if  there  be  no  special  agreement  to  the  contrary, 
the  company  pay  for  the  abstract.     In  all  other  cases  a  purchaser 
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can  insist,  as  a  matter  of  right,  that  the  vendor  shall  famish  hiin 
with  an  abstract  free  of  expense,  even  although  he  may  have  agreed 
to  accept  the  title ;  and,  even  if  one  tenant  in  common  buys  of  an- 
other, he  has  the  same  right. 

1 64.  Less  than  sixty  years  is  not  sufficient  to  cany  a  title  back, 
if  the  lands  have  been  so  long  granted  by  the  Crown ;  and  this 
rule  is  not  so  affected  by  the  statute  of  limitations  (4  Will., 
4  c,  1 ,)  as  to  be  safely  neglected.  That  statute  makes  sixty  years 
a  better  security  than  it  was  before,  by  shortening  the  time  within 
which  suits  may  be  instituted ;  but  it  does  not  take  away  the  ground 
of  the  rule,  which  is  founded  on  the  duration  of  life,  nor  the  ob- 
jection that  the  conveying  parties  might  have  been  mere  tenants 
for  life,  or  that  there  might  be  subsisting  equitable  rights  as  be- 
tween trustees  and  cestuis  que  trust, 

165.  £uen  sixty  years  is  not  sufficient  in  aU  cases ;  because  a  doc- 
ument of  that  date  may  derive  its  validity  from  some  previous  instru- 
ment, as  where  such  document  operates  as  the  execution  of  a  power 
limited  by  some  previous  deed  or  will,  or  if  it  be  a  settlement  made  in 
pursuance  of  marriage  articles^  for  then  the  articles  also  must  be  ab- 
stracted to  show  that  the  settlement  was  made  in  accordance  with 
them ;  and,  where  the  first  abstracted  document  contains  any  re- 
citals which  raise  doubt  or  question  as  to  the  construction,  effect,  or 
operation  of  any  of  the  earlier  documents,  the  purchaser  has  a  right 
to  have  so  much  of  the  prior  title  abstracted  as  will  be  sufficient  to 
remove  the  objection;  but,  if  an  instrument  creating  a  power  is 
lost  and  cannot  be  produced,  evidence  of  possession  may  be  sufficient 
to  raise  the  presumption  that  the  power  was  exercised  in  strict  con- 
formity with  the  limitations  of  the  original  deed  or  will. 

166.  The  root  of  the  title  is  best  found  in  the  deed  of  conveyance 
to  the  first  purchaser^  as  affording  the  strongest  presumption  that 
the  title  was  good  at  that  time ;  but,  when  that  cannot  be  had,  the 
next  best  root  is  a  will,  or  some  settlement  made  by  a  person  act- 
ing as  absolute  owner  of  the  fee,  for  either  of  these,  with  possession 
consistent  with  the  evidence  of  title,  furnish  the  like  presumption 
of  good  title,  and  such  presumption  is  much  strengthened  if  there  has 
been  a  frequent  change  of  ownership  without  any  adverse  claim. 

A  lease  is  not  a  good  root  of  title  to  an  estate  in  fee  where  the 
vendor  has  the  means  of  showing  any  earlier  documents  of  title ;  for, 
where  a  lease  is  relied  on,  it  will  not  be  sufficient  to  prove  that  it  is 
a  valid  instrument,  but  it  must  also  be  shown  that  the  lessee  had 
actual  possession  under  it. 

167.  A  purchaser  has  no  right  to  call  for  an  abstract  of  any  doc- 
uments prior  to  the  date  that  would  give  a  good  root  to  the  title ; 
still  he  may  require  the  production  of  every  document  relating  to 
the  title,  however  ancient  such  document  may  be, 

168.  If  early  documents  are  lost  or  destroyed  the  vendor  most  be 
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able  to  proye  their  contents  and  execution  ;  but,  where  there  are  no 
documents  of  titUy  it  will  be  sufficient  to  prove  such  long  uninter- 
rupted possession,  enjoyment,  and  dealing  with  the  property  as  may 
afford  a  reasonable  presumption  that  there  is  an  absolute  title  in 
fee  simple. 

169.  A  pedigree^,  authenticated  by  such  evidence  as  would  sup- 
port the  title  in  case  of  adverse  claim,  should  accompany  the  ab- 
stract in  every  case  where  the  title  depends  upon  descent. 

170.  As  to  reversionary  interests. — Title  to  these  must  be  carried 
back,  in  every  case,  to  the  time  of  their  creation,  however  distant 
that  may  be ;  and  it  must  also  be  shown  that  the  possession  has 
been  enjoyed  conformably  with  the  instrument  creating  the  re- 
version. 

171.  As  to  ancient  terms  of  years^  it  will  be  sufficient  to  abstract 
the  original  deed  creating  the  term  and  a  sixty  years'  title  to  the 

Eossession,  omitting  the  intermediate  assignments ;  and,  where  there 
as  been  a  possession  for  sixty  years,  it  seems  that  the  loss  of  the 
deed  creating  the  term  itself  will  not  invalidate  the  title. 

172.  Lessor's  title  in  sales  of  leasehold  must  be  shown,  and  the 
vendor's  title  abstracted  and  traced  back  to  the  same  period  as  in 
the  case  of  a  sale  of  freehold ;  and  it  must  appear  that  the  freehold 
has  been  enjoyed  since  the  demise,  comformably  with  the  earlier 
title. 

173.  As  to  a  renewed  lea^e,  granted  in  consideration  of  the  sur- 
render of  a  former  lease,  such  former  lease  should  be  abstracted,  in 
order  to  show  that  the  parties  had  not  only  a  legal  title  but  an 
equitable  right  to  surrender  and  accept  a  new  lease,  respectively. 
If  ancient,  the  title  should  be  carried  back  sixty  years,  at  least ; 
but,  if  the  original  lease  is  less  than  sixty  years  old,  then  the  title 
should  be  traced  up  to  the  deed  of  such  grant. 

174.  A  double  abstract  will  be  necessary  as  to  leaseholds  or  mines^ 
where  they  form  a  distinct  title  from  the  freehold ;  one  to  show  the 
title  of  the  lessor  or  grantor,  and  the  other  that  of  the  lessee  or 
grantee  of  the  mines. 

175.  TfiC  documents  should  he  abstracted  in  the  order  of  their 
dateSy  or  of  their  execution  when  of  the  same  date. 

176.  Every  document  that  can  in  any  way  affect  the  property 
should  be  abstracted  ;  for  the  vendor's  solicitor  is  personally  liable 
if  he  keeps  back  any  document  or  suppresses  any  incumbrance  by 
which  the  true  nature  and  real  state  of  the  title  may  be  revealed, 
so  that  he  must  notice  judgments  and  all  other  subsisting  charges 
upon  the  property. 

177.  In  leaseholds^  the  lessor's  title,  the  original  lease,  and  mesne 
assignments  must  be  abstracted,  and  the  rent  and  all  outgoings  must 
be  set  out  Any  burdensome  covenants  must  be  fully  given,  and 
common  covenants  shortly, 
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178.  Recitals  should  be  abstracted  with  sufficient  fullness  to  show 
their  whole  purport. 

179.  The  testatum  clause  should  state  the  nature  of  the  consid- 
eration ;  and,  if  there  be  any  peculiarity  in  the  manner  of  payment, 
it  should  be  set  out  fully. 

180.  The  granting  clause  should  contain  every  word  of  conveyance 
which  the  deed  contains  ;  and,  if  there  are  distinct  granting  clauses, 
each  should  be  abstracted  in  its  order ;  and,  where  the  conveyance 
is  made  at  the  request  or  by  the  direction  of  a  particular  person^  or 
by  a  party  in  a  particular  character^  [as  heir,  executor,  trustee,  &c.,] 
it  should  be  so  said ;  and,  if  the  conveyance  is  in  execution  of  a 
power,  the  reference  to  the  power  should  be  inserted,  and  the  mode 
in  which  it  was  directed  to  be  exercised. 

181.  Parcels  and  exceptions  should  be  copied  verbatim, 

182.  The  habendum  should  be  verbatim  ;  but  beginning,  "  To  hold, 
&c." 

183.  The  reddendum  should  be  given  briefly,  except  when  the 
rent  is  payable  in  a  particular  manner ;  for  in  that  case  it  should  be 
fully  stated. 

184.  Vntechniccd  iDords  of  limitations  should  be  copied  verbatim  ; 
and  the  same  of  words  which  convey  an  estate  only  by  implication. 

185.  Trusts  and  powers,  if  they  have  arisen  or  are  intended  to 
be  exercised,  should  be  abstracted  fully ;  but  if  trusts  have  never 
arisen  or  have  been  effectually  defeated,  and  if  powers  have  not 
been  exercised  or  are  barren,  relinquished  or  incapable  of  taking 
effect,  or  if  they  are  in  their  nature  immaterial  to  the  title,  it  will  be 
sufficient  simply  to  refer  to  them. 

1 86.  Clauses  of  indemnity  should  be  fully  abstracted  where  the 
trusts  or  powers  have  been  carried  out. 

187.  Proviso  for  redemption  should  be  abstracted  in  full. 

188.  Usuul  covenants  maybe  brief;  special  covenants  should  be  full. 

189.  Attestation  and  memorandum  of  receipt  clauses  should  state 
who  executed  the  deed ;  and,  if  any  party  named  in  it  omitted  to  exc« 
cute,  that  should  be  stated.  If  the  execution  were  in  any  particular 
manner,  that  also  should  appear ;  and  so  if  any  a^its  were  required 
to  be  done  to  give  validity  to  the  deed,  [as  the  acknowledgment  of 
a  married  woman  under  the  2  Victoria,  chap,  vi.,]  such  of  those 
facts  as  have  taken  place  should  always  be  mentioned,  and,  if  the 
lands  have  been  duly  registered,  that  should  appear.  If  the  receipt 
of  the  consideration  money  is  indorsed,  signed,  and  witnessed,  ac- 
cording to  the  modem  practice,  now  universally  adopted,  those  facts 
should  be  mentioned. 

190.  The  date  of  the  will,  and  not  the  time  when  it  was  proved, 
should  be  set  opposite  to  the  commencement  of  the  will,  in  the 
outer  margin  of  the  abstract  A  %oiH  must  be  more  fully  abstracted 
than  a  deed,  and  every  term  or  expression  that  can  in  any  way 
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affect  the  property  should  be  quoted,  and  all  conditions  and  pro- 
visoes of  modification,  and  every  special  matter  concerning  the 
premises,  should  be  accurately  stated. 

101.  Debts  and  legcuies  chained  on  land  need  not  be  set  out;  be- 
cause, where  real  estate  is  charged  with  debts,  the  devisee  may 
always  sell,  in  order  to  pay  them  :  and,  unless  such  debts  are  speci- 
fied and  scheduled,  the  purchaser  is  exonerated  from  seeing  to  the 
application  of  the  purchase  money ;  but,  if  such  debts  are  scheduled, 
or  even  specifically  mentioned^  in  the  will,  the  purchaser  will  be 
responsible  for  the  application  of  the  purchase  money,  and  must  see 
that  it  is  applied  in  liquidation  of  these  charges,  unless  the  will  con- 
tains an  express  clause,  which  all  well-dranm  wills  do  contain,  exon- 
erating the  purchasers  from  seeing  to  the  application  of  the  pur- 
chase moneys. 

102.  Leaseholds  sold  by  executors  do  not  come  under  the  rule 
mentioned  in  section  125,  if  the  property  is  sold  by  executors  in 
that  character;  because  executors  have,  by  law,  power  to  convert 
the  personal  estate  of  their  testator  into  money  for  the  purpose  of 
paying  his  debts,  in  the  application  of  which  a  purchaser  has  no 
right  to  interfere,  and  therefore  the  purchaser  has  only  to  do  with 
the  liquidation  of  charges  upon  the  property  which  are  independent 
of  the  will,  as  mortgages  or  other  charges  thereon  anterior  to  the 
will. 

108.  Probate  should  be  set  out  at  the  foot  of  the  will,  stating 
the  court  in  which,  and  the  parties  by  whom,  it  was  proved,  and 
the  date  of  such  probate. 

194.  If  the  executors  have  declined  to  act,  or  any  of  them,  the  fact 
should  be  stated ;  and,  if  renunciation  was  made  by  deed  or  any 
other  instrument,  the  same  should  be  abstracted.  The  registration 
of  the  will  should  be  stated. 

105.  ^  private  act  of  parliament  relating  to  the  title  should  be 
briefly  abstracted.  Little  more  than  a  mere  reference  to  the  act 
itself  will  be  sufScient,  but  a  printed  copy  of  it  should  be  sent  with 
the  abstract. 

196.  Judgments  must  be  abstracted  by  the  vendor's  solicitor  in 
the  same  manner  as  any  other  charge  upon  the  property. 

197.  Decrees  or  decretal  orders,  which  aflect  the  property  in  any 
way,  should  be  abstracted ;  and,  if  there  has  been  a  reference  to 
the  master  upon  any  point  relating  to  the  title,  his  report,  and  the 
order  or  decree  thereon,  should  be  stated. 

108.  Letters  of  administration  should  be  set  out,  with  date,  in 
the  margin ;  and  it  should  be  said  whether  they  were  general  or 
special,  out  of  what  court,  and  to  whom,  they  were  granted. 

199.  Matters  of  fact,  as  marriages,  &c.,  should  be  in  the  order 
in  which  they  occurred,  with  certificates,  if  any,  by  which  such  facts 
are  authenticated,  with  their  dates. 
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200.  Descents  should  be  proved  by  an  authenticated  pedigree, 
containing  the  names  of  the  parties,  the  dates  of  their  birth,  mar- 
riage, and  death,  and  the  respective  ages  at  which  they  died ;  all 
which  should  be  copied  verbatim.  It  is  well  also  to  insert  the  name 
of  the  place  of  burial. 

201.  Seizin  may  sometimes  be  shown  by  extracts  from  old  leases, 
by  payment  of  taxes,  or  by  other  evidence  of  ownership,  which 
should  accompany  the  abstract. 

202.  Cancellation,  alteration,  or  erasure  of  documents,  or  any  fact 
connected  with  the  title,  should  not  be  omitted  to  be  noticed  sim- 
ply because  such  fact  will  not  invalidate  it.  It  is  now  settled  law 
that  cancellation  of  a  deed  does  not  annul  it,  or  restore  the  estate  to 
the  former  owner;  but  still  a  fact  of  this  kind  should  be  noticed  in 
the  abstract,  nor  should  a  disclosure  be  withheld  because  it  might 
prejudice  the  title.  Therefore,  if  an  alteration  or  erasure  was  made 
in  any  instrument  after  its  execution,  that  fact  should  be  mentioned 
with  all  its  circumstances,  since  a  fraudulent  alteration  by  the  per- 
son taking  under  the  deed  would  vitiate  his  interest  Such  altera- 
tion by  a  stranger  will  not  now  prevent  a  deed  from  having  its 
orimnal  effect,  when  it  can  be  plainly  shown  what  that  effect  was ; 
and,  to  do  this,  the  mutilated  instrument  may  be  given  in  evidence, 
and  parol  admitted  to  show  what  portions  have  been  altered  or 
erased,  and  what  words  were  contained  in  such  altered  or  erased 
parts ;  but,  if  satisfactory  evidence  cannot  be  had  to  show  the  orig- 
inal contents  of  the  instrument,  the  old  rule  will  apply,  and  the  in- 
strument will  be  void ;  or,  more  correctly,  it  will  be  void  for  uncer- 
tainty. 

In  Doe  ex  dem  Tatltam  v.  Gattamore,  17  L.  T.  Rep.,  74,  it  was 
held  that  an  erasure  or  interlineation  appearing  on  the  face  of  a 
deed  is  to  be  presumed,  unless  the  contrary  be  shown,  to  have  been 
made  at  the  time  of  the  execution  of  the  deed. 

203.  The  conclusion  of  the  abstract  may  properly  state  whether 
the  vendor  is  married,  and  contain  a  statement  of  all  matters  rela- 
tive to  the  legal  character  and  station  of  every  party  interested  in 
the  property,  which  do  not  appear  on  the  fiAce  of  the  abstract,  to 
enable  the  peruser  to  ascertain  with  precision  every  thing  connected 
with  the  title,  and  to  point  out  the  best  mode  of  assurance  to  the  pur- 
chaser, without  the  necessity  of  calling  for  any  further  information. 

204.  Delivery  of  the  abstract  by  vendor's  solicitor  should  be  at 
the  appointed  time,  if  a  time  was  appointed,  for  default  in  such 
case  would,  at  law,  authorize  the  purchaser  to  annul  the  contract, 
and  in  equity  also,  where  time  is  made  of  the  essence  of  the  con- 
tract ;  but,  if  there  is  no  stipulation  to  that  effect,  the  purchaser 
will  not  be  released  from  his  contract  by  such  non-delivery,  if  he 
neglects  to  apply  for  the  abstract  within  a  reasonable  time  before 
the  day  appointed  for  its  delivery,  or  if,  when  it  is  afterwards  ten- 
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dered  to  him,  he  does  not  object  to  receive  it  on  account  of  the 
delay.  And,  if  the  vendor  does  not  deliver  the  abstract^  vhen 
pressed  by  the  purchaser  to  do  so,  the  latter  may  avoid  the  con- 
tract, even  in  equity,  as  soon  as  the  time  fixed  for  its  completion  has 
elapsed. 

Where  no  time  is  fixed,  the  abstract  should  be  delivered  in  a  con- 
venient time ;  but,  as  it  is  not  settled  what  time  may  be  called  cop- 
vcnient,  the  best  way  is  to  use  diligence  and  avoid  any  unnecessary 
loss  of  time. 

A  note  of  the  time  when  the  abstract  is  actually  delivered  should 
always  be  made. 

205.  Demand  of  abstract  should  always  be  made  on  the  part  of 
the  purchaser,  as  his  part  of  the  due  diligence  to  be  exercised  in 
the  matter;  for,  if  no  demand  be  made  for  a  long  period,  even  when 
no  particular  time  is  fixed  for  delivery  of  the  abstract,  that  may 
in  some  cases  be  such  l<zckes  as  may  be  ground  for  rescinding  the 
contract.     {Harrington  v.  Wheeler,  4  Ves.,  686.) 

206.  If  non-delivery  is  relied  on,  the  abstract  should  not  be  re- 
ceived when  tendered,  or,  if  sent  by  post  or  otherwise,  it  should  be 
returned  unperused  as  soon  as  possible ;  but,  if  the  purchaser  is  will- 
ing to  complete  the  purchase,  if  it  can  be  done  by  the  appointed  time, 
the  abstract  may  be  received  without  prejudice  to  the  purchaser's 
right  to  rescind  the  contract,  if,  on  examining  the  title,  it  is  discov- 
ered to  be  impossible  to  complete  the  contract  by  the  time  agreed, 
or  by  some  other  specified  period. 

207.  Perusal  of  the  abstract  by  the  solicitor  of  the  purchaser 
must  be  with  reference  to  the  following  points : — 

(1.^  To  see  that  the  title  is  carried  back  flstr  enough. 

(2.)  To  discover  the  legal  operation  of  the  various  instruments,  as 
well  as  the  capacity  of  the  parties;  bearing  in  mind  that  the  very  same 
terms,  when  used  in  different  instruments,  have  a  different  force  and 
operation :  for  example,  a  limitation  ^*  to  A.  and  his  heirs,  to  the  use 
of  B.,  his  heirs  and  assigns,^'  if  in  a  deed  of  grant  and  release,  will 
vest  the  legal  estate  in  B. ;  but  in  a  deed  of  bargain  and  sale,  or  of 
appointment  executing  a  potoer,  such  a  limitation  will  only  give  B. 
an  equitable  estate ;  and  many  terms,  which  in  a  will  are  capable  of 
passing  an  estate  in  fee  simple,  will  pass  a  mere  life  interest  when 
contained  in  a  deed.  And  the  same  remark  applies  to  property  of 
different  tenures  ;  for  the  words  which  would  pass  only  a  life  interest 
or  an  estate  tail  in  freehold,  will  often  pass  an  absolute  interest  in 
household  or  other  personal  property,  {Bennett  v.  Lewknor,  Roll,  Rep., 
356 ;  Crawford  v.  Trotter,  4  Mad.  Rep.,  360 ;  but  see  Forth  v.  Chap- 
man, 1  P.  Wms.,  663,  and  observations  tliereon,  1  Hughes'  Pract. 
Sales,  2d  edit,  321,)  and  the  same  words  may  pass  a  different  in- 
terest accordingly  as  they  relate  to  an  equitable  or  a  legal  estate, 
{Papillon  V.  Voice,  2  P.  Wms.,  471,)  or  where  applied  to  persons 
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standing  in  a  particular  degree  of  relationship  to  each  other, 
(Morffan  v.  Griffiths,  Cow.,  234.) 

(3.)  That  there  is  a  clear  deduction  both  of  the  lepal  and  the  equi- 
table estate. 

(4.)  That  all  particular  estates  are  either  determined  or  capable  of 
being  conveyed  to  the  purchaser,  or  otherwise  disposed  of,  so  as  to 
enable  the  vendor  to  confer  a  good  and  unimpeachable  title,  in  pur- 
suance of  the  terms  of  the  contract. 

(5.)  To  ascertain  if  there  are  any  charges  or  incumbrances  affect- 
ing the  property,  and,  if  so,  whether  the  vendor  can  discharge  them ; 
in  other  words,  whether  they  are  matters  of  title  or  of  conveyance 
only. 

(6.)  To  see  whether  the  parcels  are  the  same  in  each  instrument  as 
were  comprised  in  former  documents,  for,  if  the  identity  is  not  suffi- 
ciently disclosed  by  the  abstract,  it  must  be  authenticated  by  ex- 
trinsic evidence,  such  as  payment  of  taxes,  <fec. ;  for,  when  such  out- 
goings are  made  without  any  variation,  except  in  the  change  of  the 
owner^s  name,  it  may  be  presumed  that  all  is  right. 

208.  Analysis  of  ahstract  will  assist  investigation,  thus : — 

1796,  3  and  4  June,  Indrcs  of  Le.  and  Rele.  Rele.  A.  B.,  con- 
veyed to  C.  D.,  in  fee. 

1800,  Oct.  7,  C.  D.  devises  to  F.  F.  in  fee. 

1801,  Nov.  10,  testator  died. 

1802,  Jan'y.  17,  will  proved  in  surrogate  office,  &c. 

1803,  1st  and  2d  March,  £.  F.  conveys  to  I.  H.,  in  fee,  to  uses  to 
bar  dower. 

1805,  May  12, 1.  H.  mortgages  in  fee  to  J.  L.,  by  appointment; 
and  so  on. 

209.  Documents  omitted  which  are  necessary  to  elucidate  the  title 
should,  on  a  review  of  the  analysis,  be  now  demanded ;  and  also, 
where  such  documents  are  simply  mentioned  or  referred  to  in  the 
recitals,  their  production  should  be  insisted  on.  This  is  often 
necessary  where  persons  seized  in  fee  have  left  vnlls  in  which 
they  have  not  disposed  of  the  property  in  question.  In  such  case 
the  w^ill  itself,  or  a  probate  copy,  should  be  produced,  to  ascertain 
that  it  contains  no  words  of  general  devise  sufficient  to  pass  such 
property. 

210.  Marriage  settlements. — Inquiry  should  be  made  whether  any 
of  the  owners  of  the  property  executed  a  marriage  settlement ;  and, 
if  so,  its  production  should  be  required,  in  order  to  ascertain  wheth- 
er the  property  is  in  any  way  affected  by  it,  and  nothing  should  be 
taken  for  granted  where  proper  evidence  can  be  had. 

211.  Bare  statements  of  any  fact  affecting  the  title  should  never 
be  relied  on,  but  proper  evidence  should  be  required. 
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212.  Requisitions  are  properly  inserted  in  the  margin  of  the  ab- 
stract :  for  example,  for  letters  of  administration,  as  evidence  of  in- 
testacy ;  for  office-copies  of  wills,  to  prove  the  appointment  of  ex- 
ecutors and  probate  by  them ;  for  certificates  of  marriages,  births, 
or  burials,  when  such  facts  are  necessary  to  establish  a  pedigree,  or 
any  other  fact  affecting  the  title ;  for  powers  of  attorney  under 
which  any  deeds  purport  to  be  executed,  and  proof  that  the  princi- 

}>al  was  living  at  the  time  the  power  was  executed ;  whether  deeds 
lave  been  registered ;  whether  such  as  required  the  acknowledg- 
ment of  a  married  woman  were  duly  acknowledged ;  whether  the 
terms  of  a  power  have  been  strictly  complied  with ;  whether  a  will 
was  properly  attested  [according  to  the  statute,]  and  signed  by  the 
testator  in  the  right  place ;  and  this,  whether  the  will  were  made 
under  a  power  or  not. 

213.  Extraordinary  acts  should  be  inquired  into ;  as,  where  a  deed 
was  delivered  as  an  escrow^  full  inquiries  should  be  made  in  order  to 
ascertain  that  every  condition  has  been  performed,  and  that  the 
second  delivery  has  taken  place. 

214.  The  whole  abstract  should  be  read  before  any  requisitions 
are  made  in  the  maigin. 

215.  Are  these  the  only  matters  objected  to  or  the  only  requisitions 
to  he  insisted  on  .^  is  a  very  proper  question  for  the  vendor's  solicitor 
before  he  proceeds  to  remove  and  to  answer  such  as  are  made,  for 
in  many  cases  the  other  party,  merely  to  spin  out  the  time,  will 
continue  to  raise  frivolous  objections,  that  he  may  be  enabled  in  the 
mean  time  to  raise  money,  or  to  find  a  sub-purcnaser  for  the  prop- 
erty ;  and  hence  the  propriety  of  the  vendor  reserving  a  right  to  re- 
scind the  contract  in  case  the  purchaser  objects  to  the  title,  or  makes 
requisitions  which  it  is  not  convenient  to  comply  with. 

216.  Approval  of  title  as  it  appears  in  the  abstract  does  not 
waive  objections  othervnse  disclosed* 

211.  If  all  objections  are  waived  except  one,  the  removal  of  that 
one  will  be  so  absolutely  necessary  that  the  waiver  of  the  rest  will 
be  construed  as  conditional  thereon ;  and,  if  it  be  not  removed  on  a 
bill  filed  against  the  purchaser  for  specific  performance,  he  will  be 
entitled  to  a  general  reference  of  title.  {Lesturgeon  v.  Martno,  3 
Myl.  and  Kee,  255.) 

2 1 8.  Purchaser  may  require  a  title,  not  only  free  from  incum- 
brances, but  from  doubt  or  suspicion;  nor  will  any  extent  of  indem- 
nity alter  this  rule. 

219.  Indemnity  for  a  doubtful  title  cannot  be  claimed  by  pur- 
chaser. He  must  take  the  title  cu  it  stands,  or  rescind  the 
contract. 

220.  Defect  in  quantity  may  be  matter  of  compensation,  and  so 
also  as  to  the  term  of  tenure,  and  the  contract  may  be  enforced. 

221.  Bight  to  demand  completion  of  the  contract  is  sometimes  in 
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the  purcliaser  only,  but  semble  never  in  the  vendor  only :  e.  g,,  a  pur- 
chaser may  demand  specific  performance  with  compensation  where 
vendor  contracts  to  sell  in  fee  simple,  and  has  only  a  term  of  years  ; 
or  to  dispose  of  an  entirety,  when,  in  fact,  he  can  only  confer 
title  to  a  proportionate  part ;  or  an  underlease,  where  the  contract 
was  for  a  lease ;  and  so  on.  Nor  can  a  vendor  avoid  this  consequence, 
though  he  himself  were  deceived  as  to  the  true  nature  of  the  prop- 
erty ;  nor  can  he  in  any  such  case  call  upon  the  purchaser  to  com- 
plete the  contract  on  similar  terms ;  and  so,  where  an  estate  is  sub- 
ject to  a  right  of  entry  for  the  purpose  of  working  mines,  the  pur- 
chaser may  claim  compensation,  and  the  vendor  cannot  get  clear  by 
offering  to  waive  the  contract  and  place  the  purchaser  in  statu  quo, 
{Seaman  v.  Vandrey,  16  Ves.,  323.) 

222.  The  rule  as  io  compensation^  as  laid  down  by  Lord  Eldon, 
is  that,  wherever  the  vendor  has  not  the  interest  which  he  pretend- 
ed, 'Hhe  purchaser  may  generally,  but  not  universally,  take  what  he 
can  get,  with  compensation  for  what  he  cannot  have ; "  but  there 
are  exceptions : — 

(1.)  Where  the  right  which  the  vendor  cannot  confer  is  incapable 
of  pecuniary  valuation,  as  the  right  of  sporting ;  and  where  the 
lands  lie  dispersed,  instead  of  being  in  a  ring  fence,  it  is  doubtful 
whether  compensation  can  be  claimed,  though  a  purchaser  may  cer- 
tainly rescind  the  contract  on  that  ground.  {Fewster  v.  Turner,  6 
Jur.,  144.) 

(2.)  Where,  when  the  contract  was  made,  the  purchaser  knew 
that  the  vendor  could  not  execute  the  agreement ;  for  then  it  will 
be  presumed  to  have  been  executed  under  a  mistake,  and  the  vendor 
cannot  insist  on  specific  performance,  even  as  to  the  interest  to 
which  the  vendor  is  actually  entitled. 

(3.)  W^here  a  vendor  who  has  only  a  partial  interest  contracts  to 
sell  the  fee,  and  where  his  conveying  the  interest  which  he  really 
has  would  injure  other  parties  who  are  interested  in  the  property, 
but  not  parties  to  the  contract — c.  g.,  tenant  for  life,  without  im- 
peachment of  waste,  with  reversion  in  fee,  after  an  estate  to  his 
sons  in  tail  male — and  with  full  knowledge  of  the  nature  of  his  title 
contracted  to  sell  the  estate  as  owner  to  a  purchaser  who  was  ignor- 
ant of  the  true  state  of  the  title.  Afterwards  the  vendor  wished 
to  rescind  the  contract,  and  the  court  refused  to  decree  specific  per- 
formance.    (Thomas  v.  Denny,  1  Kee,  729.) 

(4.)  Where  the  purchaser  has  been  gpilty  of  willful  misrepre- 
sentation, as  in  a  treaty  of  exchange,  by  saying  that  the  ten- 
ants are  willing,  when  they  are  not ;  for  fraud  vitiates  the  contract 
in  toto, 

223.  The  form  of  compensation  is  usually  by  an  abatement  in 
money,  but  sometimes  otherwise ;  e,  g.,  where,  on  a  sale  of  wood- 
lands, the  value  of  the  timber  was  correctly  given,  but  the  land  was 
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twenty-six  acres  less  than  the  qnantity  named,  compensation  was  al- 
lowed for  twenty-six  acres  of  wood-land,  mintu  the  wood. 

224.  Vendor  may  enforce  specific  performance,  with  compensation : 
(1.)  In  certain  cases  where  Uie  property  has  been  misdescribed 

as  to  its  extent ; 

(2.^  Where  he  can  only  make  a  title  to  a  portion  of  the  property ; 

(3.)  Where  he  has  not  the  interest  or  power  of  disposition  over 
that  which  he  pretended  to  sell. 

225.  Misdescription  as  to  extent;  as  where  the  terms  used  are 
"  more  or  less,"  or  as  "  containing  by  estimation  so  many  acres." 
Sach  terms  have  been  held  sufficient  to  cover  a  deficiency  of  five 
out  of  forty-one  acres,  but  not  of  one  hundred  out  of  three  hun- 
dred and  forty-nine,  nor  of  two  acres  in  two  closes  stated  to  be 
according  to  a  specified  plan,  8  A.,  4  R.,  4  P.,  nor  will  such  terms 
protect  a  vendor  who  makes  a  misstatement  fraudulently. 

226.  Title  to  a  portion  only  will  usually  enable  the  vendor  to 
claim  specific  performance  with  compensation,  but  not  if  the  poiv 
tion  to  which  he  cannot  confer  title  were  the  chief  object  of  the  pur- 
chaser ;  and,  where  an  estate  is  sold  in  lots,  and  the  vendor  cannot 
make  a  good  title  to  the  whole,  the  purchaser  will  be  released  if 
the  lots  are  complicated  together  so  that  the  possession  of  each  is 
essential  to  the  enjoyment  of  the  whole,  but  not  otherwise.  The 
question  is,  "whether  the  part  to  which  title  cannot  be  made  is 
material  to  the  enjojonent  of  the  rest." 

227.  Where  he  has  not  the  interest  which  he  pretended  to  sell ;  if  it 
be  a  term  of  years,  a  small  deficiency  in  the  number  of  years  will 
be  ground  of  compensation,  and  the  contract  may  be  enforced  by 
the  vendor ;  but  not  so  if  the  deficiency  be  great,  for  then  equity  will 
even  assist  the  purchaser  to  recover  back  his  deposit ;  and,  if  the  inter- 
est is  in  its  nature  uncertain,  as  a  lease  determinable  on  lives,  if  the 
vendor  represent  the  lives  as  being  healthy,  when  he  knows  that  in 
fact  they  are  not,  he  cannot  enforce  specific  performance  by  the 
purchaser. 
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228.  The  rules  of  evidence  among  conveyancers  are  less  stringent 
tban  those  of  courts  of  law,  and  are  usually  satisfied  by  such  proof 
as  affords  reasonable  belief  that  the  requisite  evidence  exists,  and 
can  be  procured  when  w^anted ;  e.  ^.,  where  a  court  of  law  requires  a 
will  itself  to  be  produced,  conveyancers  are  satisfied  with  the  pro- 
bate. Again,  a  court  of  law  may  require  the  testimony  of  the  attest- 
ing witness  to  prove  a  deed,  which  conveyancers  never  do,  unless  there 
be  some  reason  to  doubt  the  genuineness  of  the  witnesses*  signature, 
and  even  then  it  would  be  incumbent  on  the  purchaser  to  show 
reasonable  grounds  for  the  doubt. 

229.  Stricter  proof  of  matters  of  fact  is  sometimes  required  by 
conveyancers  than  by  a  court  of  law ;  e,  g.,  if  a  man  goes  abroad, 
and  is  not  heard  of  for  a  period  of  seven  years,  the  presumption  of 
law  is  that  he  is  dead  ;  but  conveyancers  never  admit  such  presump- 
tion in  matters  of  title,  because  that  would  be  contrary  to  the  rights 
of  parties  beyond  seas,  [or  out  of  the  province,]  reserved  by  statute. 

230.  Presumption  of  death  without  issue  is  raised  at  law  on 
ground  more  slender  than  conveyancers  are  satisfied  with. 

231.  Execution  of  a  deed  is  taken  to  be  genuine  if  the  names  of 
the  parties  are  placed  to  the  seals,  and  the  names  of  the  witnesses 
to  the  clauses  of  attestation ;  and,  if  a  deed  has  its  seals  cut  off,  evi- 
dence may  be  given  that  it  was  originally  sealed. 

232.  The  execution  of  powers  is  taken  to  be  sufficient  if  it  appear 
to  be  done  in  the  presence  of  the  number  of  vntnesses  prescribed  by 
the  terms  of  the  power;  and,  where  the  witnesses  are  to  be 
^^  credibly  witnesses^^  it  is  not  the  practice  to  require  any  evidence 
of  their  credibility, 

233.  Instruments  themselves  must  be  produced^  if  in  existence ;  but, 
if  they  are  lost  or  destroyed,  copies  which  would  be  evidence  at  law, 
with  proof  that  the  originals  were  duly  executed  and  delivered, 
will  be  sufficient;  but,  unless  such  execution  and  deUvery  are  proved, 
the  purchaser  may  annul  the  contract. 

Every  vendor  is  bound  to  furnish  the  purchaser  with  the  means 
of  asserting  his  title,  and  defending  his  possession,  and  the  title- 
deeds  are  the  ordinary  and  primary  means  for  this  purpose.  If 
primary  means  do  not  exist,  secondary  means  may  suffice ;  but  if  the 
abstract  duly  and  fully  prove  the  contents  of  a  deed,  it  yet  remains 
to  prove  that  the  deed  itself  was  duly  executed  and  delivered,  and 
if  that  proof  fails  the  purchaser  is  entitled  to  be  discharged. 

234.  Powers  of  attorney  must  be  produced  whenever  a  deed  has 
been  executed  under  such  power,  and  proof  must  be  given  that  the 
principal  was  living  when  the  power  was  executed. 

235.  Examined  copies  of  memorials  of  registered  deeds  are 
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secondary  evidence  of  the  deed  as  against  parties  to  it,  and  others 
claiming  under  them,  but  aemble  not  as  against  strangers. 

236.  Deeds  destroyed  by  fire  or  other  accident. — This  evil  may 
be  cured  to  a  great  extent  if  such  deed  were  recently  executed,  and 
by  parties  who  are  still  living,  by  their  concurring  in  the  conveyance 
to  the  purchaser;  and  a  vendor,  who  was  a  party  to  the  destroyed 
deed,  may  be  compelled  to  do  this,  or  to  execute  a  new  conveyance 
to  the  party  claimmg  under  it,  in  case  the  latter  still  continues  to 
retain  possession  of  the  property. 

237.  The  recital  of  a  deed  is  evidence  of  its  existence,  and  oper- 
ates as  an  estoppel  against  all  parties  executing  the  deed  containing 
the  recital  and  those  who  claim  under  them ;  but  it  is  no  endence 
of  the  contents  or  effect  of  the  deed  beyond  what  its  name  or 
nature  necessarily  imply,  unless  proof  be  given  of  its  loss  or  destruc- 
tion. 

238.  Loss  of  mesne  assignments  of  leasehold  may  be  made  good 
by  the  recitals  of  them. 

239.  Registration  is  properly  proved  by  the  signature  of  the 
registrar,  or  his  deputy. 

240.  Proceedings  in  courts  of  law  and  equity  are  proved  either 
by  exemplifications  under  the  seal  of  the  court,  or  authenticated  by 
the  signature  of  the  judges  in  cases  where  the  court  has  no  seal ; 
and  proof  of  such  seal  or  signature  is  rendered  unnecessary  by 
statute. 

241.  Office-copieSy  made  by  an  officer  of  a  court  under  its  authority, 
have  always  been  held  sufficient  by  conveyancers;  though,  strictly 
speaking,  they  are  only  evidence  in  the  causes  or  matters  to  which 
they  belong. 

242.  Chants  from  the  croum,  if  the  original  is  lost,  are  proved  by 
exemplifications  of  the  patents  from  the  crown  lands  office. 

243.  Private  acts  of  parliament  are  sufficiently  proved  by  a  copy 
printed  by  the  queen's  printers,  and  such  copy  should  accompany 
the  abstract  when  necessary. 

244.  Executorship  is  proved  by  an  office-copy,  or  by  the  probate 
of  the  will. 

245.  Intestacy  as  to  personalty  is  proved  by  letters  of  adminis- 
tration, and  as  to  real  property,  such  letters  or  probate  of  a  will 
not  affecting  the  land  in  question  or  putting  the  heir  to  his  election 
to  abide  by  the  terms  of  the  will,  or  renounce  all  benefit  under  it. 

246.  Births,  marriages,  and  deaths. — As  to  marriages,  the  33  Geo., 
iii.,  c.  5,  and  subsequent  statutes,  require  that  they  should  be  regis- 
tered by  the  clerk  of  the  peace  of  the  county  in  which  the  marriage 
took  place ;  but  by  20  Vic,  c.  3,  every  clergyman,  duly  licensed  by 
the  governor-general,  may  perform  the  marriage  service,  and  is  bound 
to  keep  a  record  of  the  same  in  a  book,  of  which  he  is  to  make  an 
annual  transcript,  beginning  on  the  first  February,  1859,  and  con- 
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taining  the  registries  of  marriages  performed  by  him  for  the  year 
ending  thirty-first  December  preceding,  and  record  the  same  in  the 
registry  office  of  the  city  or  county  in  which  he  officiates,  and  such 
registration,  or  a  certificate  thereof,  is  evidence  of  the  marriages, 
respectively. 

As  to  births  and  deaths,  there  is  yet  no  such  registration  in  this 
province,  but  it  is  probable  that  they  also  will  be  shortly  under 
similar  regulations :  meanwhile,  they  are  proved  by  evidence  of  rel- 
atives, by  reputation  among  neighbors,  by  family  archives,  as  family 
bibles,  &c. 

The  traditionary  declarations  of  deceased  members  of  a  family  as 
to  such  facts  are  generally  received  as  evidence  after  the  death  of 
those  persons^  in  the  absence  of  better  proof;  but,  before  accepting 
such  evidence,  proof  should  be  had  that  diligent  and  fruitless 
search  has  been  made  in  the  registers,  if  any,  where  such  facts  are 
officially  recorded. 

Entries  in  the  family  bible  are  admissible  as  evidence. 

247.  Probate  or  letters  of  administration  are  proof  of  death  to 
conveyancers ;  and,  where  such  probate,  &c.,  has  been  a^^ted  on^  a 
purchaser  will  have  no  right  to  a  certificate  of  death  or  burial. 

248.  Death  without  issue  is  proved  negatively,  either  by  a  statu- 
tory declaration  by  relations  or  others  well  acquainted  with  the 
party  or  circumstances  may  prove  it;  e,  g.j  as  that  he  never  was  mar- 
ried, that  issue  is  never  mentioned  in  wills  and  other  documents 
in  which  issue,  if  existing,  would  naturally  be  mentioned.  The 
descent  of  property,  or  of  titles  of  dignity,  may  also  prove  no  other 
claimant  to  have  been  in  existence. 

249.  Legitimacy  is  presumed  if  a  child  is  born  in  wedlock ;  and, 
therefore,  proof  of  marriage,  and  of  the  birth  during  the  lifetime 
of  the  father,  or  within  the  period  of  gestation  afterward,  will  be 
sufficient  where  no  dispute  has  ever  arisen  on  the  subject. 

250.  Annuities  and  rent  charges  are  proved  to  have  been  duly 
paid  by  the  laM  receipt  from  the  party  entitled  to  receive  them. 

251.  Title  derived  through  an  heir  must  be  proved  by  ascertain- 
ing that  he  was  seized  of  the  property,  either  actually  or  construct- 
ively. Actual  entry  to  vest  the  seizin  may  be  made  by  the  heir 
himself,  or  some  one  for  him  as  his  guardian ;  and  entry  even  by  a 
stranger  for  an  infant  has  been  held  sufficient.  Constructive  ac- 
quisition may  be  inferred  from  acts  of  ownership  over  the  property, 
as  by  receiving  the  rents  and  profits;  and  even  from  continued  posses- 
sion by  the  tenant  of  the  ancestor,  under  a  lease,  by  statute  or  by 
eligit,  without  any  actual  receipt  of  the  rent  or  entry  by  him  on 
the  premises. 

252.  Seizin  of  incorporeal  hereditaments  is  proved  by  acts  of 
ownership. 

253.  Original  wills  cannot  be  demanded,  nor  can  a  purchaser 
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insist  on  verifying  the  abstract  therewith  at  the  vendor^s  expense, 
if  the  probate  is  ready  for  inspection. 

254.  Probate  b  the  best  evidence  as  to  personalty  even  in  a  coart 
of  law ;  but  it  must  be  ascertained  that  the  'will  was  made  in  con- 
formity with  the  statute. 

If  probate  is  lost,  an  official  copy,  or  the  original,  will  be  equally 
satisfactory. 

255.  The  vendor  is  bound  to  produce  all  documents  set  out  in  the 
abstract,  without  express  stipulation  to  the  contrary,  whether  they 
are  in  his  possession  or  not,  and  without  any  reference  to  the  right 
of  the  purchaser  to  have  them  delivered  to  him  on  completion 
of  the  purchase;  but  this  only  applies  to  such  documents  as  are 
usually  handed  over  to  him,  and  not  to  records  or  wills,  of  which 
office-extracts,  probates,  and  copies,  are  all  which  the  purchaser  can 
claim. 

256.  Expense  of  such  production  must  be  borne  by  the  vendor, 
but  this  does  not  generally  apply  to  attested  copies  of  instruments 
of  record ;  for,  where  the  vendor  has  not  the  instrument  itself,  and 
cannot  procure  it,  he  is  bound  to  obtain  an  attested  copy,  and  the 
purchaser  will  be  entitled  to  it  on  completion  of  the  purchase,  un- 
less the  vendor  retains  other  estates  under  the  same  title. 

257.  Unnecessary  expenses  in  comparing  documents  with  the 
abstract  are  not  chargeable  to  the  vendor. 

258.  Comparison  of  documents  with  abstract  should  always  in- 
clude the  ascertaining  that  every  conveying  party  named  in  a  deed 
has  put  his  hand  and  seal  to  it,  and  that  each  execution  has  been 
duly  attested,  and  that,  when  necessary,  the  receipt  clause  is  in- 
dorsed, signed,  and  witnessed ;  also,  if  the  tenns  of  a  power  require 
an  appointment  to  be  executed  before  a  certain  number  of  witnesses, 
or  in  any  other  special  manner,  it  should  be  seen  that  those  terms 
are  strictly  complied  with. 

259.  Proof  of  execution  of  documents  cannot  be  demanded  by 
the  purchaser. 

260.  Acknowledgment  of  married  women  must  be  ascertained  to 
be  in  conformity  with  the  statute.  It  should  also  be  shown  that  the 
women  were  of  full  age,  for  a  minor,  although  a  married  woman, 
cannot  make  a  valid  acknowledgment. 

261.  The  nature  of  the  tenancy  should  be  inquired  into  whenever 
the  property  is  the  occupation  of  a  tenant ;  for  otherwise  the  pur- 
chaser will  be  considered  to  have  implied  notice  of  the  title — notice 
of  a  tenancy  being  construed  as  implied  notice  of  the  term^  upon 
which  the  premises  are  holden. 

262.  If  the  title  is  not  required  by  the  agreement  to  be  carried 
hack  beyond  a  certain  period,  that  will  not  prevent  the  purchaser 
from  showing  that,  from  defect  before  that  period,  the  vendor  can- 
not confer  a  marketable  title. 
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263.  Purchaser  should  not  act  as  owner  of  the  estate  antil  satisfied 
of  the  validity  of  the  title. 

264.  Prosecuting  the  treaty^  after  discovery  that  the  estate  is  only 
leasehold  when  a  freehold  was  contracted  for,  will  be  a  waiver  of  the 
objection,  and  specific  perfonnance  with  compensation  may  be 
enforced. 

205.  TaAn'n^  joMWMion  as  a  waiver  of  objections  to  the  title  will 
depend  upon  the  mode  by  which  such  possession  is  acquired.  If 
purchaser  enters  without  consent  of  vendor  he  will  be  considered  to 
have  approved  of  the  title,  but  not  so,  generally,  if  it  is  done  with 
the  vendor's  approval,  or  in  pursuance  of  the  terms  of  the  contract, 
except  the  purchaser  do  such  acts  of  possession  as  deprive  him  of 
all  right  to  have  his  objections  removed. 

A  memorandum  under  the  hand  of  the  vendor  that  the  purchas- 
er's taking  possession  shall  not  be  construed  as  a  waiver  of  objec- 
tions to  the  title,  or  as  a  ground  for  calling  upon  him  to  pay  the 
purchase  money  before  the  title  is  perfected,  and  a  conveyance 
executed  in  terms  of  the  contract  should  be  required. 

266.  CounseVs  apjyroval  of  the  title  does  not  bind  the  purchaser. 

267.  If  vendor* s  solicitor  denies  there  are  incumbrances  "when  in- 
cumbrances exist  he  is  persoTUilly  liable  ;  this  question,  therefore, 
should  always  be  put;  and  so,  if  the  purchaser  suspects  that  any  one 
lias  a  claim  on  the  property,  he  should  ask  such  person,  and  state, 
at  the  same  time,  that  he  intends  to  buy  the  property.  If,  then, 
such  person  denies  that  he  has  an  incumbrance,  equity  will  not 
permit  him  to  enforce  it  against  the  purchaser. 

268.  Trustees  should  always  be  inquired  of  as  to  incumbrances, 
when  an  equitable  estate  or  interest  is  the  matter  in  treaty ;  and,  if 
they  make  a  false  statement,  equity  will  compell  them  to  make  good 
any  loss  of  the  purchaser  which  was  caused  by  it. 

269.  Judgments  to  be  binding  must  now,  by  statute  20  Vic, 
cap.  67,  be  re-registered  every  three  years.  The  search,  therefore, 
need  not  go  back  beyond  that  time,  and  it  must  be  borne  in  mind 
that  judgments  bind  leaseholds  by  statute  in  the  same  manner  as 
freeholds,  though  formerly  they  were  only  bound  from  the  time 
the  execution  was  put  into  the  sheriff's  hands.  If  search  is  not 
made  for  judgments,  the  purchaser's  solicitor  will  be  personally 
liable,  and  his  client  may  recover  the  amount  of  them  in  an  action 
at  law. 

270.  Vendor  has  no  right  to  call  upon  the  purchaser  to  accept  a 
conveyance,  until  he  has  discharged  all  incumbrances ;  and,  if  they 
are  of  such  a  nature  that  he  cannot  discharge  them,  the  purchaser 
will  be  entitled  to  all  his  costs  from  the  vendor,  including  that  of 
the  conveyance,  if  one  is  prepared,  and  whether  the  search  is  made 
before  or  after  such  preparation. 

271.  Judgments  against  a  mortgagor  after  the   mortgage   are 
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charges  upon  the  moneys  arising  from  a  sale  under  a  power  con- 
tained in  the  mortgage-deed,  and  the  mortgagee  will  be  bound  to 
apply  them  in  discharging  all  such  judgments  of  which  he  has  notice. 

272.  Judgments  arid  crown-debU  against  mortgagees  who  have  been 
paid  caused  great  inconvenience  by  continuing  to  bind  the  lands, 
when  conveyed  to  purchasers,  or  to  other  mortgagees.  This  incon- 
venience was  remedied  in  England  by  the  18  Vic,  c.  15,  which 
releases  the  lands  so  conveyed.  In  Upper  Canada,  the  9  Vic,  c.  34, 
§24,  makes  a  discharge  of  mortgage  operate  as  a  reconveyance  of 
the  **  original  estate  of  the  mortgagor."  Perhaps  this  altme  would 
not  release  the  lands  from  such  incumbrances ;  but,  as  it  is  settled 
law  here  that  a  mortgagee  in  fee  has  no  interest  in  the  mortgaged 
lands  which  is  saleable  under  2k  fi  fa  lands,  we  may  safely  conclude 
that  such  incumbrances  do  not  attach,  and  that  the  **  original  estate  " 
is,  quoad  any  acts  of  the  mortt^ee,  released  by  a  statutory  discharge 
in  its  original  state^  free  from  [his]  incumbrances. 

273.  Tenant  in  tail  is  bound  by  judgments,  and  also  the  issue  in 
tail,  and  the  remainder-man  where  the  entail  may  be  barred  without 
the  consent  of  the  protector. 

274.  Lis  pendens  binds  land  after  a  certificate  by  the  registrar, 
or  deputy  registrar  of  the  court,  is  registered  in  the  registry  office 
of  the  county  in  which  the  land  is  situate.  The  form  of  certificate 
prescribed  by  the  statute  is : — 

**  I  certify  that,  in  a  suit  or  proceeding  in  chancery,  between 
*^  A.  6.  and  C.  D.,  some  title  or  interest  is  called  in  question  in  the 
"following  Umd,  {describing  it,)  18  Vic,  c.  127,  §  3;  20  Vic,  c.  66, 
"§9." 

275.  Wills  should  be  registered,  and  a  purchaser  may  insist  upon 
this  being  done ;  for  otherwise  a  bima  fide  purchaser,  without  notice 
of  the  will,  might  gain  precedence  against  a  devisee  under  the  will 
by  registering  his  conveyance. 

276.  Inadequate  price  is  not  generally  a  sufficient  ground  for  re- 
sisting specific  performance  either  by  vendor  or  purchaser,  except 
where  fraudulent  misrepresentation  caused  the  inadequacy,  or  the 
inadequacy  is  so  gross  as  to  be  itself  evidence  of  fraud. 

277.  Imperfect  title  with  tWemmVy  is  sometimes  accepted ;  and, 
when  that  is  done,  the  objections  should  be  clearly  stated,  and  the 
terms  of  acceptance  should  be  such  as  will  cover  them  all. 

278.  Vendor  mag  rescind  the  contract  when  the  purchaser,  by  his 
own  laches,  has  lost  the  right  to  specific  performance.  Hence,  where 
tim£  is  of  the  essence  of  the  contract,  breach  by  the  purchaser  will 
entitle  the  vendor  to  annul  the  sale,  dispose  of  the  property  as  he 
pleases,  and  proceed  against  the  purchaser  for  the  breach. 

When  time  is  not  made  of  the  essence  of  the  contract  in  the 
original  agreement,  it  is  not  settled  whether  any  subsequent  acts  can 
make  it  so. 
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279.  The  abstract  itself  is  tbe  property  of  the  purchaser,  if  the 
contract  is  fulfilled ;  but,  if  it  is  rescinded,  it  reverts  to  the  vendor, 
and  meanwhile  the  purchaser  may  retain  it  for  investigation  of  the 
title  and  preparation  of  the  conveyance ;  and,  even  if  the  purchaser 
reject  the  title,  he  may  retain  the  abstract  until  the  dispute  is  finally 
settled. 

280.  CounsePs  opinion  on  title  vests  in  the  vendor  if  the  con- 
tract be  rescinded,  but  only  on  the  ground  that  he  has  paid  for  it; 
and,  if  he  will  not  pay  for  it,  the  purchaser  may  keep  it,  or  erase  it. 

281.  Costs  are  paid  by  the  vendor  if  the  contract  is  rescinded 
because  he  fails  to  make  a  good  title. 

282.  Sales  under  a  decree  of  the  court  of  Chancery  are  under 
similar  rules  as  to  delivery  of  the  abstract;  and,  if  vendor  does  not 
deliver  it  in  the  time  specified,  an  order  may  be  obtained  on  motion 
by  notice,  or  on  application  in  chambers. 

It  is  important  to  sec  that  all  persons  who  are  necessary  convey- 
ing parties  are  before  the  court ;  for,  if  the  purchaser's  solicitor  take 
a  title  which  a  decree  in  an  imperfect  suit  does  not  protect,  he  must 
take  the  consequences. 

283.  Error  in  the  decree  will  entitle  the  purchaser  to  abandon  the 
contract,  even  though  the  parties  are  proceeding  to  rectify  the  error; 
and,  if  objections  arise  which  cannot  be  disposed  of  out  of  court,  the 
purchaser's  soHcitor  should  apply  to  a  judge  in  chambers,  and  the 
vendor  will  be  required  to  remove  them,  or  to  argue  them  in  open  court. 

284.  Reference  to  conveyancing  counsel  as  to  such  matters  is 
authorized  in  England  by  15  and  16  Vic,  c.  80,  §  40,  and  has 
superseded  the  former  practice  of  referring  them  to  the  master ;  but 
any  party  may  object  to  his  opinion,  and  then  the  point  in  dispute 
will  be  disposed  of  by  the  court  or  a  judge,  according  to  the  nature 
of  the  case. 

285.  Application  to  take  possession  without  prejudice  to  the  right 
to  object  to  the  title  may  be  made,  but  a  purchaser  will  not  be  al- 
lowed to  pay  in  his  purchase  money  without  accepting  the  title, 
where  there  are  any  special  circumstances  to  induce  the  court,  as 
for  the  purpose  of  preventing  the  accrual  of  interest,  and  such  pay- 
ment can  only  be  made  under  an  order  of  the  court,  for  which  pur- 
pose a  summons  must  be  taken  out  and  ser\'ed  on  the  opposite 
party.  Then  vendor's  solicitor  only  is  entitled  to  appear  and  see 
that  the  amount  of  money  paid  in,  and  the  time  when  possession  is 
sought,  is  correctly  set  out. 

286.  When  (he  estate  is  sold  subject  to  incumbrances  the  purchaser 
should,  after  notice  given,  apply  to  the  court  for  leave  to  pay  them 
off;  but,  if  the  incumbrances  do  not  appear  in  the  report,  semble  that 
the  purchaser  will  not  be  allowed  to  apply  part  of  the  money  in 
paying  them  off,  if  any  of  the  parties  refuse  or  are  incompetent  to 
consent. 
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287.  If  there  art  two  or  more  purchasers  of  one  lot,  the  whole 
purchase  money  must  be  paid  in  together;  and  on  such  payment 
the  purchaser  is  entitled  to  possession,  and  to  rents  and  profits, 
and  may  enforce  the  order  to  deliver  the  same  after  due  service 
thereof. 

288.  When  possession  is  refused  by  a  defendant,  duly  served  with 
a  copy  of  the  decree,  and  demand  of  possession  also  duly  made,  an 
affidavit  of  service  of  decree,  and  of  such  demand  and  non-compli- 
ance, must  be  filed,  and  thereon,  if  the  court  sees  fit,  an  order  to 
deliver  possession  will  issue. 

289.  Hents  and  profits  are  allowed  to  the  purchaser  of  fee  simple 
estates,  by  rule  of  the  court  of  Chancery,  from  the  quarter-day 
preceding  the  payment  of  the  purchase  money,  except  in  mines, 
where  the  rents,  &c.,  are  only  allowed  from  the  commencement  of 
the  month  in  which  he  purchased,  on  paying  the  purchase  money 
in  the  course  of  that  month. 

290.  If  payment  be  delayed  by  purchaser,  without  any  fault  of 
vendor,  he  will  be  entitled  to  no  rents  and  profits  whatever  prior  to 
such  payment. 

291.  When  mortgagee  purchases  equity  of  redemption  of  his  mort- 
gagor, and  his  principal  and  interest  up  to  the  last  quarter-day  ex- 
ceed the  purchase  money,  the  mortagee  will  be  let  into  possession 
from  the  preceding  quarter-day. 

292.  If  a  life  annuity  is  the  matter  of  purchase,  the  purchaser 
will  be  entitled  to  receive  it  from  the  time  he  could  have  confirmed 
the  report  absolutely,  and  he  pays  interest  from  that  time. 

293.  If  purchaser  neglects  to  pay  in  due  time,  payment  at  a  time 
stated  will  be  enforced  by  the  court,  with  costs  of  application ;  but, 
if  the  purchaser  does  not  appear  to  have  the  means  of  paying,  the 
court  may  order  a  resale,  and  that  the  former  purchaser  pay  the 
expenses  arising  from  the  non-completion  of  the  purchase,  and  of  the 
application  to  the  court  thereon,  together  witn  any  deficiency  of 
price  upon  such  second  sale,  and  the  vendor  may  retain  any  increase 
of  price  then  obtained ;  but  the  vendor  may  hold  the  purchaser  to 
his  contract,  and  the  court,  on  application,  will  order  him  to  pay 
within  a  given  time,  or  stand  committed, 

294.  If  purchaser  takes  possession,  even  with  consent  of  the  vend- 
ors, the  court  will  compel  immediate  payment,  for  the  court  only 
can  give  this  permission ;  and  not  only  so,  but  the  purchaser  will  be 
forced  to  take  the  title  as  he  found  it. 

295.  The  production  <f  title-deeds  will  not,  in  general,  be  com- 
pelled at  law,  unless  the  party  who  holds  them  is  trustee  for  the 
demandant ;  and,  in  equity,  deeds  will  not  be  taken  from  a  purchaser 
for  valuable  consideration,  though  he  have  no  title  to  the  estate ; 
but  &  jointress  will  be  ordered  to  give  up  her  jointure-deed,  and  the 
other  title-deeds,  on  having  her  jointure  confirmed  by  the  person 
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entitled  in  remainder  or  reversion ;  and  the  same  rule  is  said  to  apply 
to  a  dowress, 

296.  As  to  leases  of  modem  date,  between  thirty  and  forty  years 
old, — If  a  contract  be  made  for  the  sale  of  leasehold  property  un- 
conditionally, without  stipulation  in  terms  on  the  part  of  the  vendor 
that  he  means  to  sell  his  interest  only  in  the  residue  of  the  term,  and 
that  he  will  not  warrant  his  lessor^s  title,  he  is  bound  to  shew,  to 
the  satisfaction  of  the  purchaser,  that  his  lessor,  or  the  original 
grantor  of  the  term,  was  entitled  to  grant  the  lease.  Ho  cannot, 
otherwise,  oblige  the  purchaser  to  complete  tlie  contract  of 
purchase.  (Lord  C.  B.  Kichards,  in  Puvis  v.  Bayer,  9  Price,  488.) 
Whether  even  sixty  years'  undisturbed  possession  is  sufficient  to 
place  the  lessor's  title  beyond  dispute  is  not  absolutely  settled  as 
matter  of  judicial  decision;  but  the  practice  of  conveyancers  is 
clearly  against  making  any  requisition  upon  such  a  title  beyond 
that  period. 
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207.  Purcha9er^B  solicitor  is  entitled  to  prepare  the  conveyance, 
and  the  whole  costs  must  be  defrayed  by  purchaser,  except  any 
extra  expenses  occasioned  by  outstanding  estates  which  have  to  be 
got  in,  or  by  incumbrances  being  included  in  it  which  it  is  necessary 
to  discharge.     For  these  the  vendor  must  pay. 

298.  Fair  draft  should  be  sent  to  vendor's  solicitor,  for  inspec- 
tion, and,  if  approved,  the  latter  should  return  it,  with  a  memoran- 
dum of  approval,  signed  by  him,  at  the  foot  of  the  draft ;  but,  if  he 
makes  any  alterations  in  it,  he  should  say  so  in  such  memorandum, 
and  they  are  best  made  in  red  ink, 

299.  The  mode  of  conveyance  is  at  the  option  of  the  pur- 
chaser. 

300.  Modes  of  conveyance  of  freehold, — 1.  Feoffments;  2.  Re- 
lease at  common  law;  3.  Lease  and  release;  4.  Bargain  and  sale; 
5.  Appointment;  6.  Deed  of  grant  and  release;  7.  Exchange. 
Some  of  which  arc  now  matter  of  history  rather  than  of  practice. 

The  ancient  feoffment,  with  livery  of  seizin,  has  now  no  greater 
effect  than  a  modem  deed  of  grant  and  release,  and  will  soon  proba- 
bly, fall  out  of  use  altogether. 

Release  at  common  law  may  be : — 

(1.)  Byway  of  enlargement;  as  where  a  remainder-man  releases 
to  the  particular  tenants  in  possession. 

(2.)  By  way  of  passing  an  estate ;  as  where  one  coparcener  or 
joint  tenant  releases  to  another. 

(3.)  By  way  of  passing  a  right;  as  where  a  disseizee  releases  to  a 
disseizor. 

(4.)  By  way  of  extinguishment ;  as  where  tenant  for  life  makes  a 
greater  estate  than  he  is  warranted  in  granting,  and  the  reversioner 
releases  to  the  grantee. 

(6.)  By  way  of  entry  and  feoffment;  as  where  a  disseizor  releases 
to  one  or  two  disseizees. 

301.  Actual  possession  was  essential  to  a  common  law  release,  and 
its  inconvenience  led  to  the  mode  of  assurance  by  lease  and  release  ; 
e,  g.,  first  a  common  law  lease  was  granted  and  perfected  by  entry, 
and  then  a  release  was  given  to  the  releasee.  The  objection  to  this 
was  that,  without  actual  possession  prior  to  the  release,  the  freehold 
did  not  pass ;  but  this  difficulty  was  obviated  by  substituting  a  bar- 
gain and  sale  for  a  year  under  the  statute  of  uses  instead  of  the 
common  law  release.  The  statute  transferred  the  use  into  posses- 
sion, and  the  release  thus  became  effectual  to  pass  the  freehold ; 
and  hence  the  two  instruments,  bargain  and  sale  for  a  year  and 
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release,  formed  together  but  one  assurance,  and,  though  the  bargain 
and  sale  was  always  dated  the  day  before  the  release,  they  were,  in 
fact,  executed  at  the  same  time. 

302.  A  hargaxn  and  sale  is  a  real  contract  founded  upon  a  pecu- 
niary or  valuable  consideration  for  the  passing  of  real  estates  under 
the  statutes  of  uses.  Before  that  statute  a  contract  for  the  sale  of 
land  raised  a  use,  but  an  actual  conveyance  was  necessary  in  order 
to  convert  it  into  a  legal  estate.  The  statute  transfers  the  seizin 
of  the  vendor  to  the  use  of  purchaser,  who  is  thereby  seized  of  the 
legal  estate  without  any  further  conveyance. 

It  is  important  to  note  that,  by  a  rule  of  equity,  a  use  cannot  be 
limited  on  a  use;  and  therefore  ulterior  uses  to  arise  out  of  the 
seizin  of  the  bargainee  are  void  as  such,  though  good  as  trusts 
in  equity.  Hence  it  follows  that  a  power  of  appointment,  capable 
of  passing  the  legal  estate,  cannot  be  created  by  deed  of  bargain 
and  sale. 

303.  Conveyances  by  way  of  appointment  are  inconvenient  for 
two  reasons : — 

(1.)  Because  there  is  danger  of  their  not  being  executed  in  strict 
conformity  with  the  terms  of  the  power. 

(2.)  Because  it  is  at  least  doubtfol  whether  the  covenants  for  title, 
entered  into  with  a  vendor,  will  run  with  the  land. 

The  first  objection  may  be  obviated  by  care ;  the  second  is  not 
so  easily  removed,  and  the  reason  is  because  the  purchaser  comes 
in  under  the  deed,  creating  the  power,  and  not  under  the  party  ex- 
ercising it  Such  purchaser,  therefore,  claims  under  a  title  para- 
mount to  and  independent  of  his  appointor;  and  consequently,  for 
want  of  privity  of  estate,  the  appointee  cannot  claim  the  benefit  of 
covenants  entered  into  with  the  donee  of  the  power. 

304.  A  deed  of  grant  and  release  is  therefore  now  the  usual  con- 
veyance from  a  vendor  to  a  purchaser.  In  England,  by  the  8  and  9 
Vic,  c.  136,  all  corporeal  tenements  and  hereditaments  are  declared, 
as  far  as  regards  the  conveyance  of  the  immediate  freehold  thereof, 
to  lie  in  grant  as  well  as  in  livery.  Prior  to  that  enactment,  deeds 
of  grant  could  pass  only  incorporeal  hereditaments,  and  other  priv- 
ileges arising  out  of  real  property,  as  rights  of  way,  the  use  of  light, 
water-courses,  and  the  like. 

The  Canadian  statute,  14  and  15  Vic,  c  "71,  assimilates  the 
law  of  Canada  in  this  respect  to  the  law  of  England. 

305.  An  exchange  at  common  law  is  a  mutual  grant  of  equal  in* 
terests,  the  one  in  consideration  of  the  other,  and  can  only  be  made 
between  two  parties,  although  such  parties  may  consist  of  any  num- 
ber of  persons.  Actual  entry  was  essential  to  the  operation  of  such 
an  exchange.  A  deed  was  not  necessary,  except  the  subject  lay  in 
grant  or  in  different  counties ;  but  the  English  act,  8  and  9  Vic, 
c.  106,  makes  a  deed  necessary.     Exchanges,  however,  are  now  rare 
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as  a  mode  of  assurance,  bat  sometimes  the  same  object  is  accom- 
plished by  mutual  releases,  the  one  being  expressed  to  be  made  in 
consideration  of  the  other  instead  of  making  each  a  pecuniary  con- 
sideration for  the  whole  value. 

306.  The  assurance  now  in  use  to  bar  entails  is  by  deed,  and  any 
instrument  capable  of  conveying  real  property  from  one  party  to 
another  will  be  effectual;  but,  where  any  uses  are  intended  to  arise 
out  of  the  seizin  of  the  party  to  whom  the  property  is  conveyed 
for  the  purpose  of  barring  the  entail,  a  deed  of  bargain  and  sale 
would  be  improper,  because,  though  it  would  bar  the  entail,  it 
would  vest  the  use  in  the  bargainee,  and  all  limitations  to  arise  out 
of  his  seizin  would  be  mere  equitable  estates.  The  best  instrument, 
therefore,  is  a  simple  grant  and  release;  care  being  taken  to  omit 
the  words  " bargain,  sell"  so  that  no  question  can  arise  whether 
it  may  operate  as  a  bargain  and  sale. 

307.  Disentailing  assurances  and  conveyances  to  purchasers  are 
often  contained  in  the  same  deed ;  but,  if  only  part  of  the  land  is 
conveyed,  the  vendor  may  wish  to  bar  the  entail  of  that  part  also 
which  he  retains,  and  if  so  the  whole  should  bo  barred  by  a  dis- 
tinct deed. 

The  costs  of  disentailing  assurances  are  borne  by  the  vendor.  Sem- 
ble,  also,  that  a  purchaser  has  a  right  to  insist  upon  the  entail  being 
barred  by  an  assurance  distinct  from  the  purchase-deed ;  for  he  has 
a  fair  right  to  object  to  any  unnecessary  exposure  of  his  title  in 
a  public  office. 

308.  Leasehold  estates  are  usually  passed  by  a  deed  of  assignment 
of  the  whole  term.  Sometimes  it  is  done  by  way  of  demise  or  un- 
derlease,  which  reserves  only  a  small  reversion,  as  the  last  week  or 
day ;  but,  if  the  lease  is  for  lives  only,  it  is  then  a  freehold  interest^ 
and  is  conveyed  in  the  same  manner  as  other  freehold  property. 

309.  The  order  in  which  the  parties  should  be  placed  in  the 
deed  is : — 

Ist  The  granting  parties  who  have  legal  estates ; 

2d.  Those  who  have  equitable  estates ; 

3d.  Those  to  whom  the  legal  estate  is  to  be  conveyed  ; 

4th.  Those  who  are  to  take  equitable  estates,  if  they  are  made 
parties  to  the  deed.  But  any  error  in  the  arrangement  of  the  par- 
ties at  the  beginning  of  the  deed  will  not  affect  its  validity  in  the 
slightest  degree,  and  even  the  omiasion  of  the  name  of  any  of  the 
grantees  in  this  part  of  the  deed  will  not  prevent  them  from  taking 
under  it. 

310.  Persons  whose  concurrence  is  not  essential  are  sometimes 
made  parties,  either  to  give  greater  force,  security,  or  indemnity  to 
the  purchaser  than  he  would  otherwise  acquire.  As  where  lands 
are  devised  to  trustees  upon  trust,  to  pay  debts  and  legacies  when 
the  heir  and  legatees  are  often,  and  the  creditors  sometimes,  made 
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parties  to  the  conveyance,  though  not  actually  essential  parties ;  be- 
cause, unless  the  debts  are  scheduled  or  spectfiedy  or  the  charges  are 
particulaiized,  the  receipts  of  the  trustees  are  a  sufficient  indemnity 
to  purchasers,  and  exonerate  them  from  all  responsibility  as  to  the 
Implication  of  the  purchase  money,  whether  or  not  there  be  an  ex- 
press clause  in  the  will  to  that  effect ;  but,  if  there  be  no  such  clause, 
and  the  debts  and  charges  are  scheduled  and  particularized,  then 
tbe  creditors,  or  the  parties  entitled  to. the  charges  under  the  will, 
must  either  be  made  parties  in  order  to  release  their  claims  upon 
the  property,  or  the  purchaser  will  be  bound  to  see  to  the  applica- 
tion of  the  purchase  money. 

311.  Concurrence  of  the  mortgagor  in  a  sale,  under  a  power  or 
trust  for  sale,  was  once  thought  to  be  essential,  but  the  contrary  is 
now  settled  law,  so  that  a  purchaser  under  such  power  or  trust  has 
no  right  to  insist  upon  the  mortgagor  being  made  a  party,  even 
where  there  is  an  express  covenant  on  his  part  to  concur  in  the  sale, 
[Clay  V.  Sharpy  18  Vcsey,  436;  Corder  v.  Morgan,  ib.,  344;)  and 
semble  that,  if  a  purchaser  should  refuse  specific  perfonnance  with- 
out such  concurrence,  it  would  be  decreed  against  him  with  costs. 
Nor  is  the  concurrence  of  a  dower  trustee  in  any  way  necessary ;  so 
that,  in  modem  practice,  he  is  usually  left  out  of  the  conveyance 
altogether. 

312.  The  parties  really  essential  vsLTy  with  the  circumstances ; 
e,  g,,  if  the  vendor  dies  between  the  signing  of  the  contract  and 
the  completion  of  the  purchase,  his  heir  and  also  personal  represent- 
atives must  be  parties — the  former  to  convey  the  legal  estate  which 
is  vested  in  him,  and  the  latter  to  acknowledge  the  receipt  of  pur- 
chase money  and  release  all  claims  in  respect  of  the  same. 

Again,  where  by  the  terms  of  a  power  or  trust,  or  under  the  pro- 
visions of  any  act  of  parliament,  the  consent  of  any  particular  peraon 
is  required,  that  person  must  be  made  a  concurring  party  to  the  con- 
veyance. And  so  if  property,  to  which  there  is  a  protector ,  is  sold 
with  his  consent,  he  should  be  cither  a  party  to  the  conveyance  to 
the  purchaser  or  to  the  disentailing  deed. 

Again,  where  an  equity  of  redemption  is  sold,  the  mortgagee  is 
sometimes  made  a  party  and  enters  into  a  covenant  for  the  pro- 
duction of  the  title-deeds,  but  this  is  a  purely  voluntary  act  on  his 
part,  and  neither  vendor  nor  purchaser  can  compel  him  to  join ; 
but,  if  he  is  made  a  party,  he  ought  to  have  express  notice  of  the  pur- 
chase from  the  solicitor  of  the  purchaser. 

Again,  trustees  and  administrators  have  k  joint  power  and  author- 
ity, which  they  cannot  exercise  separately,  and  therefore  they  must 
ail  be  made  concurring  parties  whenever  they  have  any  estate  or 
interest  to  convey  or  to  release  to  a  purchaser ;  but  it  is  not  so  with 
executors,  for  they  take  both  a  joint  and  several  interest  in  the  tes- 
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tator's  personal  estate,  so  that  a  disposition  of  any  one  of  them  is 
binding  on  the  rest.     TDy.,  33;  I  £q.  Ca.  Abr.,  319.^ 

The  power  of  disposition  is  as  absolute  in  administrators  as  in 
executors ;  but  thej  must  all  concur,  and  their  power  extends  to 
all  the  testator's  goods,  chattels,  and  effects,  whether  real  or  personal, 
so  that  a  person  is  not  bound  to  see  to  the  application  of  his  pur- 
chase  money,  even  if  the  term  is  charged  with  particularized  debts, 
or  the  term  itself  is  specifically  bequeathed ;  because  all  the  testa- 
tor's personal  estate  is  subject,  in  the  first  instance,  to  the  payment 
of  his  debts,  and  therefore  his  personal  representatives  may  assign 
all  the  property  so  sold,  with  any  obligation  devolving  upon  the 
purchaser  to  see  to  the  application  of  the  purchase  iponey.  (See 
also  237.) 

313.  Becitals  are  not  essential  where  the  purchaser  is  to  have  the 
title-deeds ;  but,  when  they  arc  not  to  be  delivered  to  the  purchaser, 
or  when  such  as  are  delivered  over  do  not  sufficiently  disclose  the 
whole  facts  and  circumstances  of  the  title,  those  facts  and  circum- 
stances should  be  set  out  in  the  conveyance. 

314.  In  a  conveyance  by  appointment^  the  instrument  creating  the 
power  should  be  recited,  and  so  whenever  the  operation  of  the  pur- 
chase-deed  is  derived  from  any  other  instrument.  The  power,  how- 
ever, need  not  always  be  recited  in  the  part  of  the  deed  where  re- 
citals are  usually  inserted ;  but,  where  brevity  is  desimble,  it  may 
be  recited  in  the  testatum  clause :  e.  ^., 

"  The  said  A.  B.,  in  consideration,  &c.,  in  exercise  of  a  power 
'*  limited  to  him  by  a  certain  indenture,  dated,  &c,  {netting  out  tlie 
*^  names  of  the  parties,)  doth  by  this  present  deed  appoint,  &c" 

It  is  unnecessary  to  recite  more  than  will  show  that  the  in- 
tended exercise  of  the  power  is  warranted  by  it;  and  therefore  the 
uses,  in  default  of  appointment,  need  not  be  named.  It  will  suffice 
to  say: 

"  And,  in  default  of  such  appointment  to  certain  uses,  [or  upon 
"  certain  trusts,  as  the  case  may  beA  as  in  the  now  reciting  indenture, 
"  [will,  or  other  instrument,]  are  limited  and  declared." 

315.  If  the  power  of  appointment  is  limited  to  two  or  more  per- 
sons, and  extended  to  the  survivors  or  survivor  of  them,  and  if  one 
dies  before  the  exercise  or  exhaustion  of  the  power,  and  the  surviv- 
ors or  survivor  desire  to  exercise  it,  not  only  the  creation  of  the 
power  should  be  recited,  but  also  the  death  of  the  deceased  donee, 
by  which  the  power  became  vested  in  the  survivors  or  survivor,  and 
that  no  joint  appointment  was  ever  made,  or  so  made  as  to  conclude 
a  further  exercise  of  the  power. 

316.  Jf  vendor  is  seized  in  fee,  that  fact  may  be  recited,  or  recitals 
omitted  altogether ;  but,  whenever  there  are  outstanding  legal  es- 
tates, or  the  property  is  subject  to  a  mortgage  or  other  incumbrance, 
the  recital  should  show  how  such  estates  or  incumbrances  were  cre- 
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ated,  and  the  relation  in  which  the  conveying  parties  stand  to  each 
other  respecting  them. 

317.  If  trustees  convey  and  have  power  to  t/ive  receipts^  such 
power  should  be  recited,  but  not  the  trusts  of  the  purchase 
money,;  but,  where  trustees  have  no  such  power,  and  the  pur- 
chasers are,  from  the  nature  of  the  trusts,  bound  to  see  to  the  appli- 
cation of  the  purchase  money,  such  trusts  should  be  recited,  and  the 
parties  beneficially  interested  in  the  purchase  money  should  be  made 
parties  to  the  conveyance^  in  order  to  release  their  claims  upon  the 
property ;  and  in  all  cases  it  will  be  proper  to  recite  so  much  of  the 
instrument  creating  the  trust  as  will  disclose  an  effectual  authority 
in  the  trustees  to  convey  to  the  purchaser. 

318.  If  consent  is  necessary,  by  particular  persons  or  in  a  partic- 
ular manner,  such  consent  and  that  it  has  been  given  in  the  manner 
prescribed  should  be  recited. 

319.  The  order  of  the  recitals  is  usually  according  to  the  dates  of 
the  documents ;  but,  where  distinct  transactions  are  to  be  stated,  it 
is  better  to  recite  the  whole  of  one  before  beginning  to  recite 
another. 

320.  How  to  recite  deeds. — If  the  party  has  the  original  deeds, 
and  can  depend  upon  the  recitals  of  them,  it  is  better  to  recite  them 
as  such ;  but,  if  he  neither  has  the  originals  nor  can  depend  upon 
the  recitals,  they  should  be  recited  as  recited  deeds.  Note  also  that 
there  is  a  difference  between  the  recital  of  an  instrument  and  the 
recital  of  its  effect.  In  the  first  case  the  words  of  the  instrument 
should  be  strictly  quoted,  in  the  last  they  may  be  varied. 

321.  The  effect  created  by  the  xoords  employed  is  sometimes  prefer- 
able in  a  recital  to  the  words  themselves,  as  in  a  will  where  strict 
technical  words  have  not  been  used  to  create  the  estate ;  e.  ^.,  if 
testator  devises  lands  to  A.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  in  words  sufficient  to  create  those  estates,  though 
not  in  technical  language,  it  is  better  to  state  the  effect  than  the 
vjords  of  the  devise ;  for,  if  the  effect  of  their  supposed  construc- 
tion is  recited,  all  parties  who  execute  the  deed  will  be  thereby 
estopped  from  denying  that  the  estate  was  devised  as  set  forth  in  the 
recital ;  whereas,  if  the  exact  words  were  recited,  the  parties  would 
be  equally  estopped  from  denying  their  legal  import  and  operation. 

322.  Recitals  only  estop  parties  to  the  deed,  and  those  who  claim 
under  them ;  but,  if  supported  by  long  and  uninterrupted  possession, 
and  if  they  relate  to  facts  within  the  knowledge  of  the  parties,  and 
especially  if  time  and  place  are  mentioned,  recitals  may  often  be 
depended  upon ;  but  no  general  rule  can  be  laid  down. 

323.  Identification  of  parcels  is  sometimes  effected  by  inserting 
the  recitals  of  former  deeds,  which  also  show  the  course  througn 
which  they  have  been  transmitted ;  and  this  sometimes  discloses 
facts  which  do  not  otherwise  appear — such  as  descent  from  ancestor 
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to  heir.     A  short  form  of  recital,  after  the  description  of  the  par^ 
eels,  will,  however,  effectually  do  this;  as, 

'*  All  which  said  hereditaments  and  premises  were  formerly  the 
'*  estate  and  inheritance  of  A.  B.,  who  died  intestate,  and  thereupon 
*^  descended  from  him  to  K.  B.,  his  nephew  and  heir  at  law,  who 
"  devised  the  same  to  C.  D.,  &c.,  &c." 

"  All  which  said  hereditaments,  Ac,  were  formerly  the  inherit- 
"  ance  of  A.  B.,  to  whom  the  said  premises  were  conveyed  by  iu- 
*'  denture,  dated  the  day  of  ,  one  thousand 

**  ,  and  made  between  (parties)  and  the  said  A.  B.,  by  inden- 

"  tnre  dated  the  day  of  ,  one  thousand  , 

"  and  made  between  (parties)  conveyed  the  same  Ac,  Ac." 

324.  Recital  of  date  is  usually  in  the  words  *^on  or  about^^  such 
a  date ;  but  such  precaution  is  unnecessary.  And  so  it  is  said  that 
the  recited  instrument  is  "  expressed  to  be  made  "  between  the  several 
parties ;  which  expressions  are  proper  when  the  object  is  to  provide 
against  the  possible  event  that  all  the  parties  did  not  in  fact  exe- 
cute the  deed — as  where  a  dower  trustee  was  made  a  party,  but 
never  called  upon  to  execute  the  deed ;  and  so  when  any  of  the 
parties  named  in  the  deed  refused  to  execute  it — as  where  a  trustee 
disclaims  a  trust  estate  intended  to  be  vested  in  him.  In  this  case 
the  deed  of  disclaimer  reciting  the  trust  should  state  it  as  a  deed 
expressed  to  have  been  made  between  the  intended  grantors  and  the 
trustee  who  refuses  to  accept  the  estate. 

325.  In  assignments  of  leasehold  property,  held  for  a  tenn  of  years, 
it  is  usual  to  recite  the  deed  creating  the  term ;  but,  where  there 
have  been  several  assignments,  it  is  also  usual  to  omit  the  mesne 
assignments  and  recite  only  the  last  assignment  to  the  assignors  in 
the  deed. 

326.  Unusual  or  burdensome  covenants  should  always  be  recited 
as  not  to  assign  without  license  ;  not  to  carry  on  certain  trades  on 
the  premises,  Ac. 

327.  Testatum  and  granting  clause  contain  a  statement  of  the 
consideration  of  the  conveyance,  and  the  operative  words  which 
convey  the  property  to  the  purchaser. 

By  the  common  law  no  consideration  was  necessary  to  the  valid- 
ity of  any  conveyance,  except  it  were  a  deed  of  bargain  and  sale ; 
still,  whenever  a  pecuniary  consideration  was  paid,  it  was  advisable  to 
set  it  out  in  the  deed,  not  to  shew  that  it  had  been  paid,  but  to  re- 
but the  presumption  of  a  resulting  use  or  trust  as  well  as  to  disclose 
that  it  was  not  a  mere  voluntary  conveyance,  which,  as  against 
creditors  and  subsequent  purchasers,  would  be  a  totally  void 
instrument 

328.  Statement  that  consideration  is  paid  when  in  the  body  of 
the  deed  is  conclusive  at  law,  because  a  party  executing  a  deed  is 
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estopped  from  denying  the  truth  of  the  facts  therein  set  forth  ;  but 
the  receipt  indorsed  has  not  this  operation,  because  it  is  not  under 
seal ;  but,  in  equity,  neither  the  acknowledgment  in  the  body  of  the 
deed  nor  the  indorsed  receipt  will  prevent  a  vendor  from  showing 
that  the  purchase  money  has  not  in  reality  been  paid. 

329.  In  disentailing  assurances  merely  to  bar  an  entail,  and  where 
no  consideration  is  paid,  it  is  not  usual  to  mention  even  a  nominal 
consideration ;  and  this  is  proper  whenever  it  is  intended  to  resettle 
the  property  under  the  statute  of  uses,  to  prevent  a  question  as 
to  whether  the  deed  operates  as  a  bargain  and  sale.  The  proper 
way  is  to  say  merely  that  the  assurance  is  for  the  purpose  of  bar- 
ring the  entail. 

330.  Payment  of  the  consideration  should  be  expressed  more  fully 
when  there  is  actual  payment  than  where  the  payment  is  nominal. 
Thus,  where  the  vendor  receives  the  purchase  money,  and  his 
trustee  receives  nothing,  the  testatum  clause  should  say : — 

"  That,  in  consideration  of  the  sum  of  {purchase  money,)  to  the  said 
"(vendor)  paid  by  the  said  ( purchaser y)  on  the  execution  hereof, 
"the  receipt  of  which  the  said  (veTidor)  hereby  acknowledges,  and 
"therefrom  doth  release  and  forever  discharge  the  said  (purchaser,) 
"his  heirs,  executors,  administrators,  and  assigns;  and  also,  in  con- 
"  sideration  of  the  sum  of  five  shillings  to  the  said  (trustee,)  at  the 
"  time  aforesaid,  paid  by  the  said  (purchaser,)  the  receipt  of  which 
"  is  hereby  acknowledged,  &c.,  &c. 

331.  Operative  Words,  (jfor  general  remarks  on,  see  Index.) — 
Grant,  bargain,  sell,  alien,  release,  ratify,  and  confirm  were  the  op- 
erative words  in  a  conveyance  by  lease  and  release ;  but,  since  cor- 
poreal hereditaments  now  lie  in  grant,  as  well  as  livery,  the  word 
"grant'*'*  is  strictly  proper  in  every  conveyance  of  real  property, 
whether  corporeal  or  incorporeal,  without  the  addition  of  any  other 
operative  words,  and  is  an  essential  term  which  ought  to  be  inserted, 
as  well  in  conveyances  by  trustees  and  others,  who  take  dry  legal  es- 
tates, as  by  vendors  who  take  a  beneficial  interest  in  the  property. 

Bargain  and  sell  may  safely  and  properly  be  omitted  in  any  in- 
strument to  which  those  terms  are,  strictly  speaking,  inapplicable. 

Alien  has,  in  modern  practice,  given  way  to  the  better  word 
"convey,^'*  which  seems  peculiarly  applicable  to  conveyances  by 
trustees  who  are  seized  of  dry  legal  estates,  but  take  no  beneficial 
interest  in  the  property. 

Release  should  always  be  inserted  in  assurances,  by  way  of  re- 
lease. 

Ratify  and  confirm  are  synonymous,  and  the  latter  alone  is  suflR- 
cient  The  object  of  it  is  to  give  effect  to  a  conveyance  which 
would  not  operate  as  a  release  for  want  of  pritnty  between  the  re- 
leasor and  releasee ;  but,  where  it  is  intended  to  operate  as  an  en- 
largement of  a  preceding  estate,  the  same  privity  is  necessary  to 
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give  effect  to  a  confirmation  as  to  a  release.  The  word  "  confirm  "  may 
also  be  employed  to  ratify  the  acts  of  other  conveying  parties,  or  as  an 
estoppel  against  parties  whose  estate  in  the  property  is  now  vested  in 
the  other  granting  parties,  and  where  the  mortgagor  concurs  in  a  con- 
veyance by  the  mortgagee.  It  will  also  make  a  voidahle  estate  good^ 
but  will  have  no  operation  upon  an  estate  which  is  actually  void. 

332.  The  nature  of  the  interest  or  claim  to  be  conveyed  or  released 
must  therefore  be  considered  in  the  choice  of  operative  words. 

If  rights  or  claims  are  to  be  relinquished^  the  proper  words  are 
^*  remise,  release,  and  quit  claims'*  but  any  one  of  them  will  have  pre- 
cisely the  same  force  and  operation ;  where  a  lesser  estate,  as  a  lease 
or  term  of  years,  is  to  be  surrendered,  the  proper  words  are  "  sur- 
render and  yield  up,^^  but  the  term  ^^ assign'*^  would  produce  exactly 
the  same  effect  and  merge  the  term  in  the  immediate  reversion,  and 
hence  it  is  usual,  when  a  term  is  intended  to  be  so  merged,  to  add 
the  word  **cusign^^  to  the  other  operative  words. 

333.  Where  the  conveyance  ts  by  appointment,  the  words  are  "c/i- 
recl^  limit,  and  appoint,^^  or  simply  "  appoint J^ 

The  words  appoint  and  release  are  sometimes  joined  together;  but 
this  is  irregular,  and  sometimes  materially  wrong. 

If  brevity  is  desired,  this  form  will  suffice : — 

'*  In  exercise  of  the  power  limited  to  him  by  the  said  herein  be- 
"fore  recited  indenture.  Doth  by  this  present  deed  irrevocably  ap- 
"  point  that  the  hereditaments  and  premises  herein  after  described 
''  shall,  from  henceforth,  be  to  the  uses  herein  after  declared;  and,  by 
''way  of  further  assurance,  Doth^  by  these  presents,  grant,  rer* 
'Mease,  and  confirm  unto  the  said  I  purchaser,)  and  his  heirs, 
""All,  &C." 

But  the  usual  practice  is  to  have  ^100  testatum  clauses,  of  which 
the  first  sets  out  the  consideration,  and  that  the  vendor  in  exercise 
of  the  power  appoints  that  the  property  shall  henceforth  be  to  the 
uses  therein  after  declared. 

The  second  states  that,  for  the  consideration  aforesaid,  the  vendor 
grants,  releases,  and  confirms,  <fec. 

334.  In  disentailing  assurances  the  proper  operative  words  are 
"grant  and  release,"  or  "grant,  release,  and  convey,"  but  not  "bar- 
gain and  sell." 

335.  When  there  are  several  conveying  parties,  it  is  usual  to  say 
that  they  convey  "  according  to  their  respective  estates  and  inter- 
ests ; "  e.  g,,  if  the  heir  and  executors  of  a  deceased  mortgagee  con- 
vey to  a  purchaser  under  a  power  of  sale  contained  in  the  moil- 
gage,  the  deed  should  say  that,  in  consideration  of  {the  purchase 
money,)  paid  to  the  executors,  and  of  a  nominal  pecuniary  considera- 
tion paid  to  the  heir,  the  heir,  in  respect  only  of  his  legal  estate  as 
heir  at  law  of  the  mortgagee,  doth  ^^  grant,  release,  and  convey, ^^  and 
the  executors  do  ^^  remise,  release,  and  quit  claim  ;^^  and,   if  the 
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Qwner  of  the  equity  of  redemption  concurs,  he  should  ^^  grants 
release^  ratify,  and  confirmy 

336.  Where  mortgagee  and  mortgagor  concur ^  the  way  in  which 
the  purchase  money  is  apportioned  should  be  correctly  set  out,  and 
it  should  be  stated  that  payment  by  the  purchaser  to  the  mort- 
gagee is  made  by  the  mortgagor's  direction. 

337.  Trustees  usually  quali^  their  conveyances  by  such  words  as 
"  (M  such  trustees  as  aforesaid^  or  "  according  to  their  estates  and  in- 
terests as  such  trustees,"  <Sl:c. ;  but  this  is  not  necessary  when  their 
character  appears  on  the  face  of  the  conveyance,  and  they  merely 
covenant  that  they  have  done  no  act  to  incumber  the  property. 

338.  The  past  tense  is  improper  except  in  2l  feoffment,  which  ope- 
rates from  the  time  of  possession  by  livery  of  seizin,  and  of  which 
act  the  deed  is  an  evidence.  '*  Hath  granted  and  infeoffed^"^  and  by 
the  then  presents  "  Doth  confirm^'*  &c.,  is  proper  and  true ;  but, 
where  nothing  has  passed  until  the  execution  of  the  deed,  the  past 
tense  should  be  omitted. 

339.  The  granting  clause  should  convey  the  property  direct  to 
the  purchaser ;  but,  where  any  parties  take  by  way  of  use  or  trust, 
the  grant  should  be  made  to  the  releasee  to  uses. 

It  has  long  been  the  universal  practice,  in  conveying  estates  in  fee- 
simplo  to  a  party  direct,  or  to  a  releasee  to  uses,  to  annex  words  of 
limitation  to  the  grants  ;  but  this  is  not  essential  where  there  is  an 
habendum,  because,  in  point  of  law,  it  is  the  office  of  the  premises 
to  name  the  grantee  and  describe  the  parcels,  and  of  the  habendum 
to  limit  the  uses  or  estates  which  are  to  be  taken  under  the  deed. 

340.  WJien  the  purchaser  himself  is  a  granting  party,  who  has  a 
partial  interest  in  the  property,  and  buys  the  remainder — as  when  a 
mortgagee  buys  the  equity  of  redemption — if  the  property  is  to  be 
limited  to  uses,  both  mortgagor  and  mortgagee  must  concur  in  con- 
veying the  mortgaged  premises  to  a  trustee  to  uses,  and  such  uses 
should  be  limited  to  arise  out  of  his  seizin. 

So,  if  one  joint  tenant  buys  the  share  of  his  co-tenant,  and  the 
conveyance  is  to  be  merely  in  fee,  a  simple  release  without  any  ha- 
bendum is  sufficient ;  and  this  is  the  correct  mode  also  in  the  sur- 
render of  estates  for  years,  or  other  limited  estates,  which  are  intend- 
ed to  merge  in  the  reversion;  but,  if  it  is  designed  to  prevent 
dower  from  attaching,  by  the  severance  of  a  joint  tenancy,  then 
both  the  joint  tenants  must  concur  in  the  conveyance  of  the  whole 
property  to  a  trustee,  to  hold  to  him  and  his  heirs,  to  the  uses  to 
be  limited  to  bar  the  right  of  dower. 

341.  Jn  disentailing  assurances,  a  conveyance  may  bo  made  with 
the  protector's  consent,  without  such  protector  parting  with  his  in- 
terest. Thus,  where  he  who  takes  the  preceding  life-estate  is  the 
protector  of  the  settlement,,  and  is  willing  to  concur  in  the  convey- 
ance by  the  next  immediate  tenant  in  tiul,  but  wishes  to  retain  his 
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own  life-interest,  the  testatum  clause  should  say  that  the  tenant  in 
t^il,  with  the  consent  of  the  protector,  "  as  such  protector  as  afore- 
said,'' grants,  &c. ;  but  the  protector  himself  should  neither  grant, 
release,  convey,  nor  confirm,  but  his  name  should  be  inserted 
as  to  the  first  part  of  the  conveyapce  which  should  be  said  to  be 
made  with  his  consent,  and  then  his  hand  and  seal,  being  afSxed  to 
the  deed,  will  be  conclusive  evidence  of  his  consent,  which  is  all 
that  is  essential  so  far  as  the  protector  is  concerned. 

342.  The  parcels  should  be  very  clearly  described,  both  as  to  what 
are  intended  to  be  conveyed  and  what  [if  any]  are  intended  to  be  re- 
served. Equity  will  indeed  rectify  an  error  of  omission,  or  decree  a  re- 
conveyance where  more  has  been  inserted  than  was  contracted  for ; 
but  this  is  an  equity  which  only  attaches  between  vendor  and  pur- 
chaser, and  their  representatives,  and  does  not  extend  to  remainder- 
men or  to  issue  in  tail. 

The  description  should  correspond  with  that  in  former  deeds  so 
far  as  to  show  the  identity  of  the  lands  throughout  the  title,  unless 
the  property  has  been  divided  into  parcels. 

343.  Distinct  parcels  under  different  titles  conveyed  in  the  same 
deed  may  be  described  in  the  order  in  which  they  occur  in  the  recitals : 
e.  ^.,  Ist.  "  All,  &c.,"  and  then,  after  describing  the  parcels,  may  be 
added  **  all  which  said  hereditaments  and  premises  are  comprised  in, 
and  described  by,  the  said  herein  before  recited  indenture,"  &c, ; 
2d.  "All,  &c.,"  referring  to  the  recital  relating  to  it;  and  so  on. 

But,  where  the  parcels  are  very  numerous,  it  is  better  to  insert  each 
class  in  a  distinct  schedule,  or  in  distinct  sections  of  a  genera] 
schedule,  and  then  the  grant  must  be  by  words  of  reference  to  the 
schedule :  e,  g,,  "All,  &c."  comprised  and  described  in  the  1st,  2d, 
3d,  or  4th  sections  of  the  schedule  hereto  annexed. 

344.  The  general  words  are  best  in  the  body  of  the  deed,  in  same 
form  as  if  the  parcels  had  been  there  fully  described,  instead  of  be- 
ing in  schedules ;  and  speaking  generally  the  single  word  "  appurte- 
iiances^^  will  comprehend  all  tnat  is  included  in  the  long  string  of 
words  usually  employed. 

345.  The  reversion  clause  is  now  most  usually  omitted. 

346.  The  all-estate  clause,  though  still  retained,  is  not  necessary, 
and  is,  in  fact,  not  applicable  to  some  assurances,  as  to  feoffments, 
and  to  assurances  which  are  to  pass  only  particular  estates ;  but  the 
habendum  will  control  it,  if  improperly  inserted,  by  expressing  the 
actual  interest  the  grantee  is  to  take. 

347.  The  all-deeds  clause  is  not  necessary  to  entitle  the  purchaser 
to  have  the  documents  of  title  delivered  to  him  when  the  con- 
tract is  completed,  since  they  pass  as  incidental  to  the  purchase, 
unless  the  vendor  retains  part  of  the  estate,  or  has  entered  into 
qualified  covenants  for  their  production  to  a  third  person.  Except 
in  such  cases,  trover  will  lie  for  their  recovery. 
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348.  Exceptions  must  be  of  such  things  as  a  party  may  lawfully 
retain,  and  must  be  part  of  a  thing  previously  granted,  and  not 
some  other  thing ;  nor  an  inseparable  incident  thereof.  It  must  be 
part  of  an  entire  thing;  and,  therefore,  if  one  grant  Blackacrc  and 
Whiteacre,  except  Whiteacre,  this  would  be  to  except  the  whole  of 
a  particular  thing,  and  would  fail. 

349.  The  habendum  is  not  essential  to  any  deed,  and  in  some  it 
ought  to  be  omitted,  as  in  a  deed  of  appointment^  in  execution  of  a 
power,  and  in  deeds  operating  by  way  of  extinguishment^  and  not 
of  enlargement. 

When  the  habendum  is  repugnant  to  the  granting  clause,  the  lat- 
ter will  prevail,  but  if  the  limitations  may  stand  together,  so  that 
both  may  operate,  they  will  not  be  considered  as  repugnant ;  e .  g,, 
if  a  man  grant  to  A.  B.,  and  his  heirs,  habendum  to  him,  and  the 
heirs  of  his  body,  the  grantee  will  take  an  estate  tail  with  a  fee 
simple  expectant  thereon ;  and,  as  all  grants  are  taken  most  strongly 
against  the  grantor^  if  he  limit  no  estate  in  the  granting  clause,  and 
an  estate  is  limited  in  the  habendum^  the  latter  will  stand  good.  So, 
if  a  small  estate  be  given  in  the  granting  part  and  a  larger  in  the 
habendum,  the  habendum  will  prevail,  but  not  vice  versa. 

350.  Uses  should  always  be  declared^  even  where  the  conveyance 
is  direct  to  the  purchaser,  although  this  is  not  absolutely  necessary 
in  order  to  vest  the  use  in  him  where  he  pays  any  consideration  for 
the  property. 

If  the  purchaser  is  to  take  simply  in  fee,  the  limitation  should  be 
to  him,  and  his  heirs,  to  the  use  of  him,  his  heirs,  and  assigns ;  but, 
when  any  uses  are  to  arise  out  of  the  seizin  of  the  grantee,  then 
that  part  of  the  clause  which  limits  the  use  to  him  must  be  left 
out,  otherwise  the  legal  use  will  vest  in  him,  and  the  other  uses  to 
arise  out  of  his  seizin  will  be  mere  equitable  estates. 

351.  When  there  are  uses  to  bar  dower,  the  lands  are  limited  to 
such  uses  as  the  purchaser  shall  appoint;  and,  in  default  of  appoint- 
ment to  the  use  of  the  purchaser  for  life,  with  a  limitation  to  a 
dower  trustee,  during  the  life  of  and  in  trust  for  the  purchaser, 
with  the  ultimate  limitation  to  the  purchaser  in  fee. 

352.  Covenants, — Vendor  can  only  be  required  to  enter  into 
qualified  covenants :  viz., 

(1.)  That,  notwithstanding  any  act  done  by  him,  he  is  seized  in 
fee; 

(2.)  That  he  has  good  right  to  convey ; 

(3.^  For  quiet  enjoyment  by  the  purchaser; 

(4.)  For  freedom  from  incumbrances  created  by  vendor,  or  per- 
sons claiming  through  or  under  him ; 

(5.)  For  further  assurance.  But,  where  the  vendor  takes  by  descent, 
or  through  a  will,  the  purchaser  is  entitled  to  have  these  covenants 
extended  to  the  acts  of  the  vendor's  ancestors  or  testators;  and, 
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vhere  the  conveyance  is  under  a  power,  there  should  be  a  covenant 
that  the  power  is  good,  valid,  and  subsisting. 

The  first  covenant  above  named  is  most  usually  omitted,  being  in 
fact  implied  in  the  second. 

The  covenant  for  further  assurance  runs  with  the  land  like  the 
covenants  for  title ;  but  semhle  it  does  not  entitle  the  purchaser  to 
call  for  the  production  of  title-deeds,  but  only  to  a  further  assur- 
ance by  way  of  conveyance^  (ffallett  v.  Afiddleton,  1  Russ.,  243,)  and 
to  the  production  of  the  title-deeds,  if  the  vendor  retains  them. 
Where  a  husband  cannot  defeat  the  claim  of  his  wife  without  her 
concurrence,  a  covenant  is  often  inserted  that  she  shall  duly  ac- 
knowledge the  deed.     The  husband  alone  covenants. 

Parties  having  no  beneficial  interest  can  only  be  required  to  cov- 
enant that  they  have  done  no  act  to  incumber;  but  all  parties  hav- 
ing a  beneficial  interest  may  be  required  to  give  the  usual  qualified 
covenants. 

363.  Mortgagor  selling  equity  of  redemption  is  entitled  to  a  cove- 
nant of  indemnity  from  the  purchaser  against  the  mortgage-debt. 

354.  Covenants  which  run  with  the  land  should  be  made  in  con- 
formity with  the  habendum  ;  so  that,  if  the  limitation  is  to  J.  8.,  and 
his  heirs,  to  the  use  of  A.  B.,  his  heirs  and  assigns,  J.  S.  will  be 
the  covenantee,  though  his  seizin  is  divested  the  moment  it  takes 
place. 

Execution  and  Attestation. 

355.  Signing  is  not  essential  to  a  deed,  but  sealing  is  essential, 
It  is  immaterial  what  kind  of  seal  is  employed,  so  that  it  will  ad- 
mit of  an  impression. 

356.  Delivery  is  essential  to  a  deed ;  and  the  usual  form  is,  "  I  de- 
liver this  as  my  act  and  deed."  Where  it  is  conditional^  the  deed  is 
an  escrow  until  the  condition  is  performed. 

357.  Execution  by  attorney  should  be :  "  A.  B.,  by  C.  D.,  his  at- 
torney," and  delivery  should  be  as  the  act  and  deed  of  A.  B, 

358.  The  indorsement  of  a  deed  has  no  actual  operation  upon  it. 

359.  Married  women,  who  are  conveying  parties,  must  execute 
the  deed,  and  also  acknowledge  the  same,  and  a  certificate  thereof, 
under  2  Vic,  c.  6,  must  be  indorsed  on  the  deed.  (See  the  stat- 
ute.) 

The  costs  of  this  acknowledgment  are  paid  by  the  married 
vendor. 

360.  The  largest  purchaser,  where  there  are  several,  is  entitled 
to  the  title-deeds ;  but  the  others  can  demand  a  covenant  for  the- 
production  of  such  as  relate  to  their  purchase,  and  also  to  have 
attested  or  other  copies,  extracts,  or  abstracts,  at  their  own  expense. 

361.  Purchaser  may  apply  purchase  money  to  pay  off  incum- 
brances, but  he  cannot  retain  any  as  an  indemnity  against  a  eontin- 
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gent  charge  for  which  he  has  agreed  to  accept  the  vendor's 
covenant. 

Assignment  (/Leaseholds. 

362.  AssignmentSy  not  being  an  interest  which  might  have  been 
created  without  writing,  are  made  void  at  law,  under  the  English 
statute,  8  and  9  Vic,  c.  106,  unless  made  hydeed,  and  a  similar  en- 
actment is  contained  in  the  Canadian  statute,  14  and  15  Vic,  c.  7, 
§  4;  but  equity  will,  notwithstanding,  support  a  mere  note  in 
writing,  if  duly  signed. 

363.  Mesne  assignments^  except  the  last,  to  the  party  who  b  to 
pass  the  legal  estate  in  the  premises,  are  not  usually  recited. 

Where  brevity  is  desired,  this  form,  at  the  end  of  the  granting 
clause,  may  suffice : — 

"  All  which  said  premises  were  by  indenture  dated  the  day 

"  of  ,  made  between  {lessor,)  of  the  one  part,  and  (lessee,)  of 

'Hhe  other  part,  demised  by  the  said  (lessor)  to  the  (lessee,)  from 
"  thenceforth  for  an  absolute  term  of  ninety-nine  years ;  and  the 
'^  same  premises,  by  virtue  of  divers  mesne  assignments,  and  ulti- 
"  mately  by  an  indenture,  dated  the  day  of  ,  made 

"between  A.  B.,  of  the  one  part.,  and  the  (present  assignor^  of  the 
"  other  part,  became  vested  in  the  (present  assignor)  for  all  the  un- 
"  expired  residue  of  the  said  term." 

364.  Burdensome  covenants  in  the  lease  should  be  recited ;  and  so, 
if  the  legal  estate  is  outstanding  in  any  way,  the  mortgage  or  other 
deed  should  be  recited. 

365.  If  license  to  assign  be  necessary,  the  lessor  should  be  made 
a  party ;  and  so,  if  the  lease  has  a  covenant  for  renewal,  that  should 
be  recited,  and  the  terms  of  it. 

366.  The  operative  word  '* assign'*  is  the  strongest  and  most  apt, 
but  "transfer"  or  "set  over"  will  have  the  same  effect.  "Bargain 
and  sell"  are  not  applicable,  except  in  an  original  demise,  where  it 
is  intended  to  transfer  the  actual  possession  under  the  statute  of 
uses,  which  does  not  apply  to  the  assignment  of  a  term. 

367.  The  all-estate  clause  is  proper  where  the  assignor  really  in- 
tends to  assign  all  his  estate  and  interest,  and  therefore  that  clause 
is  not  proper  in  an  underlease. 

368.  The  all-deeds  clause  is  also  usual. 

369.  The  usual  covenants  for  both  vendor  and  purchaser  will 
be  found  in  the  forms  which  follow.  Whenever  the  vendor  is 
the  original  lessee,  he  is  entitled  to  a  covenant  of  indemnity 
against  the  rents  and  covenants  contained  in  the  lease,  and  this  is 
very  important,  for  otherwise  he  is  liable  for  them,  during  the 
the  whole  term,  eifen  though  the  lessor  accept  the  assignee  as  his  ten- 
ant ;  but  it  is  not  necessary  to  an  assignee  vendor,  because  he  is  only 
liable  for  breach  of  covenant  while  he  is  in  possession. 
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370.  Recitals  are  not  generally  necessary  in  disentailing  deeds, 
nor  need  any  consideration  be  expressed. 

371.  Where  t/ie  protector  conseniSy  in  a  distinct  deed,  a  recital  is 
necessary ;  and,  when  such  consent  is  in  the  disentailing  deed,  it 
should  be  shown  in  what  manner  the  protector  was  constituted. 

372.  Where  the  bar  is  without  consent  of  the  protector. — See  form 
creating  a  base  fee. 

373.  Where  the  Ixue  fee  is  created  in  a  conveyance  to  a  purchaser, 
the  property  is  conveyed  directly  to  the  purchaser. 

374.  Hight  of  dower  attaches  on  estates  tail  in  possession,  and 
therefore  the  wife's  concurrence  is  necessary. 

375.  Jf  entail  is  barred  by  tenant  for  life  and  remainderman, — 
See  the  form. 

Remedies  at  Law. 

376.  If  either  party  fails  or  refuses  to  perform  the  contract,  the 
other  has  a  remedy : — 


!1.)  By  action  at  law  for  damages; 
2.)- 


By  suit  in  equity  for  specific  performance.  And,  by  the  com- 
mon law  procedure  act,  the  superior  courts  of  law  may,  except  in 
replevin  or  ejectment,  issue  a  peremptory  mandamus,  commanding 
defendant  to  fulfill  the  contract,  whether  as  to  personal  or  real  prop- 
erty ;  and  an  injunction  may  also  be  obtained  to  prevent  repetition 
or  continuance  of  breach. 

377.  ^  vendor  may  maintain  an  action  for  use  and  occupation, 
if  the  purchaser  was  let  into  possession,  but  only  from  the  time 
when  the  contract  went  off  without  default  of  vendor ;  and,  if  he  is 
prevented  from  selling  the  property  by  his  title  being  slandered,  he 
has  an  action  on  the  case  for  consequential  damages,  and  his  right 
of  action  will  not  be  taken  away  by  an  agreement  that  the  pur- 
chaser shall  forfeit  his  deposit  as  liquidated  damages.  {Iceley  v. 
Grew,  6  Nev.  and  Man.,  467.J 

378.  Ejectment  cannot  be  brought  against  a  purchaser  let  into 
possession  by  vendor  without  previous  notice. 

379.  Purchaser' H  remedies  arc  an  action  on  the  contract:  for 
money  had  and  received  to  recover  the  deposit ;  assumpsit  on  debt, 
where  the  parties  are  bound  in  liquidated  damages;  on  moneys  by 
way  of  penalty  for  default ;  and  on  covenant,  where  the  agreement 
is  under  seal. 

380.  Satisfaction  accepted  by  plaintifl',  or  damages  recovered  in 
another  action,  arc  good  defenses,  and  so  also  is  the  statute  of 
limitations. 

381.  7%it  purchaser  was  not  ready  with  his  money  is  no  defense, 
if  vendor  is  unable  to  make  a  good  title  on  the  day  fixed. 
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382.  Contract  for  a  good  title  means  good  both  at  law  and  in 
equity. 

383.  Matter  of  title  and  matter  of  conveyance  are  hot  distin- 
gaished  in  courts  of  law,  but  default  in  either  is  a  breach  of  cove- 
nant to  deduce  a  good  title  in  fee. 

384.  If  purchaser  die  when  a  cause  of  action  has  arisen,  his  per- 
sonal representatives,  and  not  the  heir,  must  maintain  it 

385.  A  written  contract  is  not  necessary  to  support  an  action  for 
money  had  and  received,  where  a  deposit  has  been  paid ;  and  such 
jiction  should  be  brought  against  the  auctioneer,  not  against  the 
vendor,  because  the  auctioneer  is  agent  for  both  parties. 

386.  Tender  of  a  conveyance  is  not  necessary  where  vendor  is  un- 
able to  complete  the  contract.     {Seward  v.  Willcook^  6  East.,  198.) 

387.  Courts  of  equity  are  not  deprived  of  concurrent  jurisdic- 
tion by  the  common  law  procedure  act,  and  they  are  preferable  in 
cases  where  the  validity  of  the  title  of  real  property  is  likely  to 
(iome  into  question ;  because,  if  that  is  the  only  matter  in  dispute, 
the  cause  need  not  be  brought  to  a  hearing,  but  the  court,  on  mo- 
tion, will  direct  an  inquiry  thereon,  even  before  defendant  has  filed 
his  answer. 

388.  The  parties  may  also,  by  consent,  instead  of  filing  a  bill  for 
specific  performance,  state  a  special  case  for  the  opinion  of  the 
court,  and,  in  case  of  need,  the  court  will  grant  an  injunction  to  re- 
strain the  commission  of  waste  or  injury ;  but  the  court  has  no  ju- 
risdiction, upon  a  special  case,  to  decree  specific  performance,  nor  to 
make  binding  declarations  of  future  right. 

389.  A  written  contract  is  necessary  to  support  a  bill  for  specific 
performance,  and  it  must  be  certain,  just,  and  fair  in  all  its  partA, 
and  capable  of  being  completely  performed ;  but  there  are  three 
exceptions  to  this. 

1.^  Where  the  sale  is  under  a  decree. 

2,\  Where  the  agreement  is  confessed. 

3.)  Where  there  has  been  part  performance. 

390.  Where  the  condition  of  a  bond  is  the  only  evidence  of  a 
contract,  equity  will  support  it  as  an  agreement,  and  not  suflfer  the 
obligor  to  escape  from  specific  performance  by  paying  the  penalty. 

391.  Costs  in  equity  are  always  discretionary  with  the  court, 
though,  generally  speaking,  they  will  fall  on  the  losing  party ;  but 
a  vendor  has  been  refused  costs  where  the  purchaser's  objection  to 
the  title,  although  overruled,  was  held  to  have  been  fairly  taken. 
{Thorpe  V.  Freer ^  4  Mad.,  466.) 

Either  party,  resorting  to  a  court  of  law  where  equity  is  against 
him,  will  be  fixed  with  the  costs  of  the  action. 
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892.  CONVEYANCE  in  Fee  by  a  Vendor  seized  in  Fee,  his 

Wife  releasing  her  Doweb. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and  Prov- 

ince of  Canada,  ,  (veTidor,)  and  D.  B.,  his  wife,  of  the  one 

part,  and  C.  D.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  {^^urchaser^)  a  bachelor,  of  the 

other  part,  witnesseth : — 

That,  in  consideration  of  the  sum  of  one  thousand  dollars,  to  the 
said  A.  B.  this  day  paid  by  the  said  C.  D.,  for  the  purchase  of  the 
hereditaments  intended  to  be  hereby  granted,  [the  receipt  whereof 
the  said  A.  B.  doth  hereby  acknowledge,]  he,  the  said  A.  B.,  doth 
hereby  grant,  and  she,  the  said  D.  B.,  for  the  purpose  of  releasing  her 
right  of  dower  therein,  doth  hereby  release  unto  the  said  C.  D.,  his 
heirs  and  assigns,  all  and  binqular  (parcels,)  together  with  all 
ways,  lights,  sewers,  water-courses,  rights,  privileges,  easements,  ad- 
vantages, and  appurtenances,  whatsoever,  to  the  said  hereditaments, 
or  any  part  thereof  appertaining,  or  with  the  same  or  any  part 
thereof  held,  used,  or  enjoyed,  or  reputed  as  part  thereof,  or  appur- 
tenant thereto.  And  all  the  estate  and  interest  of  the  said  A.  B. 
and  D.  B.  in  the  said  premises,  to  hold  the  said  premises  unto  the 
said  C.  D.,  his  heirs  and  assigns,  to  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs  and  as- 
signs, that,  notwithstanding  any  thing  by  the  said  A.  B.,  or  any  of 
his  ancestors,  done,  or  knowingly  suffered,  they,  the  said  A.  B.  and 
D.  B.,  now  have  power  to  grant  and  release  all  and  singular  the 
said  premises  unto  and  to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,  free  from  incumbrances. 

And  that  the  said  A.  B.,  and  his  heirs,  and  every  other  person 
lawfully  or  equitably  claiming  through  or  in  trust  for  him,  or  any 
of  his  ancestors,  will,  at  all  times,  at  the  cost  of  the  said  C.  D.,  his 
heirs  or  assigns,  execute  and  do  all  such  assurances  and  acts,  for 
further  or  better  assuring  all  or  any  of  the  said  premises  to  the  use 
of  the  said  C.  D.,  his  heirs  and  assigns,  as  by  him  or  them  shall  be 
reasonably  required. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  mentioned. 

Sionbd,  sealed,  and  delivered,  )  A  B      rs  AL 1 

inpmenceof  |  j,"  g]     [g^^J 
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Received,  on  the  day  of  the  date  of  the  above  [or  within]  in- 
denture, the  sum  of  one  thousand  dollars,  being  the  full  amount 
of  the  consideration  therein  mentioned. 

Signed  in  presence  of  )  A  B 

Mem. — This  receipt-clause,  or  one  of  similar  purport,  should 
never  be  omitted  in  any  transfer  for  a  pecuniary  consideration ;  the 
receipt  in  the  body  of  the  indenture,  though  under  seal,  being 
looked  upon  rather  as  a  customary  form  than  as  conclusive  evi- 
dence of  payment  Therefore,  without  this  receipt  is  subscribed  or 
indorsed,  a  subsequent  purchaser  may  have  to  inquire  whether  a 
vendor^s  lien  on  the  land  ib  still  subsisting. 


393.  Another  Form. 

This  indenture,  (S:c.,  between  A.  B.,  &c,y  (husband,)  and  (chris- 
tian name,)  his  wife,  of  the  one  part,  and  C.  D.,  of,  d^c,  (purchser,) 
of  the  other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  $  ,  paid  to  the  said  A.  B.  by  the  said 

0. 1).,  the  said  A.  B.  grants,  and  the  said  0.  B.,  with  his  concur- 
rence hereby  testified,  and  in  order  to  extinguish  her  dower,  grants 
and  disposes  of  unto  the  said  C.  D.,  and  his  heirs,  the  hereditaments, 
consisting  of  and  being  all  and  singular,  &c.,  with  their  legal 
or  usual  appurtenances. 

(2.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that, 
notwithstanding  any  thing  by  the  said  A.  B.  and  C.  B.,  or  either 
of  them,  done  or  knowingly  suffered,  they,  or  one  of  them,  are,  or 
is,  entitled  to  execute  this  grant  of  the  premises  free  from  incum- 
brances; And  that  they,  and  every  person  claiming  under  or  in  trust 
for  them,  will,  at  the  cost  of  the  said  C.  D.,  his  heirs  and  assigns, 
do  all  acts  required  for  perfecting  such  grant 

In  witness,  &c.,  (as  m  n.  392.) 


394.  Conveyance  in  Fee  of  Freeholds,  mthout  Bar  of 

Dower. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  ,  (vendor,)  of  the  one  part,  and  C.  D.,  of  , 

(purchaser,)  of  the  other  part,  witnesseth  as  follows : — 

(1.)  The  said  A.  B.,  in  consideration  of  $  ,  paid  to  him  by  the 
said  C.  D.,  grants  unto  the  said  C.  D.,  and  his  heirs,  all  and  singular, 
(here  describe  the  property,)  with  their  legal  or  usual  appurtenances. 
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(2.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that, 
notwithstanding  any  thing  by  the  said  A.  B.  done,  or  knowingly 
suffered,  he  is  entitled  to  execute  this  grant  of  the  premises,  free 
from  incumbrances;  And  that  he,  and  every  person  claiming  under 
or  in  trust  for  him,  will,  at  the  cost  of  the  said  C.  D.,  his  heirs  and 
a«ignft^  do  all  acts  required  for  perfecting  such  grant. 

In  witness,  &c,  (a«  in  n.  392.) 


395.  Conveyance  q/"  Freeholds. 

Where  the  Premises  are  Beseribed  in  a  Schedule. 

This  indsnturs,  made  the  day  of  ,185  ,  between 

A*  B.,  of  ,  in  the  county  of  ,  and  Province  of  Canada, 

£sqr.,  of  the  one  part,  and  C.  D.,  of  ,  in  the  county  of  , 

and  province  aforesidd,  Esqr.,  of  the  other  part,  witnesseth  as  fol- 
lows : — 

(1.)  The  s^d  A.  B.,  in  consideration  of  $  ,  paid  to  him  by  the 

said  C.  D.,  grants  unto  the  said  C.  D.,  and  his  heirs,  the  heredita- 
ments described  in  the  schedule  hereto,  with  their  legal  or  usual 
appurtenances. 

(2.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that, 
notwithstanding  any  thing  done,  or  knowingly  suffered,  by  the  said 
A.  B.,  he  is  entitled  to  execute  this  grant  of  the  premises,  free  from 
incumbrances ;  And  that  he,  and  every  person  claiming  under  or  in 
trust  for  him,  will,  at  the  cost  of  the  said  C.  D.,  his  heirs  and  as- 
signs, do  all  acts  required  for  perfecting  such  grant. 

In  witness  wHSRSor,  &c.,  (as  in  n,  392.) 

The  schedule  to  which  the  foregoing  indenture  refers,  in  which 
the  premises  thereby  granted  are  particularly  described ;  viz., 

^^All  and  singular,"  &c.,  &c. 

Also,  [if  a  second  parcel,]  all  that,  &c, ;  and  so  on. 


396.  Deed  of  Bargain  and  Sale. 

Short  Form  under  Statute, 

This  indenture,  made  the  day  of  ,  one  thou- 

sand eight  hundred  and  ,  in  pursuance  of  the  act  to  facili- 

tate the  conveyance  of  real  property,  between  ,  of  the  first 

part,  ,  wife  of  the  said  party  of  the  first  part,  of  the  sec- 

ond part,  and  ,  of  the  third  part,  witnesseth : — 
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That,  in  consideration  of  ,  of  lawful  money  of  Canada, 

now  paid  by  the  said  party  of  the  third  part  to  the  said  party  of 
the  first  part,  [the  receipt  whereof  is  hereby  by  him  acknowledged,] 
he,  the  said  party  of  the  first  part,  doth  grant  unto  the  said  party 
of  the  third  part,  heirs  and  assigns,  forever,  all  and  singular, 

th  certain  parcel  or  tract  of  land,  and  premises,  situate,  lying, 
and  being  in  the,  <kc. 

To  HAVE  AND  TO  HOLD,  uuto  the  Said  party  of  the  third  part, 
heirs,  and  assigns,  to  and  for  ,  and  their  sole  and  only  use 

forever.  Subject,  nevertheless,  to  the  reservations,  limitations, 
provisoes,  and  conditions  expressed  in  the  original  grant  thereof 
from  the  crown.  (And  subject^  also,  to  the  payment  of  a  mortgage 
7nade  by  the  party  of  the  first  part  to  the  party  of  the  third  part,  for 
securing  the  sum  of  ,  bearing  date  the  day  of  , 

one  thousand  eight  hundred  and  .) 

The  said  party  of  the  first  part  covenants  with  the  said  party  of 
the  third  part,  that  he  has  the  right  to  convey  the  said  lands  to  the 
said  party  of  the  third  part,  notwithstanding  any  act  of  the  said 
party  of  the  first  part.  And  that  the  said  party  of  the  third  part 
shall  have  quiet  possession  of  the  said  lands,  free  from  all  incum- 
brances. And  that  the  said  party  of  the  first  part  will  execute  such 
fuilher  assurances  of  the  said  lands  as  may  be  requisite.  And  that 
he  will  produce  the  title-deeds  enumerated  hereunder,  and  allow 
copies  to  be  made  of  them,  at  the  expense  of  the  said  party  of  the 
third  part  And  that  the  said  party  of  the  first  part  has  done  no 
act  to  incumber  the  said  lands.  And  the  said  party  of  the  first 
part  releases  to  the  said  party  of  the  third  part  all  his  claims  upon 
the  said  lands.  And  the  said  party  of  the  second  part,  wife  of  the 
said  party  of  the  first  part,  hereby  bars  her  dower  in  the  said  lands. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals. 

Signed,  sealed,  and  delivered,  in  the  presence  of,  &c. 

Received,  on  the  date  of  this  indenture,  the  sum  of        ,  of  law- 
ful money  of  Canada,  being  the  full  consideration  herein  mentioned. 
Witness  : 


397.  CoNVEYANCK  by  Appointment  and  Grant  in  Fee. 

This  indenture,  made,  <kc.,  between  A.  B.,  of  ,  {vendor,) 

of  the  one  part,  and  C.  D.,  of  ,  (purchaser^)  of  the  other 

part,  witnesseth : — 

That,  in  consideration  of  the  sum  of  $  ,  to  the  said  A.  B. 

this  day  paid  by  the  said  C.  D.,  for  the  purchase  of  the  hercdita- 
tnents  intended  to  be  hereby  appointed  and  granted,  [the 'receipt 
120 


FORMS. 

whereof  the  said  A.  B.  doth  hereby  acknowledge,]  he,  the  said  A. 
B.,  in  exercise  of  a  power  given  him  by  an  indenture  dated  the 

day  of  ,  and  expressed  to  be  made  between  (partiesy) 

and  of  every  other  power  enabling  him  in  this  behalf,  doth  hereby 
direct,  limit,  and  appoint  that  all  those,  the  ,  and  heredi- 

taments herein  after  mentioned,  and  intended  to  be  hereby  granted, 
with  the  appurtenances,  as  herein  afler  mentioned,  shall  henceforth 
go  and  remain  to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns. 

And  this  indenture  also  witnessbth  that,  for  the  consideration 
aforesaid,  he,  the  said  A.  B.,  doth  hereby  grant  unto  the  said  C.  D., 
his  heirs  and  assigns,  all  those  (description  of  the  property,) 
together  with  all  ways,  water-courses,  rights,  privileges,  easements, 
advantages,  and  appurtenances,  whatsoever,  to  the  said  heredita- 
ments or  any  part  thereof  appertaining,  or  with  the  same  or  any 
part  thereof  held,  used,  or  enjoyed,  or  reputed  as  part  thereof  or 
appurtenant  thereto,  and  all  the  estate  and  interest  of  the  said  A. 
B.  in  the  said  premises,  to  hold  the  said  premises  unto  the  said  C. 
D.,  his  heirs  and  assigns,  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs  and  as- 
signs, that,  notwithstanding  any  thing  by  the  said  A.  B.  done,  or 
knowingly  suffered,  he,  the  said  A.  B.,  now  hath  power  to  appoint 
and  grant  all  and  singular  the  said  premises  to  the  use  of  the 
said  C.  D.,  his  heirs  and  assigns,  free  from  incumbrances. 

And  that  he,  the  said  A.  B.,  and  his  heirs,  and  every  other  per- 
son lavrfully  or  equitably  claiming  through  or  in  trust  for  him,  will, 
at  all  times,  at  the  cost  of  the  said  C.  D.,  his  heirs  or  assigns,  exe- 
cute and  do  all  such  assurances  and  acts,  for  further  or  better  assur- 
ing all  or  any  of  the  said  premises  to  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns,  as  by  him  or  them  shall  be  reasonably  required. 

In  witness  whereof,  i&c, 

N.  B. — Though  usual,  it  is  not  necessary  to  specify  the  particular 
mode  of  assurance.  The  form  in  the  text  is  sufficient,  and  tlie  limit- 
ations may,  with  sufficient  accuracy,  be  said  to  be  by  that  instru- 
ment alone  which  contains  the  limitations.  The  phrase  *'  expressed 
to  be  ^'  made  may  be  omitted  when  it  is  known  that  the  instrument 
was  executed  by  all  parties. 

In  exercising  a  power,  it  is  best  to  take  the  operative  words  given 
in  the  power.  The  power  supposed  in  the  text  requires  no  form- 
alities ;  but,  in  exercising  a  power  which  does  require  formalities,  it 
is  unnecessary  to  follow  the  usual  course  of  making  the  witnessing 
part  describe  the  intended  mode  of  execution.  Nothing  is  gained 
by  it ;  for,  if  the  attestation  is  wrong,  the  right  description  in  the 
deed  will  not  rectify  the  mistake.  The  directions  as  to  the  execu- 
tion of  the  deed  may  be  written  as  a  marginal  note. 
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Unless  there  be  any  reason  [as  there  very  seldom  is,]  to  suppose 
that  the  power  has  been  extinguished,  the  conveyance  may  be  by 
appointment  alone,  omitting  the  second  witnessing  part  and  the 
words  "  and  granted."  This  course  should  always  be  adopted  if 
the  power  is  recent  in  its  creation,  as  when  a  mortgi^e  is  made  im- 
mediately after  the  conveyance,  or  the  like.  There  may,  however, 
be  an  objection  to  it  when  the  power  is  not  recent  in  its  creation  ; 
for,  if  the  appointor  has  made  a  lease  which  has  taken  effect  out  of 
his  estate,  the  reversion  taken  by  the  appointee  is  not  the  reversion 
immediately  expectant  on  the  lease  to  wnich  the  rent  and  covenants 
are  incident.  There  is  no  substantial  objection,  when  the  property 
is  limited  to  uses  to  bar  dower  in  favor  of  the  vendor,  to  taking  the 
conveyance  from  him,  {as  in  n,  392,)  [omitting  the  wife,]  cither  re- 
citing or  not  reciting  nis  title ;  for  tiie  conveyance  of  his  estates 
will  extinguish  the  power,  or  preclude  him  from  exercising  it.  The 
usual  objection  to  this  method  is  that  it  leaves  untouched  the  estate 
of  the  trustee ;  but  this  estate  cannot  be  considered  of  more  im- 
portance than  that  of  trustees  to  preserve  contingent  remainders, 
and  the  latter  is  never  got  in.  The  advantages  of  omitting  the  ap- 
pointment are  that  the  deed  is  shortened,  and  the  question  as  to  the 
rent  and  covenants  of  a  lease  granted  out  of  the  vendor^s  estate  is 
got  rid  ot 


398.  Conveyance  hy  Appointment  and  Grant  to  Uses  to 

Bar  Dower. 

This  indentdrx,  made,  &c.,  between  A.  B.,  of  ,  {vendor^ 

of  the  first  part,  C.  D.,  of  ,  (purchcLser^  of  the  second 

part,  and  E.  F.,  of  ,  {trustee^  of  the  third  part,  wit- 

nesscth : — 

That,  in  consideration  of  the  sum  of  $  ,  to  the  said  A.  B. 

this  day  paid  by  the  said  C.  D.,  for  the  purchase  of  the  heredita- 
ments intended  to  be  hereby  appointed  and  granted,  [the  receipt 
whereof  the  said  A.  B.  doth  hereby  acknowledge,]  he,  the  said  A. 
B.,  in  exercise  of  a  power  given  him  by  an  indenture  dated  the 

day  of  ,  and  expressed  to  be  made  between  {parties^ 

and  of  every  other  power  enabling  him  in  his  behalf,  doth  hereby 
direct,  limit,  and  appoint  that  all  those,  the  and  heredita- 

ments herein  after  mentioned,  and  intended  to  be  hereby  granted, 
with  the  appurtenances,  as  herein  after  mentioned,  shall  nenceforth 
go  and  remain  to  the  uses  herein  after  limited. 

And  this  indenture  also  witnesbeth  that,  for  the  consideration 

aforesaid,  he,  the  said  A.  B.,  doth  hereby  grant,  unto  the  said  C.  D., 

and  his  heirs,  all  those,  &c.,  {here  insert  a  description  of  the 

property^  together  with  all  ways,  water-courses,  rights,  privileges, 
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easements,  advantages,  and  appurtenances,  whatsoever,  to  the  said 
hereditaments,  or  any  part  thereof  appertaining,  or  with  the  same 
or  any  part  thereof  held,  used,  or  enjoyed,  or  reputed  as  part  thereof, 
or  appurtenant  thereto,  and  all  the  estate  and  interest  of  the  said 
A.  6.  and  £.  F.  in  the  said  premises,  to  bold  the  said  premises  unto 
the  said  0.  D.,  and  his  heirs,  to  thb  usbs  herein  after  limited. 

And  it  is  hereby  agreed  and  declared  that  the  direction,  limita- 
tion, and  appointment,  and  the  grant  herein  before  contained,  shall 
respectively  operate  and  enure  to  such  uses,  for  such  estates,  and  in 
such  manner,  as  the  said  C.  D.  shall  by  any  deed  or  deeds  appoint ; 
and,  in  default  of  and  until  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  to  the  use  of  the  said  C.  D.,  and  his 
assigns,  during  his  life,  without  impeachment  of  waste ;  and,  after 
the  determination  of  that  estate  by  any  means  in  his  lifetime,  to 
THE  USE  of  the  said  E.  F.,  and  his  neirs,  during  the  life  of  the  said 
C.  D.,  in  trust  for  him  and  his  assigns ;  and,  after  the  determination 
of  that  estate,  to  the  vse  of  the  said  C.  D.,  his  heirs  and  assigns, 
forever. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs  and  as- 
signs, that,  notwithstanding  any  thing  by  the  said  A.  B.  done,  or 
knowingly  suffered,  he,  the  said  A.  B.,  now  hath  power  to  appoint 
and  grant  all  and  singular  the  said  premises  to  the  uses  and  in 
manner  aforesaid,  free  from  incumbrances. 

And  that  the  said  A.  B.,  and  his  heirs,  and  every  other  person 
lawfully  or  equitably  claiming  through  or  in  trust  for  him,  will,  at 
all  times,  at  the  cost  of  the  said  C.  D.,  his  heirs,  appointees,  or  as- 
signs, execute  and  do  all  such  assurances  and  acts,  for  further  or 
better  assuring  all  or  any  of  the  said  premises  to  the  uses  and  in 
manner  aforesaid,  as  by  the  said  C.  D.,  his  heirs,  appointees,  or  as- 
signs, shall  be  reasonably  required. 

In  witness  whereof,  &c. 


399.  Conveyance  under  a  Power  of  Sale  in  a  Settle- 
ment. 

This  indenture,  made,  &c.,  between  A.  B.,  of  ,  and 

C.  D.,  of  ,  [vendors^  doneen  of  the  power  of  aaity)  of  the 

first  part,  E.  F.,  of  ,  [tenant  for   life,  tohoee  consent 

is  required  to  the  exercise  of  the  power  of  sale,)  of  the  second 
part,  and  G.  H.,  of  ,  (purchaser,)  of  the  third   part, 

witnesseth : — 

Whereas,  by  an  indenture  dated  the  day  of  , 

and  expressed  to  be  made  between  {parties,)  [being  a  settlement 
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made  in  consideratioii  of  the  marriage  shortly  afterward  solemnized 
between  the  said  and  ,J  divers  hereditaments, 

including  the  hereditament  intended  to  be  hereby  appointed,  were 
limited  to  certain  uses ;  and  by  the  said  indenture  it  was  provided 
that  {recite  literally  the  power  to  sell,  to  revoke  the  old  and  ajypoint 
new  uses^  and  to  give  receipts  to  purchasers  ;  or  proceed  thuSy  with 
variations  according  to  circumstances : )  it  should  be  lawful  for  the 
said  A.  B.  and  C.  D.,  with  the  consent  of  the  said  E.  F.,  to  be  testi- 
fied by  a  writing  under  his  hand  and  seal,  to  sell  the  hereditaments 
thereby  limited,  or  any  of  them,  and,  for  the  purpose  of  effectuating 
such  sale,  with  the  consent  aforesaid,  to  revoke  the  uses  thereby 
declared  of  the  hereditaments  so  sold,  and  to  appoint  the  same  to 
the  purchasers,  or  as  they  should  direct ;  and  it  was  thereby  also 
declared  that  the  receipts  of  the  said  A.  B.  and  C.  D.  for  the  pur- 
chase money  should  be  sufficient  discharges  to  purchasers. 

And,  wherbab  the  said  A.  B.  and  C.  D.,  in  exercise  of  the  said 
power  of  sale,  and  with  the  consent  of  the  -eaid  E.  F.,  have  agreed 
with  the  said  G.  H.  for  the  sale  to  him  of  the  said  hereditaments 
intended  to  be  hereby  appointed,  and  the  inheritance  thereof  in  fee 
simple  in  possession,  free  from  incumbrances,  for  the  sum  of  $         ; 

Now  THIS  INDENTURE  WITNESSETH  that,  foT  effectuating  the  said 
sale,  and  in  consideration  of  the  said  sum  of  $  ,  to  the  said  A.  B. 
and  C.  D.  this  day  paid  by  the  said  G.  H.,  [the  receipt  whereof  the 
said  A.  B.  and  C.  D.  do  hereby  acknowledge,]  and  in  exercise  of 
the  said  power  given  them  by  the  herein  before  recited  indenture, 
and  of  every  other  power  enabling  them  in  this  behalf,  they,  the 
said  A.  B.  and  C.  D.,  with  the  consent  of  the  said  E.  F.,  do  hereby 
revoke  all  the  uses  by  the  herein  before  recited  indenture  limited, 
so  far  as  relates  to  the  hereditaments  intended  to  be  hereby  appoint- 
ed, and  do  hereby  direct,  limit,  and  appoint  that  (description  of 
the  property^  together  with  all  ways,  water-courses,  rights,  privi- 
leges, easements,  advantages,  and  appurtenances,  whatsoever,  to  the 
said  hereditaments,  or  any  part  thereof  appertaining,  or  with  the 
same  or  any  part  thereof  held,  used,  or  enjoyed,  or  reputed  as  part 
thereof  or  appurtenant  thereto,  shall  henceforth  go,  remain,  and  be 
TO  THE  USE  of  the  Said  G.  II.,  his  heirs  and  assigns. 

And  EACH  of  them,  the  said  A.  B.  and  C.  D.,  so  far  as  relates  to 
his,  own  acts,  doth  hereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  said  G.  II.,  his  heirs  and  assigns, 
that  they,  the  said  A.  B.  and  C.  D.  respectively,  have  not  done,  or 
knowingly  suffered,  any  thing  whereby  they  are  prevented  from  ex- 
ercising, in  manner  herein  before  appearing,  the  power  herein  before 
expressed  to  be  exercised,  or  whereby  the  said  premises,  herein  be- 
fore expressed  to  be  appointed,  or  any  part  thereof,  are,  is,  or  can 
be  impeached,  incumbered,  or  affected  in  title  or  otherwise. 

And  the  said  E.  F.  doth  hereby,  for  himself,  his  heirs,  executors, 
124 


FOBM& 

and  administrators,  covenant  with  the  said  G.  H.,  his  heirs  and  as- 
signs, that,  notwithstanding  any  thing  hy  him  the  said  E.  F.,  or  any 
of  his  ancestors,  done  or  knowingly  suftered,  the  said  A.  B.  and  C. 
D.  now  have  full  power,  with  the  consent  of  the  said  E.  F.,  to  ap- 
point ALL  AND  SINGULAR  the  Said  premises  to  the  use  of  the  said 
G.  H.,  his  heirs  and  assigns,  free  from  incumbrances ;  And  that  he, 
the  said  E.  F.,  and  every  other  person  lawfully  or  equitably  claim- 
ing through  or  in  trust  for  him,  or  any  of  his  ancestors,  will,  at  all 
times,  execute  and  do  all  such  assurances  and  acts  for  further  and 
better  assuring  all  or  any  of  the  said  premises  to  the  use  of  the 
said  G.  H.,  his  heirs  and  assigns,  as  by  him  or  them  shall  be  reason- 
ably required. 

In  witness  whereof,  &c.,  (a«  in  n.  400.) 


0.)ln 
C.  D.,  the 


400.  Convey ANCK  of  Wife's  Freeholds  tn  ^/ce. 

This  indenture,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  between 

A.  B.,  (husband,)  of  ,  and  B.  B.,  his  wife,  of  the  one  part, 

and  C.  D.,  (purchaser,)  of  ,  of  the  other  part,  witnesseth 

as  follows : — 

consideration  of  $  ,  paid  to  the  said  A.  B.  by  the  said 
the  said  A.  B.  grants,  and  the  said  B.  B.,  with  his  concur- 
rence hereby  testified,  grants  and  disposes  of  unto  the  said  C.  D., 
and  his  heirs,  the  hereditaments  described  in  the  schedule  hereto, 
with  their  legal  or  usual  appurtenances,  (or  all  and  singular,  d^c, 
describing  the  property  by  metes  and  bounds,  or  otherwise.) 

(2.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that, 
notwithstanding  any  thing  by  the  said  A.  B.  and  B.  B.,  or  either 
of  them,  done  or  knowingly  suffered,  they  are,  or  one  of  them  is, 
entitled  to  execute  this  grant  of  the  premises,  free  from  incum- 
brances ;  and  that  they,  and  every  person  claiming  under  or  in  trust 
for  them,  will,  at  the  cost  of  the  said  0.  D.,  his  heirs  and  assigns, 
do  all  acts  required  for  perfecting  this  grant. 

In  witness  whereof,  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

Signed,  sealed,  and  delivered,  )  A   "R      m        1 

in  presence  of  J  33;     Jg**y 

This  deed  must  be  acknowledged  by  the  wife,  in  manner  pre- 
scribed by  the  Canadian  statute,  2  Vic,  c.  6,  s.  2 ;  but  a  married 
woman^s  leaseholds  pass  by  her  husband's  assignment  alone. 
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401.  Conveyance  of  a  Life  Estate  in  Freeholds. 

This  indenture,  &c.,  between  A.  B.,  of  ,  (vfm^or,)  of  the  one 
part,  and  C.  D.,  of  ,  (purchaser,)  of  the  other  part,  witneaseth 

as  follows : — 

(1.)  The  said  A.  B.,  in  consideration  of  $  ,  paid  to  him  by 

the  said  C.  D.,  grants  unto  the  said  C.  D.,  his  executors  and  admin- 
istrators, the  hereditaments  described  in  the  schedule  hereto,  with 
their  legal  or  usual  appurtenances,  during  the  life  estate  limited  to 
the  said  A.  B.,  without  impeachment  of  waste  by  the  marriage  set- 
tlement [dated,  &c.,]  of  the  said  A.  B.  with  his  late  wife  , 
formerly                 ,  spinster. 

(2.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that, 
notwithstanding  any  thing  by  the  said  A.  B.,  [or  his  ancestors,]  done 
or  knowingly  suffered,  he  is  entitled  to  execute  this  grant  of  the 
premises  free  from  incumbrances;  and  that  he,  and  every  person 
claiming  under  or  in  trust  for  him,  [or  his  ancestors,]  shall,  at  the 
cost  of  the  said  C.  D.,  his  heirs  and  assigns,  do  all  acts  required  for 
perfecting  such  grant. 

In  witness,  £c.,  (as  in  n.  400.) 


402.  Conveyance  by  Mortgagor  and  Mortgagee. 

This   indenture,  made   the  day   of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and  Province  of 

Canada  ,  (mortgagee^)  of  the   first  part,  C.   D.,  of  , 

(mortgagor  and  vendor,)  a  widower,  of  the  second  part,  and  E.  F.,  of 

,  a  bachelor,  (purchaser,)  of  the  third  part. 

Whereas,  by  an  indenture  dated  the  day  of  ,  and 

expressed  to  be  made  between  the  said  C.  D.,  of  the  one  part,  and 
the  said  A.  B.,  of  the  other  part,  in  consideration  of  the  sum  of 
$  ,  by  the  said  A.  B.  paid  to  the  said  C.  D.,  the  said  C.  D.  did 
grant  to  the  said  A.  B.,  his  heirs  and  assigns,  the  hereditaments  in- 
tended to  be  hereby  granted,  to  hold  the  same  unto  and  to  the  use 
of  the  said  A.  B.,  his  heirs  and  assigns,  subject  to  a  proviso,  in  the 
indenture  now  in  recital  contained,  for  redemption  of  the  same 
premises,  on  payment  by  the  said  C.  D.,  his  heirs,  executors,  admin- 
istrators, or  assigns,  unto  the  said  A.  B.,  his  executors,  administra- 
tors, or  assigns,  of  the  sum  of  $  ,  with  interest  for  the  same, 
aft«r  the  rate  and  at  the  time  therein  mentioned ; 

And  whereas  the  said  C.  D.  has  agreed  with  the  said  £.  F.  for 
the  sale  to  him  of  the  said  hereditaments,  and  the  inheritance  thereof 
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in  fee  nmple  in  poaBession,  jfree  from  incumbrances,  for  the  sum 
of$  ; 

And  whersas  the  said  smn  of  $  is  now  owing  to  the  said 

A.  B.,  but  all  interest  for  the  same  has  been  paid  up  to  the  date 
of  these  presents,  and  it  has  been  agreed  that  the  said  sum  of  $ 
shall  be  paid  off  out  of  the  said  purchase  money,  and  that  the  said 
A.  B.  shall  join  in  these  presents  in  the  manner  herein  after  ap- 
pearing ; 

Now  THIS  iNDEirruRK  WITNESSETH  that,  in  pursuance  of  the  said 
agreements,  and  in  consideration  of  the  sum  of  $  to  the  said 
A.  B.  this  day  paid  by  the  said  E.  F.,  at  the  request  of  the  said  C.  D., 
[the  receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge,]  and . 
of  the  sum  of  $  to  the  said  C.  D.  this  day  paid  by  the  said 
E.  F.,  [the  payment  and  receipt  respectively  of  which  said  sums 
of  $  and  $  ,  making  together  the  said  purchase  money  of 
t  ,  the  said  C.  D.  doth  hereby  acknowledge,]  he,,  the  said  A.  B., 
by  the  direction  of  the  said  C.  D.,  doth  hereby  grant  and  confirm 
nnto  the  s^d  E.  F.,  and  his  heirs,  all  and  singular,  {parcels,) 
TOGETHER  with  all  ways,  water-courses,  rights,  privileges,  easements, 
,  advantages,  and  appurtenances,  whatsoever,  to  the  said  hereditaments 
or  any  part  thereof  appertaining,  or  with  the  same  or  any  part 
thereof  held,  used,  or  enjoyed,  or  reputed  as  part  thereof  or  appur- 
tenant thereto,  and  all  the  estate  and  interest  of  the  said  A.  B.  and 
C.  D.  in  the  said  premises ;  to  hold  the  said  premises  unto  the 
said  E.  F.,  his  heirs  and  assigns,  to  the  use  of  the  said  £.  F.,  his 
heirs  and  assigns,  discharged  from  the  said  sum  of  $  ,  and  all 

interest  for  the  same,  and  all  claims  under  or  by  virtue  of  the  said 
indenture  of  the  day  of 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  £.  F.,  his  heirs  and 
assigns,  that  he,  the  said  A.  B.,  hath  not  done,  or  knowingly  suffered, 
any  thing  whereby  the  said  premises,  or  any  part  thereof,  are, 
is,  or  can  be,  impeached,  incumbered,  or  affected,  in  title  or  other- 
wise. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  E.  F.,  his  heirs  and 
assigns,  that,  notwithstanding  any  thing  by  the  said  C.  D.,  or  any 
of  his  ancestors,  done  or  knowingly  suffered,  they,  the  said  A.  B. 
and  C.  D.,  now  have  power  to  grant  all  and  singular  the  said 
premises  unto  and  to  the  use  of  the  said  £.  F.,  his  heirs  and  as- 
signs, free  from  incumbrances;  And  that  he,  the  said  C.  D.,  and 
his  heirs,  and  every  other  person  lawfully  or  equitably  claiming 
through  or  in  trust  for  him,  or  any  of  his  ancestors,  will,  at  all  times, 
at  the  cost  of  the  said  £.  F.,  his  heirs  or  assigns,  execute  and  do 
all  such  acts  for  further  or  better  assuring  all  or  any  of  the  said 
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premises  to  the  use  of  the  said  E.  F.,  his  heirs  and  assigns,  as 
by  him  or  them  shall  be  reasonably  required. 

In  witness  whereof,  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  mentioned. 

Signed,  sealed,  and  delivered,  )  A  R      rs       1 

inpi^se^ceof  ^  ^  j^;     [g";^^ 


403.  Conveyance  hy  the  Heirs  and  Executors  of  a  Mort- 
gagee on  a  Sale,  under  a  Power  of  Sale. 

This  indenture,  made  the  day  of  ,  between  A. 

B.,  of  ,  (heir  at  law  of  mortgagee,)  of  the  first  part,  C.  D., 

of  ,  ana  E.  R,  of  ,  {executors  of  mortgagee  and 

vendors,)  of  the  second  part,  and  G.  II.,  of  ,  (purchaser,) 

of  the  tnird  part. 

Whereas,  by  an  indenture  of  mortgage,  dated  the  day 

of  ,  and  expressed  to  be  made  between  Z.  Y.,  of  , 

(mortgagor,)  of  the  one  part,  and  S.  Y.,  his  wife,  of  the  second  part, 
and  the  late  J.  K.,  of  the  city  of  Toronto,  in  the  county  of  York, 
Esquire,  deceased,  of  the  third  part,  (mortgagee,)  in  consideration  of 
the  sum  of  by  the  said  J.  K.  paid  to  the  said  Z.  Y.,  the 

said  Z.  Y.  did  grant  unto  the  said  J.  K.,  his  heirs  and  assigns,  the 
hereditaments  intended  to  be  hereby  granted.  To  hold  the  same 
UNTO  and  to  the  use  of  the  said  J.  K.,  his  heirs  and  assigns,  sub- 
ject to  a  proviso,  in  the  indenture  now  in  recital  contained,  for  re- 
demption of  the  same  premises,  on  payment  by  the  said  Z.  Y.,  his 
heirs,  executors,  administrators,  or  assigns,  unto  the  said  J.  K., 
his  executors,  administrators,  or  assigns,  of  the  sum  of  , 

with  interest  for  the  same,  after  the  rate  and  at  the  time  therein 
mentioned.  (Recite,  also,  the  power  to  sell ;  the  proviso  that  the  re- 
ceipt  of  the  mortgagee  should  he  a  discharge  ;  and  the  clause  exempt- 
ing the  purchaser  from  seeing  to  the  events  having  happened  on  which 
the  power  arises,  literally,  from  the  mortgage  referred  to  ;  or,  pro- 
ceed thus :) — "  And  it  was  by  the  said  indenture  provided,  that  it 
should  be  lawful  for  the  said  (mortgagee,)  his  executors,  administra- 
tors, or  assigns,  in  certain  events,  to  sell  and  dispose  of  the  said  he- 
reditaments, and  that,  on  a  sale  H^y  the  executors  or  administrators 
of  the  said  (mortgagee,)  the  heirs  of  the  said  (mortgagee,)  should  con- 
vey the  legal  estate  as  the  said  executors  or  administrators  should 
direct,  and  that  the  receipt  of  the  said  (mortgagee,)  his  heirs  or  ad- 
ministrators, should  be  a  sufficient  discharge  to  the  purchaser,  and 
that  the  sale  should  be  good,  as  to  a  purchaser,  whether  the  events 
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had  or  had  not  happened  on  which  the  power  of  sale  was  to-  arise, 
and  notwithstanding  any  impropriety  or  irregularity  in  the  sale ; " 

And  whereas  the  said  (morttfogee^)  duly  made  and  executed  his 
last  will,  dated  the  day  of  ,  and  thereby  appointed 

the  said  C.  D.  and  E.  R  executors  thereof,  but  did  not  thereby 
devise  the  legal  estate  in  the  said  hereditaments  and  died  leaving 
tlie  said  A.  B.  his  heir  at  law,  and  without  having  revoked  or  al- 
tered his  said  will,  and  the  same  was  proved  by  the  said  C.  D.  and 
E.  F.,  in  the  court  of  ,  on  the  day  of  ; 

And  whereas  the  said  C.  D.  and  E.  P.,  in  exercise  of  the  said 
power  of  sale,  have  agreed  with  the  said  G.  H.  for  the  sale  to  him 
of  the  said  hereditaments  and  the  inheritance  thereof  in  fee  simple 
in  possession,  free  from  incumbrances,  for  the  sum  of  $  ; 

Now  THIS  indenture  WITNESSETH  that,  for  effectuating  the  said 
sale,  and  in  consideration  of  the  sum  of  $  ,  to  the  said  C. 

D.  and  E.  F.  this  day  paid  by  the  said  G.  H.,  [the  receipt  whereof 
the  said  C.  D.  and  E.  F.  do  hereby  acknowledge,]  he,  the  said  A. 
B.,  by  the  direction  of  the  said  C.  D.  and  E.  F.,  doth  hereby  grant, 
and  they,  the  said  0.  D.  and  E.  F.,  do  hereby  release,  unto  the  said 
G.  H.  and  his  heirs,  all  and  singular  {parcels,)  together  with  all 
ways,  water-courses,  rights,  privileges,  easements,  advantages,  and 
appurtenances,  whatsoever,  to  the  said  hereditaments  or  any  part 
thereof  appertaining,  or  with  the  same  or  any  part  thereof  held, 
used,  or  enjoyed,  or  reputed  as  part  thereof  or  appurtenant  thereto ; 
And  all  the  estate  and  interest  of  the  said  A.  B.,  C.  D.,  and  E.  F., 
in  the  said  premises,  to  hold  the  said  premises  unto  the  said  G. 
H.,  his  heirs  and  assigns,  to  the  use  of  the  said  G.  H.,  his  heirs 
and  assigns,  discharged  from  the  said  sum  of  $  ,  and  all  in- 

terest for  the  same,  and  all  equity  of  redemption,  and  claims  under 
or  by  virtue  of  the  said  indenture  of  the  day  of 

And  each  of  them,  the  said  A.  B.,  C.  D.,  and  E.  F.,  so  far  as  ro- 
utes to  his  own  acts,  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  G.  H.,  his  heirs  and  as- 
signs, that  they,  the  said  A.  B.,  C.  D.,  and  E.  F.,  respectively,  have 
not  done  or  knowingly  suffered  any  thing  whereby  the  said  prem- 
ises, or  any  part  thereof,  are,  is,  or  can  be  impeached,  incumbered, 
or  affected,  in  title  or  otherwise. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  above  mentioned. 


Signed,  sealed,  and  delivered,  ) 

A.B. 

Seal. 

in  presence  of                > 

CD. 

Seal. 

G.  A,                     ) 

E.  F. 

Seal. 
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40*.  Conveyance  by  a  Mortgagor  and  Mortgagee  to  the 
Purchaser  in  fee;  Part  cf  the  Purchase  Money  being 
paid  to  the  Mortgagee  in  Satisfaction  o;  his  Debt,  tfie 
Wife  of  Mortgagor  joins  to  Eelease  her  Dower. 

This  indenture,  made  the  day  of  ,  between  A. 

B.,  of  ,  {mortgagee^)  of  the  first  part,  C.  D.,  of  , 

ivmdor^  and  £.  D.,  his  wife,  of  the  second  part,  and  G.  H.,  of  , 
(pttrcA(Mw,)  of  the  third  part. 

Whereas,  by  an  indenture  bearing  dat«  the  day  of  , 

and  made  between  the  said  C.  D.,  of  the  one  part,  and  the  said 
A.  B.,  of  the  other  part,  in  consideration  of  the  sum  of  $1000  to 
the  said  C.  D.  paid  by  the  said  A.  B.,  the  messuages,  tenements, 
lands,  and  hereditaments  herein  after  described,  and  intended  to  be 
hereby  assured,  and  their  appurtenances,  were  granted  and  con- 
veyed by  the  said  C.  D.  untc  and  to  the  use  of  the  said  A.  B.,  his 
hoirs  and  assigns,  subject  nevertheless  to  the  proviso  therein  con- 
tained for  the  redemption  of  the  said  hereditaments  and  premises, 
on  payment  by  the  said  C.  D.,  his  heirs,  executors,  or  administra- 
tors, unto  the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
of  the  sum  of  $1000,  together  with  interest  thereon,  after  the  rate 
of  6  per  cent,  per  annum,  on  the  day  of  ,  then 

next  ensuing ; 

And  whereas  the  said  C.  D.  hath  contracted  and  agreed  with 
the  said  G.  H.,  for  the  absolute  sale  to  him  of  the  messuages, 
tenements,  lands,  and  hereditaments  herein  after  particularly  de- 
scribed, and  intended  to  be  hereby  assured,  with  the  appurtenances, 
and  the  freehold  inheritance  thereof,  in  fee  simple  in  possession,  free 
f^om  all  incumbrances,  at  or  for  the  price  or  sum  of  $2000 : 

And  whereas  the  said  sum  of  $1000  is  still  due  and  owing  on 
the  security  of  the  said  recited  indenture  of  the        day  of  , 

hot  all  interest  for  the  same  has  been  paid  up  to  the  day  of  the 
date  of  these  presents ;  And  whereas  upon  the  treaty  for  the  said 
purchase  it  was  agreed  that  the  said  sum  of  $1000  should  be  paid 
to  the  said  A.  B.,  out  of  the  said  purchase  money  or  sum  of 
$2000 ; 

Now  this  indenture  WITNESSETH  that,  in  pursuance  and  per- 
formance of  the  said  agreement,  and  in  consideration  of  the  .sum 
of  $1000,  on  or  immediately  before  the  execution  of  these  pres- 
ents to  the  said  A.  B.  in  hand  well  and  truly  paid  by  the  said  G. 
II.,  at  the  request  and  by  the  direction  of  the  said  C.  D.,  [testified 
by  his  being  a  party  to  and  executing  these  presents,]  the  receipt 
of  which  said  sum  of  $1000  the  said  A.  B.  doth  hereby  acknowl- 
edge, and  declare  the  same  to  be  in  full  satisfaction  and  discharge 
of  all  principal  moneys  and  interest  due  and  owing  on  the  security 
of  the  said  recited  indenture  of  the  day  of  ,  and  of 
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and  from  the  same,  and  every  part  thereof^  doth  acquit,  release, 
and  discharge  as  well  the  said  0.  D.,  his  heirs,  executors,  and  ad- 
ministrators, as  also  the  said  G.  H.,  his  heirs,  executors,  adminis- 
trators, and  every  of  them,  forever  h j  these  presents ;  and  also  in 
consideration  of  the  sum  of  $1000  to  the  said  C.  D.  at  the  same 
time  paid  by  the  said  G.  H.,  the  payment  and  receipt  of  which  said 
several  sums  of  $1000  and  $1000  [making  together  the  sum  of 
$2000,]  he,  the  said  C.  D.,  doth  hereby  acKnowledge,  and  of  and 
from  the  same,  and  every  part  thereof,  doth  acquit,  release,  and  dis- 
charge the  said  G.  H.,  his  heirs,  executors,  administrators,  and  as- 
signs, forever  by  these  presents :  He,  the  said  A.  B.,  at  the  request 
and  by  the  direction  of  the  said  C.  D.,  by  these  presents  doth  grant 
and  convey,  and  the  said  C.  D.  by  these  presents  doth  grant,  con- 
vey, and  confirm,  and  the  said  E.  D.,  with  the  privity  and  concur- 
rence of  the  said  C.  D.,  [testilied  by  his  being  a  party  to  and  exe- 
cuting these  presents,]  doth  by  these  presents  release  unto  the 
said  G.  H.,  and  his  heirs,  her  dower  and  right  of  dower  in  all,  &c., 
{description  of  the  property,) 

ToGBTHER  with  aU  ways,  water-courses,  liberties,  privileges,  ease- 
ments, profits,  commodities,  emoluments,  and  appurtenances,  what- 
soever, to  the  said  hereditaments  and  premises  hereby  assured  or 
expressed,  or  intended  so  to  be,  or  any  of  them,  or  any  part  there- 
of, belonging  or  in  any  wise  appertaining :  And  all  the  estate, 
right,  title,  interest,  inheritance,  use,  trust,  possession,  possibility, 
property,  claim,  and  demand,  whatsoever,  both  at  law  and  in  equity, 
of  them  the  said  A.  B.,  C.  D.,  and  E.  D.,  in,  to,  out  of,  or  upon  the 
same  premises,  and  every  part  thereof.  To  hold  the  said  mes- 
suages, tenements,  lands,  hereditaments,  and  all  and  singular  other 
the  premises  hereby  assured  or  expressed,  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  G.  H.,  his  heirs  and  assigns, 
forever,  absolutely  freed  and  discharged  from  the  said  mortgage  sum 
of  $1000,  and  all  interest  for  the  same. 

And  the  said  A.  B.  doth  hereby,  for  himself.  Ids  heirs,  executors, 
and  administrators,  covenant  with  the  said  G.  H.,  his  heirs  and  as- 
signs, that  he,  the  said  A.  B.,  hath  not  at  any  time  heretofore  made, 
done,  committed,  or  executed,  or  knowingly  or  willingly  permitted 
or  suffered,  or  been  party  or  privy  to  any  act,  deed,  matter,  or  thing, 
whereby,  or  by  reason  or  means  whereof,  he  is  in  any  wise  prevented 
from  assuring  the  said  hereditaments  and  premises  hereby  assured 
UNTO  and  to  the  use  of  the  said  G.  H.,  his  heirs  and  assigns,  in  man- 
ner aforesaid,  or  whereby,  or  by  reason  or  means  whereof,  the  said 
hereditaments  and  premises,  or  any  of  them,  or  any  part  or  parts 
thereof,  arc,'is,  can,  shall,  or  may  be  in  any  wise  impeached,  charged, 
affected,  or  incumbered,  in  title,  estate,  or  otherwise  howsoever. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  G.  H.,  his  heirs  and  as- 
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signs,  that,  notwithstanding  any  act,  deed,  matter,  or  thing  by  him, 
the  said  C.  D.,  or  by  any  person  or  persons  claiming  from,  under, 
or  in  trust  for  him,  made,  done,  omitted,  committed,  executed,  or 
knowingly  or  w^illingly  suffered,  to  the  contrary,  they,  the  said  C. 
D.,  and  E.  D.,  and  A.  B.,  or  some  of  them,  now  have  in  themselves 
good  right  and  absolute  authority  to  convey  the  said  hereditaments 
and  premises,  hereby  assured  or  expressed,  or  intended  so  to  be, 
with  their  appurtenances,  unto  and  to  the  usb  of  the  said  G.  H., 
his  heirs  and  assigns,  in  manner  aforesaid. 

And  that  it  shall  be  lawful  for  the  said  G.  H.,  his  heirs  and  as- 
signs, from  time  to  time,  and  at  all  times  hereafter,  peaceably  and 
quietly  to  hold,  possess,  and  enjoy  the  said  hereditaments  and 
premises,  hereby  assured  or  expressed,  or  intended  so  to  be,  with 
their  appurtenances,  and  receive  the  rents  and  profits  thereof,  and 
of  every  part  thereof,  to  and  for  his  and  their  own  benefit,  without 
any  lawful  let,  suit,  trouble,  eviction,  claim,  or  demand,  whatsoever, 
of  or  by  him,  the  said  C.  D.,  and  his  heirs,  or  the  said  E.  D.,  or  the 
said  A.  B.,  or  his  heirs,  or  by  any  other  person  or  persons  lawfully 
claiming  or  to  claim  by,  from,  or  under,  or  in  tmst  for  them,  or  any 
of  them.  And  that  free  and  clear,  and  freely  and  clearly,  and  ab- 
solutely acquitted,  exonerated,  released,  and  forever  discharged,  or 
otherwise,  by  the  said  C.  D.,  his  heirs,  executors,  and  administrators, 
well  and  sufficiently  saved,  defended,  kept  harmless,  and  indemnified, 
of,  from,  and  against  all  estates,  titles,  troubles,  charges,  debts,  and 
incumbrances,  whatsoever,  either  already  or  to  be  herein  after  had, 
made,  executed,  occasioned,  or  suflicred  by  the  said  C.  D.,  or  his 
heirs,  or  the  said  E.  F.,  or  the  said  A.  B.,  or  his  heirs,  or  by  any 
person  or  persons  lawfully  claiming  or  to  claim  by,  from,  or  under, 
or  in  trust  for  them,  or  any  of  them. 

And  further,  that  he,  the  said  C.  D.,  and  his  heirs,  and  the  said 
E.  F.,  and  the  said  A.  B.,  and  his  heirs,  and  all  and  every  other 
person  and  persons  having  or  claiming,  or  who  shall  or  may  have  or 
claim,  any  estate,  right,  title,  or  interest,  at  law  or  in  equity,  in,  to, 
or  out  of  the  said  hereditaments  and  premises,  hereby  assured  or  ex- 
pressed, or  intended  so  to  be,  or  any  of  them,  or  any  part  thereof, 
by,  from,  or  under,  or  in  trust  for  him,  the  said  C.  I).,  or  his  heirs, 
or  the  said  E.  F.,  or  the  said  A.  B.,  or  his  heirs,  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  upon  the  reasonable  request 
and  at  the  costs  and  charges  of  the  said  G.  H.,  his  heirs  or  assigns, 
make  and  perfect,  or  cause  to  be  made  and  perfected,  all  such  fur- 
ther and  other  lawful  and  reasonable  acts,  deeds,  things,  devises,  and 
assurances  in  the  law,  whatsoever,  for  the  further,  better,  more  per- 
fectly, and  absolutely  appointing,  conveying,  and  assUl-ing  of  the 
said  hereditaments  and  premises,  hereby  assured  or  expressed,  or  in- 
tended so  to  be,  and  every  part  thereof,  with  their  appurtenances, 
UNTO  and  to  the  use  of  the  said  G.  II.,  his  heirs  and  assigns,  in 
132 


FORMS. 

manner  aforesaid,  and  according  to  the  true  intent  and  meaning  of 
these  presentA,  as  by  the  said  G.  H.,  his  heirs  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  be  reasonably  devised,  advised,  and 
required. 

IN  WITNS88,  &c. 


405.  Conveyance  (/Freeholds  and  Assignment  <y* Lease- 
holds to  Purchaser. 

This  indentubb,  made  the  day  of  ,  between 

A.  B.,  of  ,  (vendor y)  of  the  one  part,  and  C.  D.,  of 

,  (purchaser,)  of  the  other  part,  witnesseth  : — 

That  wherbab,  by  an  indenture  of  lease,  dated  the 
day  of  ,  and  made  between  (parlieSy)  all,  <fec.,  (description 

of  the  leasehold  property,)  with  their  respective  appurtenances,  were 
demised  to  the  said  A.  B.,  his  executors,  administrators,  and  assigns, 
for  the  terra  of  thirty  years  from  the  day  of  , 

at  the  yearly  rent  of  $  ,  and  under  and  subject  to  the  cove- 

nants and  conditions  therein  contained,  and  on  the  part  of  the  lessee, 
his  executors,  administrators,  and  assigns  to  be  observed  and  per- 
formed ; 

And  whbrbas  the  said  A.  B.  hath  agreed  with  the  said  C.  D., 
for  the  absolute  sale  to  him  of  the  freehold  hereditaments  and 
premises  herein  after  described,  and  intended  to  be  herehy  granted 
and  assured,  and  the  freehold  and  inheritance  thereof  in  fee  simple 
in  possession,  free  from  incumbrances,  and  of  the  leasehold  prem- 
ises comprised  in  the  said  recited  indenture  of  lease,  for  the  residue 
of  the  said  term  of  thirty  years,  subject  to  the  rent,  covenants,  and 
conditions  aforesaid,  at  or  for  the  price  or  sum  of  %  ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  pursuaucc  of  the  said 
agreement  in  this  behalf,  and  in  consideration  of  the  sum  of  $  , 

to  the  said  A.  B.  paid  by  tbe  said  C.  D.,  on  or  immediately  before 
the  execution  of  these  presents,  [the  receipt  whereof  he,  the  said 
A.  B.,  doth  hereby  acknowledge,]  he,  the  said  A.  B.,  doth  hereby 
grant  unto  the  said  C.  D.,  his  heirs*  and  assigns,  all,  &c.,  (descrip- 
tion of  the  freehold  property,) 

Together  with  all  and  singular  the  houses,  outhouses,  edifices, 
buildings,  bams,  stables,  yards,  gardens,  orchards,  fences,  ditches, 
ways,  waters,  water-courses,  liberties,  privileges,  easements,  profits, 
commodities,  emoluments,  and  appurtenances,  whatsoever,  to  the 
said  hereditaments  and  premises  hereby  assured  or  expressed,  or 
intended  so  to  be,  or  any  of  them,  or  any  part  thereof  belonging  or 
in  any  wise  appertaining.  And  all  the  estate  and  interest  of  him, 
the  said  A.  B.,  in  and  to  the  said  hereditaments  and  premises,  and 
every  part  thereof,  to  hold  the  said  hereditaments  and  premises 
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I79TO  the  said  C.  D.,  his  heirs  and  assigns,  to  the  usx  of  the  said 
C.  D.,  his  heirs  and  assigns. 

And  this  indenture  also  witnesseth  that,  in  pursuance  and 
performance  of  the  aforesaid  agreement  in  this  hehalf,  and  for  the 
consideration  aforesaid,  he,  the  said  A.  B.,  doth  hereby  assigm  unto 
the  said  C.  D.,  his  executors,  administrators,  and  assigns,  all  that 
the  said  messuage  or  tenement,  hereditaments,  and  premises  com- 
prised in  and  demised  by  the  said  indenture  of  lease  of  the 

day  of  ,  with  their  rights,  easements,  and  appurte- 

nances, AND  ALL  THE  ESTATE  and  interest  of  the  said  A.  B.  in  or 
out  of  the  said  premises  hereby  assigned,  and  every  part  thereof, 
TO  HOLD  the  said  messuage  or  tenement,  hereditaments,  and  prem- 
ises, hereby  assigned,  unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  for  all  the  residue  of  the  said  term  of  thirty 
years,  at  the  rent  and  under  and  subject  to  the  covenants  and  con- 
ditions by  and  in  the  said  lease  reserved  and  contained,  and  here- 
after, on  the  part  of  the  lessee,  his  executors,  administrators^  and 
assigns,  to  be  paid,  observed,  and  performed. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs,  execu- 
tors, administrators,  and  assigns,  respectively,  that,  notwithstanding 
any  act  or  thing  by  the  said  A.  B.  done,  or  knowingly  or  willingly 
suffered,  to  the  contrary,  the  said  indenture  of  lease  is  a  good  and 
effectual  lease  of  the  said  hereditaments  and  premises  hereby  as- 
signed, and  every  part  thereof,  for  the  said  term  of  thirty  years,  and 
has  not  become  void  or  voidable,  and  that  the  rent,  covenants,  con- 
ditions, and  agreements,  in  the  said  lease  reserved  and  contained, 
have,  on  the  tenant's  or  lessee's  part,  been  duly  paid,  observed,  and 
performed,  up  to  the  date  of  these  presents. 

And  that,  for  and  notwithstanding  any  such  act  or  thing  as  afore- 
said, he,  the  said  A.  B.,  now  hath  full  power  to  grant  the  said 
hereditaments  and  premises  herein  before  granted,  or  expressed  so 
to  be,  unto  the  said  C.  D.,  his  heirs  and  assigns,  in  manner  afore- 
said, free  from  all  incumbrances,  and  to  assign  the  said  premises, 
hereby  assigned,  or  expressed  so  to  be,  with  their  appurtenances, 
unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  for 
and  during  the  residue  of  the  said  term  of  thirty  years,  subject  as 
in  manner  aforesaid. 

And  that  it  shall  be  lawful  for  the  said  C.  D.,  his  heirs  and  as- 
signs, as  to  the  said  freehold  hereditaments  and  premises,  at  all 
times  hereafter,  and  for  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  as  to  the  said  leasehold  premises,  at  all  times  hereafter, 
during  the  said  term  of  thirty  years,  quietly  to  hold  and  enjoy  the 
same  freehold  and  leasehold  hereditaments  and  premises,  respect- 
ively, with  their  appurtenances,  and  to  receive  the  rents  and  profits 
thereof,  and  of  every  part  thereof,  to  and  for  his  and  their  own  use, 
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without  any  claim  or  demand  whatsoever  of  or  by  the  said  A.  B., 
his  heirs,  executors,  or  administrators,  or  any  person  or  persons 
claiming  under  or  in  trust  for  him,  them,  or  any  of  them. 

And  that  free  from  all  incumbrances,  [save  and  except  as  to  the 
said  leasehold  premises,  the  rent,  covenants,  and  agreements,  by 
and  in  the  said  recited  indenture  of  lease  reserved,  and  on  the  ten- 
ant's or  lessee's  part,  to  be  observed  and  performed.] 

And  that  the  said  A.  B.,  his  heirs,  executors,  and  administrators, 
and  all  other  persons  claiming  any  estate,  right,  title,  or  interest,  at 
law  or  in  equity,  in,  to,  or  out  of  the  said  freehold  and  leasehold 
hereditaments  and  premises,  respectively,  or  any  of  them,  or  under 
or  in  trust  for  the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
will,  at  all  times,  upon  the  request  and  at  the  costs  of  the  said  C. 
D.,  his  heirs,  executors,  administrators,  or  assigns,  make  and  perfect 
all  such  further  acts  and  assurances  for  the  farther  and  more  pei^ 
fectly  assuring  of  the  said  freehold  hereditaments  and  premises  unto 
the  said  0.  D.,  his  heirs  and  assigns,  and  the  said  leasehold  prem- 
ises unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
for  the  remainder  then  to  come  of  the  said  term  of  thirty  years,  as 
by  the  said  0.  D.,  his  heirs,  executors,  administrators,  or  assigns,  or 
his  or  their  counsel,  shall  be  required  and  advised. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  A.  B.,  his  exec- 
utors and  administrators,  that  the  said  0.  B.,  his  heirs,  executors, 
administrators,  and  assigns,  will  henceforth,  during  the  said  term  of 
thirty  years,  duly  and  punctually  pay  the  said  yearly  rent  of  $  , 
by  the  said  indenture  of  lease  reserved,  and  will  observe  and  per- 
form all  the  covenants,  conditions,  and  agreements  in  the  said  lease 
contained,  and  henceforth  on  the  part  of  the  tenant  or  lessee^  his 
executors,  administrators,  or  assigns,  to  be  observed  and  performed, 
and  will,  at  all  times  hereafter,  save  and  keep  the  said  A.  B.,  his 
heirs,  executors,  and  administrators,  indemnined  against  the  pay- 
ment of  the  said  rent,  and  the  performance  of  the  said  covenants 
and  conditions,  and  from  and  against  all  actions,  suits,  expenses, 
and  demands,  on  account  of  the  same,  or  in  any  wise  relating 
thereto. 

In  witness  whereof,  &c. 


406.   Conveyance  of  an  Equity  of  Eedemption  {by  In- 
dorsement) to  the  Mortgagee. 

This  ihdentcre,  <fec.,  between  the  within  named  {mortgagor^)  of 
the  one  part,  and  the  within  named  (purchaser,)  of  the  other  part, 
witnesscth  as  follows : — 

(1.)  In  consideration  of  $  ,  now  due  for  principal  and  inter- 

est on  the  security  of  the  within  written  indenture,  and  of  t  , 
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now  paid  to  the  said  M.  by  tlic  said  P.,  the  said  M.  grants  unto  the 
said  P.,  and  his  heirs,  the  premises  expressed  to  be  granted  by  the 
within  written  indenture,  discharged  from  all  equity  of  redemption 
under  the  same  indenture. 

(2.)  The  said  M.,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenants  with  the  said  P.,  his  heirs  and  assigns,  that,  not- 
withstanding any  thing  by  the  said  M.  [or  his  ancestors]  done  or 
knowingly  suflered,  he  is  entitled  to  execute  this  -grant  of  the  prem- 
ises, free  from  incumbrances,  and  that  he,  and  every  person  claiming 
under  or  in  trust  for  him  [or  his  ancestors]  will,  at  the  cost  of  the  said 
P.,  his  heirs  and  assigns,  do  all  acts  required  for  perfecting  such  grant. 

In  witness,  &c. 


407.  Conveyance  of  Freeholds  by  Executor,  {luho  vrcs 
also  ilie  Testator's  Heir  at  Law,)  wncfer  a  Will  directing 
a  sahy  but  witliout  specifying  by  whom  the  sale  should  be  made^ 
or  blending  the  Sale-Moneys  and  personalty. 

This  indenturb,  <fec.,  between  A.  B.,  of  ,  of  the  one 

part,  and  C.  D.,  of  ,  of  the  other  part,  witnesseth  as 

follows : — 

(1.)  In  consideration  of  ,  paid  by  the  said  C.  D.  to  the 

said  A.  B.,  as  surviving  executor  of  the  will  [dated,  &c.,]  of  his 
father,  X.  Y.,  and  for  effectuating  a  sale  made  by  him  as  such  executor, 
[and  also  as  the  heir  at  law  of  his  said  father,]  pursuant  to  the  di- 
rections of  the  said  will,  the  said  A.  B.,  as  to  such  of  the  premises 
as  are  vested  in  him  as  such  heir  at  law,  grants  unto  the  said  C.  D., 
and  his  heirs,  the  hereditaments  described  in  the  schedule  hereto, 
with  their  legal  or  usual  appurtenances. 

(2.)  The  said  A.  B.,for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenants  with  the  said  C.  D.,  his  heirs,  [executors,  admin- 
istrators,] and  assigns,  that  he,  the  said  0.  D.,  hath  done  or  know- 
ingly suffered  nothing  whereby  the  premises  are  or  may  be  incum- 
bered or  prejudicially  affected. 

In  witness,  <S:c. 


408.  Conveyance  in  Fee  by  two  Vendors  cf  tJieir  re- 
spective Moieties  in  a  Dwelling-House  and  Premises, 
suliject  to  the  Estate  of  a  Tenant  for  Life.  One  of  the 
VENDOiiS  w  a  Married  Woman,  and  her  Moiety  is  set- 
tled to  her  Separate  Use.  Her  Husband  joins  to  convey 
his  Interest  in  tJie  Legal  Estate. 

This  indenture,  made  the  day  of  ,  between  A.  B., 

of  ,  (vendor  of  one  moiety  of  hereditaments f)  of  the  first  part, 
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editaments  and  premises,  and  the  acts  and  deeds  relating  there* 
to,  and  not  further  or  otherwise,  do  hereby,  respectively,  for 
themselves  and  for  their  respective  heirs,  executors,  and  adminis* 
trators,  covenant  and  agree,  with  the  said  O.  P.,  his  heirs  and  assigns, 
in  manner  following:  [that  is  to  say,]  Tsat,  for  and  notwithstanding 
any  act,  deed,  matter,  or  thing  whatsoever,  by  them,  the  said  A.  B., 
and  the  said  0.  D.,  and  £.  D.,  or  any  of  them,  or  by  any  person  or 
persons  lawfully  claiming  from,  under,  or  in  trust  for  them,  or  any 
of  them,  made,  done,  omitted,  committed,  executed,  or  knowingly  or 
willingly  suffered,  to  the  contrary,  they,  the  said  A.  B.,  and  the  said 
C.  D.,  and  £.  D.,  respectively,  are  now  seized  to  them  and  their 
heirs  of  an  absolute  estate  of  inheritance,  in  fee  simple  in  possession,  in 
the  hereditaments  hereby  assured  or  expressed,  or  intended  so  to  be. 

And  that,  notwithstanding  any  such  act,  deed,  matter,  or  thing, 
as  aforesaid,  the  said  A.  B.,  and  the  said  0.  D.,  and  £.  D.,  or  some 
or  one  of  them,  now  have  or  hath  in  themselves,  or  himself,  or  her- 
self, good  right,  full  power,  and  lawful  and  absolute  authority  to 
grant,  bargain,  sell,  and  convey  the  said  hereditaments  and  premises, 
hereby  assured  and  expressed,  or  intended  so  to  be,  with  their  ap- 
purtenances, TO  THB  U8B8  and  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents;  And  that  it  shall  be 
lawful  for  the  said  O.  P.,  his  heirs  and  assigns,  from  time  to  time, 
and  at  all  times  hereafter,  peaceably  and  quietly  to  have,  hold, 
occupy,  possess,  and  enjoy,  the  said  hereditaments  and  premises, 
with  their  appurtenances,  and  to  receive  the  rents  and  profits 
thereof,  and  of  every  part  thereof,  to  and  for  his  and  their  own  use 
and  benefit,  without  any  trouble,  eviction,  claim,  or  demand,  whatso- 
ever, of  or  by  the  said  A.  B.,  and  the  said  0.  D.,  and  £.  D.,  or  any 
of  them,  or  the  heirs  of  them  or  any  of  them,  or  any  other  person 
or  persons  lawfully  claiming  or  to  claim  by,  from,  or  under,  or  in 
trust  for  them  or  any  of  them. 

And  that  free  and  clear,  and  freely  and  clearly,  and  absolutely 
acquitted,  exonerated,  released,  and  forever  discharged,  or  otherwise, 
by  the  said  A.  B.  and  C.  D.,  respectively,  and  their  respective  heirs, 
executors,  and  administrators,  well  and  sufficiently  saved,  defended, 
kept  harmless,  and  indemnified  of^  from,  and  against  all  former  and  * 
other  estates,  titles,  troubles,  charges,  debts,  and  incumbrances,  what* 
soever,  either  already  or  to  be  hereafter  had,  made,  executed,  occa- 
sioned, or  suffered  by  the  said  A.  B.,  and  the  said  0.  D.,  and  £.  D., 
or  any  of  them,  or  any  person  or  persons  lawfully  claiming  or  to 
claim  by,  from,  or  under,  or  in  trust  for  them  or  any  of  them. 

And  furthbr  that  they,  the  said  A.  B.,  and  the  said  C.  D.,  and  £. 
D.,  respectively,  and  their  respective  heirs,  and  all  persons  whosoever, 
claiming  or  to  claim  any  estate,  right,  title,  or  interest,  at  law  or  in 
equity,  in,  to,  or  out  of  the  said  hereditaments  and  premises,  or  any 
of  them  or  any  part  thereof,  by,  from  or  under,  or  in  trust  for 
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them,  or  any  of  them,  or  the  heirs  of  them,  or  any  of  them,  shall 
and  will,  from  time  to  time  and  at  all  times  hereafter,  upon  the 
reasonable  request  and  at  the  costs  and  charges  of  the  said  O.  P., 
his  heirs  or  assigns,  make  and  perfect,  or  cause  to  be  made  and  per- 
fected, all  such  further  and  other  lawful  and  reasonable  acts,  deeds, 
things,  devises,  conveyances,  and  assurances  in  the  law,  whatsoever, 
for  the  further,  better,  more  perfectly  and  absolutely  granting,  con- 
veying, and  assuring  of  the  said  hereditaments  and  premises,  and 
every  part  thereof,  with  their  appurtenances,  unto  and  to  thk  use 
of  the  said  O.  P.,  his  heirs  and  assigns,  in  manner  aforesaid,  and 
according  to  the  true  intent  and  meaning  of  these  presents,  as  by 
the  said  O.  P.,  his  heirs  or  assigns,  or  his  or  their  counsel  in  the 
law,  shall  be  reasonably  devised,  advised,  and  required. 
In  witness  whereof,  <&c. 


409.   Reconveyance  hy  Heir  and  Executors  of  a 

Mortgagee. 

This  indenture,  made  the  day  of  ,  between  A. 

B.,  of  of  ,  in  the  county  of  ,  and  Province 

of  Canada  ,  (heir  at  law  of  mortgagee^  of  the  first  part, 

C.  D.,  of  ,  and  E.  F.,  of  ,  (executors,)  of  the  sec- 

ond part,  and  G.  H.,  of  ,  (mortgagor^)  of  the  third  part. 

Whereas,  by  an  indenture,  dated  the  day  of  ,  and 

expressed  to  be  made  between  the  said  G.  H.,  of  the  one  part^  and 
the  said  (mortgagee,)  of  the  other  part,  in  consideration  of  the 
sum  of  dollars,  by  the  said  (mortgagee)  paid  to  the  said  G.  H., 

the  said  G.  H.  did  grant  unto  the  said  (mortgagee,)  his  heirs  and  as- 
signs, the  hereditaments  intended  to  be  hereby  granted.  To  hold 
the  same  unto  and  to  the  use  of  the  said  mortgagee,  his  heirs  and 
assigns,  subject  to  a  proviso,  in  the  indenture  now  m  recital  contained, 
for  redemption  of  tne  same  premises  on  payment  by  the  said  G.  H., 
his  heirs,  executors,  administrators,  or  assigns,  unto  the  said  (mort- 
gagee,) his  executors,  administrators,  or  assigns,  of  the  sum  of 
dollars,  with  interest  for  the  same,  after  the  rate  and  at  the  time 
therein  mentioned ; 

And  whereas  the  said  (mortgagee)  duly  made  and  executed  his 
last  will,  dated  the  day  of  ,  and  thereby  appointed 

the  said  C.  D.  and  E.  F.  executors  thereof,  but  did  not  thereby 
devise  the  legal  estate  in  the  said  hereditaments,  and  died  leaving 
the  said  A.  13.  his  heir  at  law,  and  without  having  revoked  or  al- 
tered his  said  will,  and  the  same  was  proved  by  the  said  C.  D.  and 
E.  F.,  in  the  court  of  ,  on  the  day  of  ; 

And  whereas  the  said  sum  of  dollars  is  now  owing  to  the 

said  0.  D.  and  E.  F.  on  the  said  security,  but  all  interest  thereon 
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has  been  paid  up  to  the  date  of  these  presents,  and  the  said  G.  H. 
is  desirous  of  paying  off  the  said  sum  of  dollars,  and  of  hav- 

ing such  I'econveyance  as  is  herein  after  contained ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  Consideration  of  all 
interest  on  the  said  sum  of    .  dollars  having  been  paid  as  afore- 

said, and  of  the  sum  of  dollars  to  the  said  C.  D.  and  E.  F. 

this  day  paid  by  the  said  G.  H.,  [the  receipt  whereof  the  said  C. 
D.  and  E.  F.  do  hereby  acknowledge,]  he,  the  said  A.  B.,  by  the 
direction  of  the  said  C.  D.  and  E.  F.,  doth  hereby  grant,  and  they, 
the  said  C.  D.  and  E.  F.,  do  hereby  release  unto  the  said  G.  H.,  his 
heirs  and  assigns,  all  (parcels^)  and  all  and  singular  other  the 
hereditaments,  by  the  said  indenturo  of  the  day  of  , 

expressed  to  be  granted,  [or  released,  or  appointed,  or  appointed  and 
granted,  <fec.,  as  the  case  may  6^,]  Together  with  all  ways,  water- 
courses, rights,  privileges,  easements,  advantages,  and  appurtenances, 
whatsoever,  to  the  said  hereditaments  or  any  part,  thereof  apper- 
taining, or  with  the  same  or  any  part  thereof  held,  used,  or  en- 
joyed, or  reputed  as  part  thereof,  or  appurtenant  thereto.  And  all 
THE  ESTATE  and  iutcrcst  of  the  said  A.  B.,  C.  D.,  and  E.  F.,  in  the 
said  premises.  To  hold  the  said  premises  unto  and  to  the  use  of 
the  said  G.  II.,  his  heirs  and  assigns,  discharged  from  the  said  mort- 
gage-debt of  dollars,  and  all  interest  for  the  same,  and  from 
all  claims  under  the  Siiid  indenture  of  mortgage. 

And  each  of  them,  the  said  C.  D.  and  E.  F.,  so  far  as  relates  to 
his  own  acts  and  deeds,  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  G.  H.,  his  heirs, 
executors,  and  atlministrators,  respectively,  that  they,  the  said  C 
D.  and  E.  F.,  respectively,  have  not  done  or  knowingly  suffered 
any  thing  whereby  the  said  moneys,  hereditaments,  and  premises, 
or  any  part  thereof,  respectively,  are  or  can  be  impeached,  incum- 
bered, or  affected,  in  any  wise  howsoever,  or  whereby  they  respect- 
ively are  prevented  from  assigning  and  granting  the  same  premises, 
or  any  part  thereof,  respectively,  in  manner  aforesaid. 

In  witness  whereof,  <Src. 


410.  Recoxveyance  of  Freeholds  and  Leaseholds  by 
Heir  and  Executor  of  Mortgagee  by  Indorsement. 

This  indenture,  Ac,  between  A.  B.,  (heir,)  of  the  first  part, 
C.  D.,  (executor,)  of  the  second  part,  and  tne  within  named  E.  F., 
the  (marlyayor,)  of  the  third  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  by  the  said  E.  F.  to  the 
said  C.  D.,  as  sole  executor  of  the  will  [dated,  &c.,]  of  the  within 
named  X.  Y.,  in  discharge  of  all  principal  and  interest  now  due  on 
the  security  of  the  within  written  indenture,  the  said  A.  B.,  as  to 
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Buch  of  the  after  mentioned  premises  as  are  now  vested  in  him,  as  heir 
at  law  of  the  said  X.  Y.,  by  the  direction  of  the  said  0.  D.,  grants  unto 
the  said  £.  F.,  and  his  heirs,  the  premises  granted  by  the  within 
written  indenture,  discharged  from  all  moneys  thereby  secured. 

(2.)  For  the  consideration  aforesaid,  the  said  C.  D.  assigns  unto 
the  said  £.  F.,  his  executors  and  administrators,  the  premises  as- 
signed by  the  within  written  indenture,  discharged  from  all  mon> 
eys  thereby  secured,  [during  the  subsisting  residue  of  the  within 
mentioned  terms.] 

(3.)  Each  of  them,  the  said  A.  B.  and  C.  D.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenants  with  the  said  E.  F.,  his 
heirs,  [executors,  administrators,]  and  assigns,  that  they,  the  said  A. 
B.  and  C.  D.,  respectively,  have  done  or  knowingly  suffered  nothing 
whereby  the  premises  are  or  may  be  incumbered  or  prejudicially 
affected. 

In  witness,  <fec. 


ERRATA. 

The  Forms  under  Paragraph  Nos.  412,-413,-414  and  415,  are 
United  States  Forms,  and  should  have  been  designated  in  the  heading. 

On  Page  571,  ('id  on  the  page)  the  form  of  Negotiable   Note  is 
for  use  in  the  United  StAtea. 
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..vitttautobidiurn,  snouici  pay 
unto  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  the 
sum  of  dollars,  with  [lawful]  interest  for  the  same,  on  or  be- 

fore the  day  of  ,  in  the  year,  &c. ;  then,  and  in  such 

case,  the  said  indenture  should  be  void  and  of  no  effect ; 

And  the  said  E.  F.  did,  by  the  said  indenture,  for  himself,  his 
heirs  and  assigns,  agree  with  the  said  A.  B.,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that,  in  case  it  should  so  happen  that  the 
said  sum  of  dollars,  and  the  interest  for  the  same,  should  be 

due  and  unpaid,  at  the  time  limited  for  the  payment  thereof,  in  the 
whole  or  in  pfirt  thereof,  it  should  be  lawful  for  the  said  A.  B., 
his  heirs  or  assigns,  at  after  default  in  such  payment,  to 

sell  and  dispose  of  the  said  mortgaged  premises,  with  the  appur- 
tenances, at  public  auction,  [or  otherwise,  as  the  case  may  be,]  and, 
out  of  the  moneys  to  arise  from  the  sale  thereof,  to  retain  and  keep 
142 


the  said  sum  of  '  dollars,  and  the  interest,  or  so  much  thereof 
as  might  be  due,  together  with  the  costs  and  charges  of  such  sale 
or  sales,  rendering  uie  overplus  money,  if  any,  to  the  said  £.  F., 
his  heirs,  executors,  administrators,  or  assigns ; 

ANn  WHEREAS  the  said  £.  F.  did  not  pay  to  the  said  A.B.  the  said 
sum  of  money,  with  the  interest,  at  the  time  limited  for  payment, 
or  at  any  time  since ;  and  the  said  A.  B.  hath,  therefore,  m  pursu- 
ance of  the  authority  so  given  to  him  as  aforesaid,  caused  the  prem- 
ises to  be  advertised  and  sold  at  public  auction,  [or  otherwise,  as 
the  case  may  be,]  and  the  same  have  been  knocked  down  to  the 
said  C.  D.,  for  dollars,  being  the  highest  sum  bid  for  the 


same ; 


Now,  THEREFORE,  THIS   INDENTURE  WITNESSETH    that   the  Said  A. 

B.,  in  pursuance  of  the  power  aforesaid,  and  also  for  and  in  con- 
sideration of  the  said  sum  of  dollars,  to  him  paid  by  the 
said  C.  D.,  [the  receipt  whereof  is  hereby  acknowledged,]  doth 
hereby  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the 
said  0.  D.,  his  heirs  and  assigns,  all  the  farm,  piece,  or  parcel  of 
land  above  mentioned,  together  with  the  hereditaments  and  appur- 
tenances, as  the  same  is  described  and  conveyed  by  the  said  indenture 
of  mortgage ;  and  all  the  estate,  light,  title,  interest,  claim,  and  de- 
mand, at  law  and  in  equity,  of  him,  the  said  A.  B.,  and  also  of  the 
said  £,  F.,  as  far  as  the  said  A.  B.  hath  power  to  grant  and  convey 
the  same,  of,  in,  and  to  the  premises,  and  every  part  and  parcel 
thereof.  To  hold  the  said  premises,  with  the  appurtenances,  unto 
and  TO  THE  USB  of  the  said  C.  D.,  his  heirs  and  assigns. 
In  witness  whereof,  &c. 


412,  Deed  of  Mortgaged  Premises,  on  Foreclosure  by 

Advertisement. 

This  indenture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  be- 

tween C.  D.,  of  ,  of  the  nrst  part,  and  E.  F.,  of  , 

of  the  second  part : — 

Whereas  A.  B.,  by  a  certain  indenture  of  mortgage,  bearing 
date  the  day  of  ,  one  thousand  eight  hundred 

and  ,  for  the  consideration  of  the  sum  of  ,  did 

bargain,  sell,  and  convey,  unto  C.  D.,  his  heirs  and  assigns,  forever, 
all  that  certain  piece  or  parcel  of  land,  herein  after  particularly 
described,  with  the  appurtenances,  subject  to  a  proviso,  in  the  said 
indenture  of  mortgage  contained,  that  the  same  should  be  void  on 
the  payment,  to  the  said  C.  D.,  his  heirs,  executors,  administrators, 
or  assigns,  of  the  sum  of  dollars,  in  the  manner  particularly 
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such  of  the  after  mentioned  premises  as  are  now  vested  in  him,  as  heir 
at  law  of  the  said  X.  Y.,  by  the  direction  of  the  said  C.  D.,  grants  unto 
the  said  E.  F.,  and  his  heirs,  the  premises  granted  by  the  within 
written  indenture,  discharged  from  all  moneys  thereby  secured. 

(2.)  For  the  consideration  aforesaid,  the  said  C.  D.  assigns  unto 
the  said  £.  F.,  his  executors  and  administrators,  the  premises  as- 
signed by  the  within  written  indenture,  discharged  from  all  mon- 
eys thereby  secured,  [during  the  subsisting  residue  of  the  within 
mentioned  terms.] 

(3.)  Each  of  them,  the  said  A.  B.  and  C.  D.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenants  with  the  said  E.  F.,  his 
heirs,  [executors,  administrator^^,]  and  assigns,  that  they,  the  said  A. 
B.  and  C.  D.,  respectively,  have  done  or  knowingly  suffered  nothing 
whereby  the  premises  are  or  may  be  incumbered  or  prejudicially 
affected. 

In  witness,  &c. 


411.  Deed  of  Bargain  and  Sale  of  Lands. 

On  Sale  hy  Mortgagee, 

This  indenture,  made  the  day  of  ,  in  the  year 

<fec.,  18      ,  between  A.  B.,  of  ,  of  the  one  part,  and  C.  D. 

of  ,  of  the  other  part 

Whereas  £.  F.,  of  ,  did,  by  a  certain  indenture  of 

mortgage,  dated  the  day  of  ,  in  the  year  ,  for  the 

consideration  of  ,  bargain  and  sell  unto  the  said  A.  B.,  and  to 

his  heirs  and  assigns  forever,  all  that  certain,  &c.,  {parcels  ;)  Together 
WITH  ALL  AND  SINGULAR  the  hereditaments  and  appurtenances  there- 
unto belonging :  To  hold  the  said  granted  and  bargained  premises, 
with  the  appurtenances,  unto  and  to  the  use  of  the  said  A.  B.,  his 
heirs  and  assigns ;  Subject  to  a  condition  therein  contained  that, 
if  the  said  E.  F.,  his  heirs,  executors,  or  administrators,  should  pay 
unto  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  the 
sum  of  dollars,  with  [lawful]  interest  for  the  same,  on  or  be- 

fore the  day  of  ,  in  the  year,  &c. ;  then,  and  in  such 

case,  the  said  indenture  should  be  void  and  of  no  effect ; 

And  the  said  E.  F.  did,  by  the  said  indenture,  for  himself,  his 
heirs  and  assigns,  agree  with  the  said  A.  B.,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that,  in  case  it  should  so  happen  that  the 
said  sum  of  dollars,  and  the  interest  for  the  same,  should  be 

due  and  unpaid,  at  the  time  limited  for  the  payment  thereof,  in  the 
whole  or  in  part  thereof,  it  should  be  lawful  for  the  said  A.  B., 
his  heirs  or  assigns,  at  after  default  in  such  payment-,  to 

sell  and  dispose  of  the  said  mortgaged  premises,  with  the  appur- 
tenances, at  public  auction,  \or  otherwise,  as  the  case  may  be,]  and, 
out  of  the  moneys  to  arise  from  the  sale  thereof^  to  retain  and  keep 
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tiie  uld  Bum  of  '  dollars,  aod  the  iaterest,  or  bo  mach  thereof 
u  might  be  dne,  toe^ther  nith  the  costs  and  charges  of  such  ealo 
or  sales,  rendering  uie  overplus  money,  if  any,  to  the  said  K  F., 
bis  heirs,  executors,  administrators,  oi  assigns  ; 

And  wukhkas  the  said  £.  F.  did  not  pay  to  the  said  A.  B.  the  said 
sum  of  money,  with  the  interest,  at  the  time  limited  for  payment, 
or  at  any  time  since ;  and  the  said  A.  B.  hath,  therefore,  m  pursu- 
ance of  the  authority  so  eiven  to  him  as  aforesaid,  caused  the  prem- 
ises to  be  advertised  and  sold  at  public  auction,  [or  otherwise,  as 
the  case  may  be,]  and  the  same  have  been  knocked  down  to  the 
said  C.  D.,  for  dollars,  being  the  highest  sum  bid  for  the 

Now,  THSRKTOBx,  THIS  iHDBHTURB  wiTNESSKTH  that  the  ssid  A. 
B.,  in  pursuance  of  the  power  aforesaid,  and  also  for  and  in  con- 
sideration of  the  said  sum  of  dollars,  to  him  paid  by  the 
,^dC;D^[tbe  receipt  whereof  is  hereby  acknowledged,]  doth 


This  indenture,  made  the  day  of 

year  of  our  Lord  one  thousand  eight  hundred  and 
tween  C.  D.,  of  ,  of  the  first  part,  and  E.  F.,  of 

of  the  second  part : — 

WuBRBAB  A.  B.,  by  a  ccrtaiu  indenture  of  mortgiigc,  I 
date  the  day  of  ,  one  thousand  ei^iil  h 

and  ,  for  the  consideration  of  the  sum  of  ,  di^^ 

bargain,  sell,  and  convey,  unto  0.  D.,  his  heirs  and  assLKu^,  firever,^ 
all  that  certain  piece  or  parcel  of  land,  herein  after  [p^LriiciLlariy 
described,  with  the  appurtenances,  subject  to  a  proviso,  in  the  said 
indenture  of  mortgage  contained,  that  the  same  should  I 
the  payment,  to  the  said  C.  D.,  his  heirs,  executors,  administrators,  j 
or  assitrns,  of  the  sum  of  dollars,  in  the  manner  puriiculurly 
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such  of  the  after  mentioned  premises  as  are  now  vested  in  him,  as  heir 
at  law  of  the  said  X.  Y.,  by  the  direction  of  the  said  C.  D.,  ^anta  onto 
the  said  E.  R,  and  his  heirs,  the  premises  granted  by  the  within 
written  indenture,  discharged  from  all  moneys  thereby  secured. 

(2.)  For  the  consideration  aforesaid,  the  said  C.  D.  assigns  unto 
the  said  E.  F.,  his  executors  and  administrators,  the  premises  as- 
signed by  the  within  written  indenture,  discharged  from  all  mon- 
eys thereby  secured,  [during  the  subsistmg  residue  of  the  within 
mentioned  terms.] 

(3.)  Each  of  them,  the  said  A.  B.  and  C.  D.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenants  with  the  said  E.  F.,  his 
heirs,  [executors,  administrators,]  and  assigns,  that  they,  the  said  A. 
B.  and  C.  D.,  respectively,  have  done  or  knowingly  suffered  nothing 
whereby  the  premises  are  or  may  be  incumbered  or  prejudicially 
anecteCi. 


ERRATA. 

The  Forms  under  Paragraph  Nos.  412,-413,-414  and  415,  are 
United  States  Forms^  and  should  have  been  designated  in  the  heading. 

On  Page  571,  (2d  on  the  page)  the  form  of  Negotiable  Note  is 
for  use  in  the  United  States. 


..K.»tuvv/ia,  suuuiu  pay 

unto  ttie  said  A.  B.,  his  executors,  administrators,  or  assigns,  the 
sum  of  dollars,  with  [lawful]  interest  for  the  same,  on  or  be- 

fore the  day  of  ,  in  the  year,  &c. ;  then,  and  in  such 

case,  the  said  indenture  should  be  void  and  of  no  effect ; 

And  the  said  E.  F.  did,  by  the  said  indenture,  for  himself,  liis 
heirs  and  assigns,  agree  with  the  said  A.  B.,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that,  in  case  it  should  so  happen  that  the 
said  sum  of  dollars,  and  the  interest  for  the  same,  should  be 

due  and  unpaid,  at  the  time  limited  for  the  payment  thereof,  in  the 
whole  or  in  part  thereof,  it  should  be  lawful  for  the  said  A.  B., 
his  heirs  or  assigns,  at  after  default  in  such  payment,  to 

sell  and  dispose  of  the  said  mortgaged  premises,  with  the  appur- 
tenances, at  public  auction,  \or  otherwise,  as  the  case  may  be,]  and, 
out  of  the  moneys  to  arise  from  the  sale  thereof^  to  retain  and  keep 
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the  said  sam  of  '  dollars,  and  the  interest,  or  so  much  thereof 
as  might  be  due,  together  with  the  costs  and  charges  of  such  sale 
or  sales,  rendering  Uie  overplus  money,  if  any,  to  the  said  K  F., 
his  heirs,  executors,  administrators,  or  assigns ; 

And  whereas  the  said  £.  F.  did  not  pay  to  the  said  A.B.  the  said 
sum  of  money,  with  the  interest,  at  the  time  limited  for  payment, 
or  at  any  time  since ;  and  the  said  A.  B.  hath,  therefore,  in  pursu- 
ance of  the  authority  so  given  to  him  as  aforesaid,  caused  the  prem- 
ises to  be  advertised  and  sold  at  public  auction,  [or  otherwise,  as 
the  case  may  be,]  and  the  same  have  been  knocked  down  to  the 
said  C.  D.,  for  dollars,  being  the  highest  sum  bid  for  the 

same ; 

Now,  THEREFORE,  THIS   INDENTURE  WITNESSETH    that   the  Said  A. 

B.,  in  pursuance  of  the  power  aforesaid,  and  also  for  and  in  con- 
sideration of  the  said  sum  of  dollars,  to  him  paid  by  the 
said  C.  D.,  [the  receipt  whereof  is  hereby  acknowledged,]  doth 
hereby  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the 
said  C.  D.,  his  heirs  and  assigns,  all  the  farm,  piece,  or  parcel  of 
land  above  mentioned,  together  with  the  hereditaments  and  appur- 
tenances, as  the  same  is  described  and  conveyed  by  the  said  indenture 
of  mortgage ;  and  all  the  estate,  light,  title,  interest,  claim,  and  de- 
mand, at  law  and  in  equity,  of  him,  the  said  A.  B.,  and  also  of  the 
said  £,  F.,  as  far  as  the  said  A.  B.  hath  power  to  grant  and  convey 
the  same,  of,  in,  and  to  the  premises,  and  every  part  and  parcel 
thereof.  To  hold  the  said  premises,  with  the  appurtenances,  unto 
and  TO  THE  USE  of  the  said  C.  D.,  his  heirs  and  assigns. 
In  witness  whereof,  &c. 


412.  Deed  of  Mortgaged  Premises,  on  Foreclosure  by 

Advertisement. 

This  indenture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  be- 

tween C.  D.,  of  ,  of  the  first  part,  and  E.  F.,  of  , 

of  the  second  part : — 

Whereas  A.  B.,  by  a  certain  indenture  of  mortgage,  bearing 
date  the  day  of  ,  one  thousand  eight  hundred 

and  ,  for  the  consideration  of  the  sum  of  ,  did 

bargain,  sell,  and  convey,  unto  C.  D.,  his  heirs  and  assigns,  forever, 
all  that  certain  piece  or  parcel  of  land,  herein  after  particularly 
described,  with  the  appurtenances,  subject  to  a  proviso,  in  the  said 
indenture  of  mortgage  contained,  that  the  same  should  be  void  on 
the  payment,  to  the  said  C.  D.,  his  heirs,  executors,  administrators, 
or  assigns,  of  the  sum  of  dollars,  in  the  manner  particularly 
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specified  in  the  condition  of  a  certain  bond  or  obligation,  bearing 
even  date  with  the  said  indenture  of  mortgage;  with  a  specid 
power,  in  the  said  indenture  of  mortgage  contained,  authorizing  the 
said  C.  D.,  his  heirs,  executors,  administrators,  or  assigns,  if  default 
should  be  made  in  the  payment  of  the  said  sum  oi  money  men- 
tioned in  the  condition  of  the  said  bond  or  obligation,  with  the  in- 
terest, or  of  any  part  thereof,  to  sell  and  dispose  of  the  mortgaged 
premises,  or  any  part  thereof,  at  public  auction ;  and  to  make  and 
deliver  to  the  purchaser,  or  purchasers,  thereof  a  good  and  sufficient 
deed,  or  deeds,  of  conveyance  in  the  law,  for  the  same,  in  fee 
simple ; 

And  whereas  the  said  indenture  of  mortgage  has  been  duly 
recorded  according  to  law,  as  by  the  said  indenture  of  mortgage, 
and  the  record  thereof,  and  of  the  power  therein  contained,  refer- 
ence being  thereunto  had,  may  more  fully  and  at  large  appear ;  (If 
necessary^  my :  And  the  same  hath  been  duly  assigned  to  the  party 
of  the  first  part,  by  the  said  C.  D.,  as  by  the  record  of  the  said 
assignment,  &c.,  as  above  ;) 

And  whereas  default  having  been  made  in  the  payment  of  the 
money  intended  to  be  secured  by  the  said  indenture  of  mortgage, 
the  mortgaged  premises,  herein  after  particularly  described,  were, 
on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  sold  at  public  auction,  to  the  said  party  of  the 

second  part,  for  the  sum  of  ,  being  the  highest  sum  bid  for 

the  same,  public  notice  having  been  previously  given  of  ^ch  sale, 
by  advertisement,  inserted  and  published  for  twelve  weeks,  once  in 
each  week,  successively,  in  a  public  newspaper,  entitled  the  , 

printed  in  the  town  of  ,  in  the  county  in  which  the  mortgaged 

premises  are  situated,  a  copy  of  which  advertisement  was,  for  twelve 
weeks  prior  to  the  time  therein  specified  for  such  sale,  duly  aftixed 
on  the  outward  door  of  the  court-house  in  the  town  of  ,  being 

the  building  in  which  the  county  courts  are  directed  to  be  held ; 
and  the  said  party  of  the  first  part,  having  caused  a  copy  of  said 
printed  notice,  or  advertisement,  to  be  duly  served  on  all  per- 
sons having  any  claim  upon  the  said  premises,  as  required  by  the 
statute ; 

Now,  therefore,  this  indenture  WITNESSETH  that  the  party 
of  the  first  part,  for  and  in  consideration  of  the  sum  so  bid,  as 
aforesaid,  to  him  in  hand  paid  by  the  said  part^  of  the  second 

f^art,  at  the  time  of  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,]  hath  granted,  bar- 
gained, sold,  aliened,  released,  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  alien,  release,  and  confirm,  unto  the  said 
party  of  the  second  part,  and  to  his  heirs  and  assigns,  forever,  all 
(description)  together  with  all  and  singular  the  tenements, 
hereditaments,  and  appurtenances  thereunto  belonging,  or  any  wise 
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appertaining,  as  the  same  is  described  and  conveyed,  in  and  by  the 
said  indenture  of  mortgage ;  And  also  all  the  estate,  right,  title, 
interest,  property,  claim,  and  demand,  whatsoever,  both  in  law  and 
equity,  of  the  said  A.  B.,  as  well  as  of  the  said  party  of  the  first 
part,  of,  in,  and  to  the  above  described  premises,  with  the  appur- 
tenances, as  fully,  to  all  intents  and  purposes,  as  the  said  party  of 
the  first  part  hath  power  and  authority  to  grant  and  sell  the  same, 
by  virtue  of  the  said  indenture  of  mortgage,  and  of  the  statute  in 
such  case  made  and  provided,  or  otherwise :  To  have  and  to  hold 
the  said  above  mentioned  and  described  premises,  with  their  and 
every  of  their  appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  to  the  sole  and  onlv  proper  use,  benefit-, 
and  behoof  of  the  said  party  of  the  secona  part,  his  heirs  and 
assigns,  forever. 
In  witness,  &c. 


418.  Deed  by  Guardian. 

To  all  to  whom  these  presents  shall  come :  E.  F.,  of  , 

guardian  of  C.  B.  and  E.  B.,  minors,  and  children  of  A.  B.,  late  of 
the,  Ac,  deceased,  sends  greeting : — 

Whereas,  by  an  order  of  the  court  ,  holden  at  , 

within  and  for  the  county  of  ,  in  said  province,  on  the 

day  of  ,  the  said  E.  F.,  in  his  capacity  of 

guardian,  as  aforesaid,  was  empowered  to  make  sale  of  the  whoje 
of  the  said  minors'  interest,  being  one  undivided  twelfth  part  each, 
in  the  real  estate  herein  after  described ;  And,  whereas  the  said  E. 
F.,  having  given  the  bond,  and  taken  the  oath  by  law  required,  be- 
fore fixing  on  the  time  and  place  of  sale,  and  also  given  public 
notice  of  the  said  sale  by  causing  a  notification  thereof  to  be  in- 
serted and  printed  weeks,  successively,  in  the  newspaper 
called  ,  printed  at  ,  did,  the  day  of 
,  cause  the  said  minors'  interest  to  be  exposed  for  sale, 
pursuant  to  the  said  notice,  by  public  auction,  on  the  premises,  and 
the  same  was  then  and  there  knocked  down  to  S.  T.,  of  , 
for  the  sum  of  dollars,  he  being  the  highest  bidder 
therefor : 

Now  KNOW  YE  that  I,  the  said  E.  F.,  in  my  capacity  of  guardian, 
as  aforesaid,  by  virtue  of  the  authority  aforesaid,  and  in  considera- 
tion of  the  sum  of  dollars,  to  me  paid  by  S.  T.,  aforesaid, 
[the  receipt  whereof  I  hereby  acknowledge,]  do  hereby  grant,  bar- 
gain, sell,  and  convey,  unto  the  said  S.  T.,  his  heirs  and  assigns,  two 
undivided  twelfth  parts  of  a  certain  tract  or  parcel  of  land,  situate 
in  ,  bounded  and  described  as  follows,  viz.,  (description,) 
being  the  shares  of  the  said  minors  therein,  with  all  the  privileges 
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and  appurtenances  thereunto  belonging :  To  bold  the  said  prem- 
ises to  the  said  S.  T.,  his  heirs  and  assigns. 

And  I,  the  said  £.  F.,  for  myself,  my  executors,  and  administra- 
tors, do  covenant  with  the  said  S.  T.,  his  heirs  and  assigns,  that,  in 
making  the  said  sale,  I  have  in  all  things  observed  the  rules  and 
directions  of  the  law ;  and  that  I  will,  and  my  heirs  shall,  warrant 
and  defend  the  above  granted  premises  to  the  said  S.  T.,  his  heirs 
and  assigns,  against  the  lawful  claims  and  demands  of  the  said  mi- 
nora, and  their  heirs,  and  all  persons  claiming  the  same  by,  through, 
or  under  them,  or  either  of  tnem. 

In  witness  whereof,  I,  the  said  £.  F.,  have  hereunto  set  my 
hand  and  seal,  this  day  of  ,  one  thousand 

eight  hundred  and 

SlONED,  SEALED,    AND    DELIVERED,  )  j,    p       fg- 4^,  1 

in  the  presence  of  J  •    •     L        -J 


414.  Deed  6y  Administrator,  Empowered  to  Sell  Jy 

Surrogate. 

To  ALL  to  whom  these  presents  shall  come :  I,  A.  B.,  of  , 

in  the  county  of  ,  in  the  state  of  ,  adminis- 

trator of  the  goods  and  estate  which  were  of  C.  D.,  late  of  , 

&c.,  deceased,  intestate,  send  greeting : — 

Whereas,  by  an  order  of  the  surrogate  of  the  county  of  , 

made  at  a  probate  court  held  at  ,  within  tne  county  of 

,  on  the  day  of  last  past,  I,  the 

said  A.  B.,  was  licensed  and  empowered  to  sell  and  pass  deeds,  to 
convey  the  real  estate  of  the  said  C.  D.,  herein  after  described ;  And, 
WHEREA6  I,  the  said  A.  B.,  having  given  public  notice  of  the  intended 
sale,  by  causing  a  notification  thereof  to  be  printed  and  inserted 
weeks,  successively,  in  the  newspaper  called  the  , 

printed  in  ,  agreeably  to  the  order  and  direction  of  said 

court ;  and,  having  given  the  bond  and  taken  the  oath,  by  law  in 
such  cases  required,  previous  to  fixing  upon  the  time  and  place  of 
sale,  did,  on  the  day  of  ,  instant,  pursuant  to 

the  license  and  notice  aforesaid,  sell  by  public  auction  the  real 
estate  of  the  said  C.  D.,  herein  after  described,  to  £.  F.,  of  , 

in  the  county  of  ,  for  the  sum  of  dollaro,  he 

being  the  highest  bidder  therefor : 

Now,  THEREFORE,  KNOW  TE,  that  I,  the  Said  A.  B.,  by  virtue  of 
the  power  and  authority  in  me  vested,  as  aforesaid,  and  in  consid- 
eration of  the  aforesaid  sum  of  dollars,  to  me  paid  by 
the  said  £.  F.,  [the  receipt  whereof  is  hereby  acknowledged,]  do 
hereby  grant,  bargain,  sell,  and  convey,  unto  the  said  £.  F.,  his 
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heirs  and  assiirns,  all  {description :)  To  have  and  to  bold  the  above 
granted  premises,  to  the  said  £.  F.,  his  heirs  and  assigns,  to  his  and 
their  use  and  behoof,  forever.  And  I,  the  said  A.  J3.,  for  myself, 
my  heirs,  executors,  and  administrators,  do  hereby  covenant  with 
the  said  £.  F.,  his  heirs  and  assigns,  that,  in  pursuance  of  the  license 
aforesaid,  I  took  the  oath  and  gave  the  bond  by  law  required,  and 
gave  public  notice  of  the  said  sale,  as  above  set  forth. 

In  witness  whereof,  I,  the  said  A.  B.,  have,  dsc,  (as  in  n.  413.) 


415.  Executors'  Deed. 

This  indenture,  made  the  day  of  ,  in  the 

year  ,  between  £.  F.,  of  ,  and  L.  M.,  of  , 

executors  of  the  last  will  and  testament  of  A.  B.,  deceased,  late  of 
the  town  of  ,  in  the  county  of  ,  and  Province 

of  Canada,  of  the  first  part,  and  C.  D.,  of  ,  of  the  second 

part,  witnesseth : — 

That  the  said  parties  of  the  first  part,  by  virtue  of  the  power 
and  authority  to  them  given,  in  and  by  the  said  last  will  and  testa- 
ment, and  for  and  in  consideration  of  the  sum  of  dollars, 
lawful  money  of  Canada,  to  them  in  hand  paid  by  the  said  party 
of  the  second  part,  [the  receipt  whereof  is  hereby  acknowledged,] 
do  by  these  presents  grant,  bargain,  sell,  alien,  release,  convey,  and 
confirm,  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  all  {description :)  Together  with  all  and  singular  the 
hereditaments  and  appurtenances  to  the  same  belonging,  or  in  any 
wise  appertaining ;  And  all  the  estate,  right,  title,  interest,  claim, 
and  demand,  whatsoever,  which  the  said  testator  had  in  his  lifetime, 
and  at  the  time  of  his  decease,  and  which  the  said  parties  of  the 
first  part,  or  either  of  them,  have,  or  hath,  by  virtue  of  the  said 
last  will  and  testament,  or  otherwise,  of,  in,  and  to  the  same :  To 
hold  the  said  premises,  with  the  appurtenances,  unto  and  to  the 
use  of  the  said  C.  D.,  his  heirs  and  assigns.  And  we,  the  said  E.  F. 
and  L.  M.,  do  covenant  with  the  said  C.  D.,  his  heirs  and  assigns,  that 
we  are  lawfully  the  executors  of  the  last  will  and  testament  of  the 
said  A.  B.,  and  that  we  have  not  made  or  suffered  any  incumbrance 
on  the  hereby  granted  premises  since  we  were  appointed  executors 
of  the  said  A.  B. ;  and  that  we  have  in  all  respects  acted,  in  mak- 
ing this  conveyance,  in  pursuance  of  the  authority  granted  to  us,  in 
and  by  the  said  last  will  and  testament  of  the  said  A.  B. 

In  witness  whereof,  the  said  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals,  &c.,  {a a  in  n,  413.) 

Signed,  sealed,  and  delivered,  )  E.  F.     [Seal.] 

in  presence  of  \  L.  M.     [Seal.] 

147 


CLAUSES. — OPERATIVE  WORDS. 

416.  Clauses  in  Deeds  of  Conveyance. 

Opkrativb  Words. — After  the  statement  of  the  consideration, 
and  the  receipt  for  it,  come  the  operative  words  of  aUenation,  cov- 
enant, anrreement,  or  otherwise,  as  the  case  may  be. 

In  instruments  of  alienation  it  was  till  lately  the  practice  to  in- 
sert the  operative  words  twice;  first  in  the  perfect,  and  then  in  the 
preacnt  tense.  The  practice  arose  from  the  earliest  form  of  convey- 
ance of  freehold  estate  having  been  the  charter  of  feoffment,  which 
evidenced  the  precedent  livery  of  seizin,  whereby  the  estate  had 
actually  passed.  The  feoffor  having  already  enfeoffed  the  feoffee, 
the  charter  naturally  witnessed  that  he  had  done  so,  and  proceeded 
in  the  present  tense  to  confirm  the  feoffment ;  and  this  form,  sens- 
ible in  its  original  application,  w^as  till  lately,  and  is  sometimes  still, 
senselessly  applied  to  every  instrument  of  alienation,  without  re- 
gard to  the  fact  that  no  previous  act  of  alienation  has  taken  place. 
In  the  present  work  the  operative  words  are  used  in  the  present 
tense  only,  except  in  the  deeds  of  disclaimer,  which  properly  give 
the  operative  words  of  refusal  and  disclaimer  in  the  past  as  well  as 
in  the  present  tense ;  because  the  intended  operation  of  these  deeds 
is  to  preserve  evidence,  not  merely  that  the  donee  then  and  thence- 
forth refuses  the  estate  or  office,  but  that  he  has  refused  it  previously 
and  from  the  time  of  its  having  been  offered  to  him. 

It  has  also  been  the  fashion,  till  lately,  to  use  a  great  number  of 
operative  words,  without  regard  to  their  true  meaning  and  applica- 
tion. Thus,  to  pass  freehold  hereditaments,  the  words  '''•grant,  bur- 
gain,  sell,  alien,  release,  and  cotifirm "  have  been  commonly  used, 
with  the  addition,  when  the  instrument  was  a  feoffment,  of  enfeoff; 
to  pass  chattels,  real  and  personal,  "  bargain,  sell^  assign,  transfer, 
set  over,  and  confirm "  have  been  treated  as  the  due  complement ; 
leases  have  been  m.ide  by  the  words  ^^ grant,  bargain,  sell,  demise, 
and  to  farm  let ;  and,  in  surrenders,  bargain,  sell,  assign,  surrender, 
and  yield  up "  have  been  employed.  The  origin  of  this  nonsense 
[which  the  editor  has  not  ventured  to  weed  out  entirely  from  the 
forms  in  the  present  work]  was,  probably,  the  want  of  knowledge, 
in  the  bulk  of  practitioners,  of  the  true  meaning  and  due  applica- 
tion of  each  word,  and  a  consequent  ignorant  apprehension  that,  if 
one  word  alone  was  used,  a  wrong  one  might  be  adopted  and  the 
right  one  omitted ;  and  to  this  something  must  be  added  for  care- 
lessness and  the  general  disposition  of  the  profession  to  seek  safety 
in  verbosity  rather  than  in  discrimination  of  language.  Nearly  all 
the  words  used  have  a  true  and  precise  meaning,  adapted  to  a  par- 
ticular case ;  and,  so  long  as  several  kinds  of  deeds  were  in  use,  the 
employment  of  such  words  in  their  proper  deeds  was  strictly  right. 
Thus  '*e7(/<'0^"  was  the  technical  and  proper  operative  word  of  a 
feoffment,  so  long  as  a  feoffment  was  in  use;  and  ^^ grant  ^^  always 
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was,  and  is  still,  the  appropriate  word  for  passing  incorporeal  here- 
ditamefkts,  remainders,  revei*sion8,  and,  generally,  freehold  estates  not 
lying  in  livery,  and  consequently  not  the  subject  of  livery  of  seizin 
and  feoffment.  "  Release  "  is  the  proper  word  for  the  conveyance 
of  a  remainder  or  reversion  to  the  person  in  possession,  and,  conse- 
quently, was  the  commonest  word  of  conveyance,  as  long  as  a  lease 
and  release  were  the  commonest  mode  of  assurance ;  and  "  alien  " 
is  the  general  term  of  the  law  for  .absolutely  and  entirely  parting 
with  an  estate.  The  word  ^*^ confirm''^  is  appropriate  where  there 
has  been  a  previous  conveyance  to  the  grantee  of  the  property,  and 
such  conveyance  is  intended  to  be  actually  confirmed ;  but,  in  prac- 
tice, the  word  is  generally  applied,  without  much  regard  to  its 
meaning,  to  any  conveyance  by  a  beneficial  owner. 

The  words  ^^  bargain  and  seW  have  more  than  one  meaning. 
There  is  the  bargain  and  sale  operating  under  the  statute  of  uses, 
which  vests  the  legal  estate  in  the  bargainee  by  force  of  the  statute, 
but  which  requires  in  every  case  a  pecuniary  [though  it  may  be 
nominal]  consideration.  The  common  lease  for  a  year  was  a  bar- 
gain and  sale  of  this  kind,  which,  being  for  less  than  an  estate  of 
freehold,  did  not  require  enrollment,  and,  by  force  of  the  statute, 
vested  the  possession  in  the  bargainee,  and  rendered  him  capable 
of  receiving  the  reversion  in  fee  by  a  common  law  release.  So  a 
mortgage  by  the  freeholder  for  a  term  of  years  is  appropriately 
made  by  the  words  "  bargain  and  sell,''^  the  instrument  operating 
strictly  as  a  bargain  and  sale  under  the  statute.  The  words  "  bar- 
gain and  sell"  are  also  the  words  usually  employed  in  the  execution 
of  common  law  authorities.  Thus  executors,  having  a  naked  power 
to  sell  real  estate,  convey  by  the  words  "  bargain  and  sell ;  such 
words  having  no  effect  in  themselves,  but  merely  designating  the 
persons  to  whom  the  executors  sell,  and  who  are  to  take  by  virtue 
of  such  designation  under  the  will.  There  is  nothing  particularly 
appropriate  in  the  words  ^^Itargain  and  sell"  for  this  purpose;  but, 
as  they  are  the  customary  words,  and  no  other  words  perhaps  are 
more  apposite,  it  is  fitting  to  retain  them. 

The  words  "  bargain  and  sell "  have  no  proper  meaning  as  applied 
to  assignments  of  chattels,  real  or  personal,  or  to  surrenders,  or, 
generally,  to  any  instrument,  except  a  true  bargain  and  sale  opera- 
ting under  the  statute  of  uses,  or  as  an  execution  of  a  common  law 
authority. 

The  word  ^^ grant"  in  a  conveyance  was  at  all  times  of  the  most 
general  extent  and  effect,  and  might  operate  as  a  grant,  feoffment, 
gift,  lease,  release,  confirmation,  surrender,  covenant  to  stand  seized, 
or  other  assurance;  and,  since  the  14,  15  Vic,  cap.  7,  all  corpo- 
real hereditaments  have,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  been  deemed  to  lie  in  grant  as  well  as  in  livery; 
so  that  ^* grant"  is  now  not  only  the  sufficient  but  the  proper  tech- 
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nical  word  of  conveyance  of  every  freehold  estate,  without  the 
addition  of  any  other  word,  except  "  confirm  "  in  those  cases  where 
the  latter  is  either  strictly  appropriate  or  is  estahlishcd  by  a  user 
almost  equivalent. 

In  assignments  of  the  owner's  whoU  interest  in  chattels,  real  and 
personal,  the  only  general  proper  operative  word  is  "assign," 
coupled  occasionally  with  the  word  *^  confirm, "^^  in  the  same  cases 
in  which  *^ confirm^''  is  coupled  with  ^^granC^  in  conveyances  of 
freehold  estate. 


417.  Clauses  and  Covenants  in  Deeds. 

General  Words. — Together  with  all  ways,  lights,  sewers,  water- 
courses, rights,  privileges,  easements,  advantages,  and  appurtenances, 
whatsoever,  to  the  said  hereditaments  or  any  part  tnereof  apper- 
taining, or  with  the  same  or  any  part  thereof  held,  used,  or  enjoyed, 
or  reputed  as  part  thereof  or  appurtenant  thereto,  (excepting  some 
or  adding  other  words,  as  the  case  may  require,) 


418.  Another  Form, 
"With  their  usual  and  legal  appurtenances 


419.  Covenant  by  Vendor  for  Right  to  Convey. 

And  the  said  {vendor)  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  (purchfiser,)  his 
heirs  and  assigns,  that,  notwithstanding  any  thing  by  the  said  (vend- 
or,) or  any  of  his  ancestors,  done  or  knowingly  suffered,  he,  the  said 
(vendor^  now  hath  power  to  grant  all  and  singular  the  said 
premises  unto  and  to  the  use  of  the  said  (purchaser,)  his  heirs 
and  assigns,  free  from  incumbrances. 


420.  Covenants  Against  Incumbrances  hy  Donees  of  a 

Power. 

And  each  of  them,  the  said  A.  B.  and  C.  D.,  so  far  as  relates  to 
his  own  acts,  doth  hereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  said  G.  H.,  his  heirs  and  assigns,  that 
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they,  the  siud  A.  B.  and  C.  D.,  respectively,  have  not  done  or  know- 
ingly suffered  any  thinsr  whereby  they  are  prevented  from  exercis- 
ing, in  manner  herein  before  appearing,  the  power  herein  before 
expressed  to  be  exercised,  or  whereby  the  premises  herein  before 
expressed  to  be  appointed,  or  any  part  thereof,  are,  is,  or  can  be 
impeached,  incumbered,  or  affected,  in  title  or  otherwise. 


421.  Covenant  far  Right  to  Convey  by  Tenant  for  Life, 
Who  Concurs  with  the  Donees  of  a  Power. 

And  the  said  £.  F.  {tenant  far  life,)  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said  G.  H., 
(the  appointeCy)  his  heirs  and  assigns,  that,  notwithstanding  any  thing 
by  him,  the  said  E.  F.,  or  any  of  his  ancestors,  done  or  knowingly 
suffered,  the  said  A.  B.  and  C.  D.,  (the  donees  of  the  power ,)  now 
have  full  power,  with  the  consent  or  the  said  £.  F.,  tx>  appoint  all 
AND  SINGULAR  the  Said  premises  to  thb  use  of  the  said  G.  H.,  his 
heirs  and  assigns,  free  from  incumbrances. 


422.  That  Vendor  has  Done  Nothing  to  Incumber,  and 

will  Further  Assure. 

The  said  A.  B.,  (vendor^)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  C.  D.,  {purchasery)  his  heirs 
and  assigns,  that,  notwithstanding  any  thing  by  the  said  A.  B.  [or 
his  ancestors]  done  or  knowingly  suffered,  he  is  entitled  to  execute 
this  grant  of  the  premises,  free  from  incumbrances ;  And  that  he,  and 
every  person  claiming  under  or  in  trust  for  him,  [or  his  ancestors,] 
will,  at  the  cost  of  the  said  C.  D.,  his  heirs  and  assigns,  do  all  acts 
required  for  perfecting  such  grant. 


428.  Covenant  for  Further  Assurance. 

And  that  he,  the  said  (vendor^  and  his  heirs,  and  every  other 
person  lawfully  or  equitably  claiming  through  or  in  trust  for  liim,  or 
any  of  his  ancestors,  will  at  all  times,  at  the  cost  of  the  said  (pur- 
chctsery)  his  heirs  and  assigns,  execute  and  do  all  such  assurances 
and  acts  for  further  or  better  assuring  all  or  any  of  the  said  prem- 
ises TO  THE  USE  of  the  Said  (purchcueTy)  his  heirs  and  assigns,  as  by 
him  or  them  shall  be  reasonably  required. 
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424.  Tliat  Vendor  has  Done  Nothing  to  Incumber, 

The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenants  with  the  said  C.  D.,  his  heirs  [executors,  administra- 
tors] and  assigns,  that  the  said  A.  B,  hath  done  or  knowingly  suf- 
fered nothing  whereby  the  premises  are  or  may  be  incumbered,  or 
prejudicially  affected. 


425.  Tliat  Vendors  have  Done  Nothing  to  Incumber. 

Each  of  them,  the  said  A.  B.  and  C.  D.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenants  with  the  said  C.  D.,  his 
heirs  [executors,  administrators]  and  assigns,  that  they,  the  said 
A.  B.  and  C.  D.,  respectively,  have  done  or  knowingly  suffered 
nothing  whereby  the  premises  are  or  may  be  incumbered,  or  preju- 
dicially affected. 


426.  That  Vendors  have  Done  Nothing  to  Incumber. 

Each  of  the  said  parties  hereto,  of  the  parts  respect- 

ively, for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nants with  the  said  A.  B.,  his  heirs  [executors,  administrators]  and 
assigns,  that  they,  the  said  parties  hereto,  of  the  parts 

respectively,  have  done  or  knowingly  suffered  nothing  whereby 
the  premises  are  or  may  be  incumbered,  or  prejudicially  affected. 


427.  Clause  in  a  Deed  of  Land  Bought  Subject  to  a 

Mortgage. 

Subject,  however,  to  the  payments,  conditions,  and  agreements 
contained  in  a  certain  indenture  of  mortgage,  executed  by  the  said 
A.  B.  to  E.  F.,  on  the  day  of  ,  A.  D.  18     , 

and  recorded  in  the  registry  office  for  the  county  of  ,  on  the 

day  of  ,  memorial  number  ,  and  which  said 

mortgage  was  given  for  the  purpose  of  securing  the  payment  of  the 
sum  of  dollars,  at  the  time  and  in  the  manner  therein  set 

forth,  and  upon  which  there  is  now  due  and  payable,  [or  there  is 
yet  to  become  due  and  payable,  on  the  day  of  , 

18     ,]  the  sum  of  dollars,  with  interest  from  the 

day  of  ,  18      ;  which  said  mortgage  the  said  C.  D.  hereby 

undertakes  to  pay,  satisfy,  and  discharge,  and  to  indemnify  and  save 
harmless  the  said  A.  B.,  his  executors  and  administrators,  from  and 
against. 

N.  B. — Wlien  this  clause  is  used,  the  covenant  for  freedom  from 
152 


CLAUSES. 

incambrances  must  be  qualified  by  the  words  '*  except  as  afore- 
said." 


428.  Joint  and  Several  Covenant. 

And  we,  the  said  A.  B.  and  C.  D.,  and  each  of  us,  for  our  and 
each  of  our  heirs,  executors,  and  administrators,  do  hereby  jointly 
and  severally  covenant  with  the  said  £.  F.,  his  heirs  and  assigns, 
that,  &c. 


429.  Several  Covenant. 

And  we,  the  said  A.  B.  and  C.  D.,  do  hereby  severally,  and  not 
jointly,  but  each,  for  himself,  his  heirs,  executors,  and  administra- 
tors, doth,  covenant  with  the  said  £.  F.,  his  heirs  and  assigns, 
that,  &c. 


430.  Covenant  by  Husband  for  Himself  and  hia  Wife. 

And  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, and  for  and  on  behalf  of  his  wife,  the  said  M.  B.,  and  her 
heirs,  executors,  and  administrators,  doth  covenant  with  the  said 
K  F.,  his  heirs  and  assigns,  that,  &c. 


431.  Qualified  Covenant  to  Produce  Deeds.  Jy  Trustees. 

And  each  of  them,  the  said  A.  B.  and  C.  D.,  as  such  trustees  as 
aforesaid,  and  for  such  period  only  as  they  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  administrators,  or  assif]^ns,  shall 
have  the  custody  or  lawful  power  over  the  deeds  herein  after  men- 
tioned, doth  hereby  covenant  with  the  said  C.  D.,  &c. 


482.  Covenant  to  Produce  Deeds. 

This  indenture,  made  the  day  of  ,  between 

(vendor,)  of  the  one  part,  and  [purchasery)  of  the  other  part,  wit- 
nesseth  as  follows: — 

The  said  V.,  [pursuant  to  his  agreement,  on  the  sale  of  certain 

hereditaments  called  ,  at  ,  in  the  county  of 

,  conveyed  to  the  said  P.,  by  indenture  of  even  date 

herewith,]  for  himself,  his  heirs,  executors,  administrators,  and  as- 
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signs,  coYenants  with  the  said  P.,  his  heirs  and  assigns,  that  the 
muniments  of  title  to  the  same  hereditaments  [which  have  been 
retained  by  the  said  V.,  and  are  specified  in  the  schedule  hereto,] 
shall  be  preserved  by  the  said  V.,  his  heirs  and  assigns,  uninjured, 

t excepting  through  inevitable  accident,]  and  shall  be  produced  by 
lim  and  them,  at  any  time  and  place,  and  for  any  purpose  required 
by  owners  and  claimants  of  *  the  said  hereditaments,  at  the  cost  of 
the  person  or  persons  requiring  the  same. 
In  witness,  dsc,  (cm  in  n.  413.) 


438.  CovENANT/>r  Right  to  Assign  Leaseholds  Vree  from 

Incumbrances. 

And  that,  notwithstanding  any  thing  by  the  said  A.  B.,  (vendor^) 
done  or  knowingly  suflfered,  ne,  the  said  A.  B.,  now  hath  power  to 
assign  all  and  singular  the  said  premises  unto  the  said  C.  D., 
{purchaser^)  his  executors,  administrators,  and  assigns,  for  the  term 
and  subject  as  and  in  manner  aforesaid,  and  free  from  incum- 
brances. 

N.  B. — This  covenant  impliea  that  the  lease  is  valid  and  subsist- 
ing, and  therefore  an  express  covenant  that  it  m  so  is  not  necessary, 
though  it  was  formerly  inserted. 


484.  Habendum  to  an  Assignee  of  Leasehold. 

To  HOLD  the  said  premises  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  for  the  residue  of  the  said  term  of 
years,  at  the  rent  and  subject  to  the  covenants  and  conditions,  in 
the  said  lease  reserved  and  contained,  and  henceforth  by  the  lessee, 
his  executors,  administrators,  and  assigns,  to  be  pud,  observed,  and 
performed. 


486.  Covenant  ly  Vendor  of  Leasehold  that  Kent  and 
Covenants  have  been  Paid  and  Performed. 

And  tbk  said  A.  B.,  {vendor,)  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said  C.  D.,  (cLssign- 
ee,)  his  executors,  administrators,  and  assigns,  that  the  rent,  cove- 
nants, and  conditions,  in  the  said  lease  reserved  and  contained,  and 
by  the  lessee,  his  executors,  administrators,  and  assigns,  to  be  paid, 
observed,  and  performed,  have  been  paid,  observed,  and  performed, 
up  to  the  date  of  these  presents. 
154 


CLAUSES. 

486.  Covenant  far  Further  Assurance  Jy  Vendor  of 

Leasehold. 

And  that  be,  the  said  A.  B.,  (vendor,)  bis  execntors  and  admin< 
istrators,  and  every  other  person  lawfully  or  equitably  claiming 
througb  or  in  trust  for  him,  will  at  all  times,  at  tbe  cost  of  the  said 
C.  D.,  (purchaser,)  bis  executors,  administrators,  or  assigns,  execute 
and  do  all  sucb  assurances  and  acts,  for  further  or  better  assuring 
all  or  any  of  tbe  said  premises  unto  the  said  0.  D.,  bis  executors, 
administrators,  and  assigns,  for  tbe  then  residue  of  tbe  said  term, 
subject  as  and  in  manner  aforesaid,  as  by  tbe  said  C.  D.,  bis  ex- 
ecutors, administrators,  or  assigns,  shall  be  reasonably  required. 


437.   Covenant  by  Assignee  of  Leasehold  to  Pay  Eent 

arid  Observe  Covenants. 

And  the  said  C.  D.,  (assipnee,)  doth  hereby,  for  himself,  bis 
heirs,  executors,  and  admmistrators,  covenant  with  the  said  A.  B., 
(vendor,)  his  executors  and  administrators,  that  be,  the  said  C.  D., 
bis  executors,  administrators,  or  assigns,  will  henceforth  pay  the 
said  yearly  rent  by  the  said  lease  reserved,  and  obser\'e  and  per- 
form all  tbe  covenants  and  conditions  therein  contained,  and  by  tbe 
lessee,  his  executors,  administrators,  or  assigns,  henceforth  to  be 
observed  and  performed. 


438.  Covenant  by  Assignee  of  Leaseholds  (o  Indemnify 
Vendor  Against  the  Rent  and  Covenants  of  the  Lease. 

And  will  keep  tbe  said  A.  B.,  (vendor,)  his  heirs,  executors,  and 
administrators,  indemnified  against  all  actions,  suits,  expenses,  and 
claims  on  account  of  the  non-payment  of  tbe  said  rent,  or  any  part 
thereof,  or  the  breach,  or  non-observance,  or  non-performance  of  the 
said  covenants  and  conditions,  or  any  of  them. 

N.  B. — ^Every  vendor  of  a  lease  is  entitled  to  this  covenant 


439.  Covenant  that  Policy  of  Assurance  is  Valid,  and 
that  Vendor  has  a  Right  to  Assign  it. 

And  the  said  A.  B.  (vendor,)  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said  C.  D.,  (ctssign- 
ee,)  his  executors,  administrators,  and  assigns,  that,  notwithstanding 
any  thing  by  him,  tbe  said  A.  B.,  done,  or  omitted,  or  knowingly 
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suffered,  the  aforesaid  policy  is  now  valid  and  in  full  force  for  the 
said  sum  of  dollars,  and  for  all  bonuses  and  conditions  [if  any] 

which  have  been  added  or  made  thereto ;  And  that,  notwithstand- 
ing any  such  thing  as  aforesaid,  he,  the  said  A.  B.,  now  hath  power 
to  assign  the  said  premises  unto  the  said  C.  I).,  his  executors, 
administrators,  and  assigns,  in  manner  aforesaid,  and  free  from 
incumbrances. 


440.  Covenant  ly  Vendor  of  a  Policy  of  Assurance  not 

to  Avoid  it. 

And  that  he,  the  said  A.  B.,  {vendor^)  will  not  do,  or  omit,  or 
knowingly  suffer,  any  thing  whereby  the  said  policy  may  be  vitiated 
or  rendered  void  or  voidable,  or  tne  said  C.  D.,  (assignee,)  his  ex- 
ecutors, administrators,  or  assigns,  may  be  prevented  from  receiving 
the  said  sum  of  dollars,  or  any  bonuses  or  additions  thereto, 

or  any  part  thereof,  respectively. 


441.  Covenant  hy  Vendor  of  a  Policy  of  Assurance  to 
Pay  Additional  Premiums,  if  Required. 

And  that,  if  the  said  A.  B.  {vendor,)  shall  do  or  suffer  any  thing 
whereby  any  additional  premium  or  payment  shall  become  payable 
for  keeping  the  said  policy  in  force,  then  he,  the  said  A.  B.,  will, 
from  time  to  time  and  at  all  times,  duly  and  punctually  pay  such 
additional  premium  or  payment,  so  as  to  keep  the  said  policy  in 
force. 


442.  Covenant  for  Further  Assurance  hy  Vendor  of  a 

Policy  of  Assurance. 

And  that  he,  the  said  A.  B.,  (vendor,)  his  executors  and  admin- 
istrators, and  every  person  lawfully  or  equitably  claiming  through 
or  in  trust  for  the  said  A.  B.,  his  executors  or  administrators,  will 
at  all  times,  at  the  cost  of  said  C.  D.,  (assignee,)  his  executors,  admin- 
istrators, or  assigns,  execute  and  do  all  such  assurances  and  acts,  for 
more  effectually  assuring  the  said '  premises  unto  the  said  0.  D.,  his 
executors,  administrators,  or  assigns,  in  manner  aforesaid ;  or,  for 
enabling  him  or  them  to  recover  and  receive  payment  of  the  same, 
respectively,  as  by  him  or  them  shall  be  reasonably  required. 
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443.    Qualified   Covenant    (hat  Lease   Subsists   Un- 
prejudiced, and  that  Vendor  is  Entitled  to  Assign. 

The  said  A.  B.,  (vendor,)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  C.  D.,  {purchaser,)  his  execu- 
tors, administrators,  and  assigns,  that,  notwithstanding  any  thing  by 
the  said  A.  B.  done  or  knowingly  suffered,  the  said  lease  is  subsist- 
ing unprejudiced,  and  the  said  A.  B.  entitled  to  execute  this  assign- 
ment of  the  premises,  free  from  incumbrances  and  liability  under 
the  said  lease,  up  to  the  present  date. 


444.  Covenant  for  Further  Assurance. 

And  that  he,  and  every  person  claiming  under  or  in  trust  for 
him,  will,  at  the  cost  of  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  do  all  acts  required  for  perfecting  such  assignment. 


445.  Covenant  to  Indemnify. 

The  said  C.  D.,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenants  with  the  said  A.  B.,  his  executors  aud  administra- 
tors, that  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
will  discharge  and  keep  the  said  A.  B.,  his  heirs,  executors,  and  ad- 
ministrators, indemnified  against  all  liabilities  under  the  said  lease, 
subsequently  to  the  present  date. 


446.  That  Lease  is  Unprejudiced  and  Vendor  Entitled 

to  Assure. 

The  said  A.  B.,  (vendor,)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  C.  D.,  (purchaser,)  his  heirs, 
executors,  administrators,  and  assigns,  that,  notwithstanding  any 
thing  by  the  said  A.  B.,  [or  his  ancestors,]  done  or  knowingly  suf- 
fered, the  said  lease  is  suosisting  unprejudiced,  and  the  said  A.  B. 
is  entitled  to  execute  this  assurance  of  the  respective  premises,  free 
from  incumbrances  and  liability  under  the  said  lease,  up  to  the 
present  date. 

447.  For  Further  Assurance  and  Indemnity. 

And  that  he,  and  every  person  claiming  under  or  in  trust  for  him, 
[or  his  ancestors,]  shall,  at  the  cost  of  the  person  or  persons  requiring 
the  same,  do  all  acts  required  for  perfecting  such  assurance. 
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The  said  0.  D.,  for  himself  his  heirs,  executors,  and  administrators, 
covenants  with  the  said  A.  B.,  his  executors  and  administrators,  that 
the  said  C.  D.,  his  executors  or  administrators,  will  discharge  and 
keep  the  said  A.  B.,  his  heirs,  executors,  and  administrators,  indem- 
nified against  all  liabilities  under  the  said  lease,  subsequently  to  the 
present  date. 


448.  Vendor  is  Entitled  to  Assign,  and  will  Further 

Assure. 

The  said  A.  B.,  {vendor,)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  G.  D.,  (purchaser,)  his  ex- 
ecutors, administrators,  and  assigns,  that,  notwithstanding  any  thing 
by  the  said  A.  B.  done  or  knowingly  suffered,  he  is  entitled  to  ex- 
ecute this  assignment  of  the  premises,  free  firom  incumbrances,  and 
that  he,  and  every  person  claiming  under  or  in  trust  for  him,  will, 
at  the  cost  of  the  said  0.  D.,  his  executors,  administrators,  or 
assigns,  do  all  acts  required  for  perfecting  such  assignment  or  facili- 
tating tlie  recovery  of  the  said  premises. 


Revised  Statutes,  1859,  Cap.  LXXXVIIL,  p.  916. 
449.  An  Act  respecting  Short  Forms  of  Conveyances. 

Her  Majesty,  by  and  with  the  advice  and  consent 

of  the  Legislative  Council  and  Assembly  of  Canada, 

enacts  as  follows : — 

Where  words       (1.)  When  a  deed,  made  according  to  the  forms  set 

of  column  I  of  f^j^jj  jjj  ^j^^  gj^^  schedule  to  this  act,  or  any  other  deed 

lI16  R600I1C1 

schedule  are     expressed  to  be  made  in  pursuance  of  this  act,  or  re- 
employed, the  ferring  thereto,  contains  any  of  the  forms  or  words 
deed  to  have    contained  in  column  one  of  the  second  schedule  hereto 
the  same  effect  annexed,  and  distinguished  by  any  number  therein, 
Jn  ^wj^^o      ®"^^  ^^^^  ^^^  ^®  taken  to  have  the  same  effect,  and 
were  inserted.  ^®   construed   as  if  it  contained  the  form  of  words 
contained  in  column  two  of  the  same  schedule,  and 
distinguished  by  the  same  number  as  is  annexed  to  the 
form  of  words  used  in  the  deed ;  but  it  shall  not  be 
necessary,  in  any  such  deed,  to  insert  any  such  num- 

Deed    fail-  ^^''*      ^  ^''  ^'  ^'  ®*  ^' 

totSe  eff^  (2.)  Any  deed,  or  part  of  a  deed,  which  fails  to  take 

under  this  act  effect  by  virtue  of  this  act,  shall,  nevertheless,  be  as 

to  be  as  valid  effectual,  to  bind  the  parties  thereto,  so  &r  as  the  rules 
158 


SHORT  FORMS  OF  COXVBYANCES. 

of  law  and  equity  will  permit,  as  if  this  act  had  not  as  if  act  not 
been  made.     9  V.,  c.  6,  s.  4.  made. 

(3.)  Every  such  deed,  unless  an  exception  be  specially  Deed  to  in- 
made  therein,  shall  be  held  and  construed  to  include  dude  all  hous- 

all  houses,  outhouses,  edifices,  barns,  stables,  yards,  ^  *^*'  "*J* 

t  11  J,  1  -%  -i     the  reveraion 

gardens,  orchards,  commons,  trees,  woods,  underwoods,  ^^^  ^  ^^  ^^ 

mounds,  fences,  hedges,  ditches,  ways,  waters,  water-  tate. 
courses,  lights,  liberties,  privileges,  easements,  profits, 
commodities,  emoluments,  hereditaments,  and  appur- 
tenances, whatsoever,  to  the  lands  therein  comprised, 
belonging,  or  in  any  wise  appertaining,  or  with  the 
same  demised,  held,  used,  occupied,  and  enjoyed,  or 
taken  or  known  as  part  or  parcel  thereof;  and,  if  the 
same  purports  to  convey  an  estate  in  fee,  also  the 
reversion  or  reversions,  remainder  and  remainders, 
yearly  and  other  rents,  issues,  and  profits,  of  the  same 
lands,  and  of  every  part  and  parcel  thereof^  and  all  the 
estate,  rieht,  title,  interest,  inheritance,  use,  trust,  prop- 
erty, profit,  possession,  claim,  and  demand,  whatsoever, 
both  at  law  and  in  equity,  of  the  grantor,  in,  to,  out  of, 
or  upon  the  same  lands,  and  every  part  and  parcel 
thereof^  with  their  and  every  of  their  appurtenances. 
9  v.,  c.  6,  s.  2 ;  12  V.,  c.  10,  s.  6. 

(4.)  In  the  construction  of  this  act,  and  the  schedules  Construction 
thereto,  unless  there  be  something  in  the  subject  or  of  act 
context  repugnant  to  such  construction,  the  word 
^lands'*  shall  extend  to  all  freehold  tenements  and 
hereditaments,  whether  corporeal  or  incorporeal,  or  any 
undivided  part  or  share  therein,  respectively ;  and  the 
word  *'  party  "  shall  mean  and  include  any  body,  politic, 
or  corporate,  or  collegiate,  as  well  as  an  individual. 
9  v.,  c.  6,  s.  5. 

(5.)  In  taxing  any  bill  for  preparing  and  executing  Remuneration 
any  deed  under  this  act,  the  taxing  officer,  in  estimating  ^^^  ^^^  un- 
the  proper  sum  to  be  charged  therefor,  shall  consider  ^®J  ^  be^bv 
not  the  length  of  such  deed,  but  the  skill  and  labor  length  onlyf 
employed,  and  responsibility  incurred,  in  the  prepara- 
tion thereof.     9  V.,  c.  6,  s.  3. 

(6.)  The  schedules,  and  the  directions  and  forms  Schedules,  &c., 
therein  contained,  shall  be  deemed  parts  of  this  act.  to  form  part 
9  v.,  c.  6,  s.  6.  ^^  ^*- 

SCHBDULSS   TO   WHICH   THIS   ACT   REFERS. 
THB  IIBST  SCHEDULB. 

Thib  indenture,  made  the  day  of  , 

one  thousand  eight  hundred  and  ,  in  pursuance 
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of  the  act  to  facilitate  the  conveyance  of  real  property, 
between  (here  insert  names  of  parties  and  recitals,  If 
^"y»)  witnesseth  that,  in  consideration  of  pounds, 

of  lawful  money  of  Canada,  now  paid  by  the  said 
(/grantee  or  grantees)  to  the  said  {grantor  or  grantors^) 
[the  receipt  whereof  is  hereby  by  him  or  them  ac- 
knowlednred,]  he,  \or  they]  the  said  {grantor  or  grant- 
ors^) doth  [or  doj  grant  unto  the  said  {grantee  or 
grantees,)  his  \or  their]  heirs  and  assigns  for  ever,  all, 
Ac,  {parcels.)  {Here  insert  covenants,  or  any  other 
provisions.) 

In  witness  whereof,  the  said  parties  hereto  have 
hereunto  set  their  hands  and  seals. 

THE    SECOND    SCHEDULE. 
DIRECTIONS   AS  TO  THE  FORVS  IN  THIS  SCHEDULE. 

In  cases  of  sale  and  conveyance  of  real  property. 

(1.)  Parties,  w^ho  use  any  of  the  forms  in  the  first 
column  of  this  schedule,  may  substitute,  for  the  words 
"covenantor"  or  "covenantee,"  or  "releasor"  or  "re- 
leasee," "grantor"  or  "grantee,"  any  name  or  names; 
and  in  every  such  case  corresponding  substitutions 
shall  be  taken  to  be  made  in  the  corresponding  forms 
in  the  second  column. 

(2.)  Such  parties  may  substitute  the  feminine  gen- 
der for  the  masculine,  or  the  plural  number  for  the 
singular,  in  any  of  the  forms  in  the  first  column  of  this 
schedule,  and  corresponding  changes  shall  be  taken  to  be 
made  in  the  corresponding  forms  in  the  second  column. 

(3.)  Such  parties  may  introduce  into,  or  annex  to, 
any  of  the  forms  in  the  first  column  any  express  excep- 
tions from,  or  other  express  qualifications  thereof,  re- 
spectively ;  and  the  like  exceptions  or  qualifications  shall 
be  taken  to  be  made  from  or  in  the  corresponding 
forms  in  the  second  column. 

(4.)  Such  parties  may  add  the  name  or  other  desig- 
nation of  any  person  or  persons,  or  class  or  classes  of 
persons,  or  any  other  words,  at  the  end  of  form  two 
of  the  first  column,  so  as  thereby  to  extend  the  words 
thereof  to  the  acts  of  any  additional  person  or  persons, 
or  class  or  classes  of  persons,  or  of  all  persons  whom- 
soever; and  in  every  such  case  the  covenants,  two,  three, 
and  four,  or  such  of  them  as  may  be  employed  in  such 
deed,  shall  be  taken  to  extend  to  the  acts  of  the  person 
or  persons,  class  or  classes  of  persons,  so  named. 
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(I.)  And  the  said  covenantor  doth  hereby,  for  him-    (i.)  The  said 
Belt,  his  heirs,  executors,  and  administrators,  covenant,  (awcnantor) 
promise,  and  agree,  with  and  to  the  said  covenantee,  ^Tf 'l^J^^  .^ 
his  heirs  and  assigns,  in  manner  following,  that  is  to  ^J^;,^,^) 
say: — 

(2.)  That  for  and  notwithstanding  any  act,  deed,     (2.)  Tbat  he 
matter,  or  thing  by  the  said  covenantor  done,  execut-  has  the  right 
ed,  committed,  or  knowingly  or  willfully  penuitted  or  to  convey  th« 
suffered  to  the  contrary,  he,  the  said  covenantor,  now  ^^  ^^^  ^ 
hath  in  himself  good  right,  full  power,  and  absolute  nantee,)  not- 
authority  to  convey  the  said  lands  and  other  the  prem-  withstanding 
ises  hereby  conveyed,  or  intended  so  to  be,  with  their  any  act  of  the 
and  every  of  their  appurtenances,  unto  the  said  cove-  ^^  {covmatu- 
nantee,  in  manner  aforesaid,  and  according  to  the  true  ^'' 
intent  of  these  presents. 

(3.)  And  that  it  shall  be  lawful  for  the  said  cove-     (3.)  And 
nantee,  his  heirs  and  assigns,  from  time  to  time  and  at  that  the  said 
all  times  hereafter,  peaceably  and  quietly  to   enter  (cov^niee) 
upon,  have,  hold,  occupy,  possess,  and  enjoy  the  said    ^^^  TOssea- 
land  and  premises  hereby  conveyed,  or  intended  so  to  gi^Q  Qf  the 
be,  with  their  and  every  of  their  appurtenances ;  and  said  lands. 
to  have,  receive,  and  take  the  rents,  issues,  and  profits 
thereof,  and  of  every  part  thereof,  to  and  for  his  and 
their  use  and  benefit,  without  any  let,  suit,  trouble, 
denial,  e\dction,  interruption,  claim,  or  demand,  what- 
soever, of,  from,  or  by,  him,  the  said  covenantor,  or  his 
heirs,  or  any  person  claiming  or  to  claim  by,  from, 
under,  or  in  trust  for  him,  them,  or  any  of  them. 

(4.)  And  that  free  and  clear,  and  freely  and  abso-     (4)  Free 
lutely  acquitted,  exonerated,  and  forever  discharged,  or  from  all  in- 
otherwise,  by  the  said  covenantor,  or  his  heirs,  well  and  cumbrances. 
sufficiently  saved,  kept  harmless,  and  indemnified  of, 
from,  and  against  any  and  every  former  and  other  gift^ 
grant,  bargain,  sale,  jointure,  dower,  use,  trust,  entail, 
will,  statute,  recognizance,  judgment,  execution,  extent, 
rent,  annuity,  forfeiture,  re-entry,  and  any  and  every 
other  estate,  title,  charge,  trouble,  and  incumbrance, 
whatsoever,  made,  executed,  occasioned,  or  sufifered  by 
the  said  covenantor,  or  his  heirs,  or  by  any  person 
claiming  or  to  claim  by,  from,  under,  or  in  trust  for 
him,  them,  or  any  of  them. 

is.)  And  the  said  covenantor  doth  hereby,  for  him-     (P-)  -^"^  t^« 
i  his  heirs,  executors,  and  administrators,  covenant,  ^  ^^^J^^^g 
promise,  and  agree,  with  and  to  the  said  covenantee,  ^(n^  ^1^^  ^g^^ 
his  heirs  and  assigns,  that  he,  the  said  covenantor,  his  (covenantee) 
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that  he  will  heirs,  executors,  and  administrators,  and  all  and  every 
execute  such  other  person  whosoever  having  or  claiming,  or  who 
further  afflur-  gijjjjj  qj.  ^j^y  hereafter  have  or  claim,  any  estate,  right, 
saiutands  as  ^^^^®>  ^^  interest,  whatsoever,  either  at  law  or  in  equity, 
may  be  requi-  ^^i  ^^y  ^^  ^^^  ^^  ^he  said  lands  and  premises  hereby 
site.  conveyed,  or  intended  so  to  be,  or  any  of  them,  or  any 

part  thereof,  by,  from,  under,  or  in  trust  for  him,  them, 
or  any  of  them,  shall  and  will,  from  time  to  time  and 
at  all  times  hereafter,  upon  every  reasonable  request, 
and  at  the  costs  and  charges  of  the  said  covenantee, 
his  heirs  or  assigns,  make,  do,  execute,  or  cause  to  be 
made,  done,  or  executed,  all  such  further  and  other 
lawful  acts,  deeds,  things,  devises,  conveyances,  and 
assurances  in  the  law,  whatsoever,  for  the  better,  more 
perfectly,  and  absolutely  conveying  and  assuring  the 
said  lands  and  premises  hereby  conveyed,  or  intended 
so  to  be,  and  every  part  thereof,  with  their  appurte- 
nances, unto  the  said  covenantee,  his  heirs  and  assigns, 
in  manner  aforesaid,  as  by  the  said  covenantee,  his 
heirs  and  assigns,  his  or  their  counsel  in  the  law,  shall 
be  reasonably  devised,  advised,  or  required,  so  as  no 
such  further  assurances  contain  or  imply  any  further 
or  other  covenant  or  warranty  than  against  the  acts 
and  deeds  of  the  person  who  shall  be  required  to  make 
or  execute  the  same,  and  his  heirs,  executors,  or  ad- 
ministrators only,  and  so  as  no  person,  who  shall  be 
required  to  make  or  execute  such  assurances,  shall  be 
compellable,  for  the  making  or  executing  thereof,  to  go 
or  travel  from  his  usual  place  of  abode. 
(6.)  And  (6.)  And  the  said  covenantor  doth  hereby,  for  him- 

thc  said  (cove-  self,  his  heirs,  executors,  and  administrators,  covenant, 
nantor)  po^©"    promise,  and  agree,  with  and  to-  the  said  covenantee, 
a^\d^(awmant  "^®  heirs  and  assigns,  that  the  said  covenantor,  and  his 
ee)  that  he  will  heirs,  shall  and  will,  unless  prevented  by  fire  or  other 
produce  the     inevitable  accident,  from  time  to  time  and  at  all  times 
title-deeds        hereafter,  at  the  request,  costs,  and  charges  of  the  said 
enumerated      covenantee,  his  heirs  or  assigns,  or  his  or  their  attorney, 
and^aUow  cop-  solicitor,  agent,  or  counsel,  at  any  trial  or  hearing  in 
ies  to  be  made  any  action  or  suit  at  law  or  in  equity,  or  other  judica- 
of  them,  at  tlie  ture,  or  otherwise,  as  occasion  shall  require,  produce 
expense  of       f^]\  ^nd   every   or  any  deed,  instrument,  or  writing 
f  an/^*?  ^^^^'  ^®^®  under  written,  for  the  manifestation,  defense,  and 
support  of  the  estate,  title,  and  possession  of  the  said 
covenantee,  his  heirs  and  assigns,  in  or  to  the  said 
lands  and  premises  hereby  conveyed,  or  intended  so 
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to  be,  and  at  the  like  request,  costs,  and  chaises,  shall 
and  will  make  and  deliver,  or  cansc  to  be  made  and 
delivered,  true  and  attested  or  other  copies  or  ab- 
stracts of  the  same  deeds,  instruments,  and  writings, 
respectively,  or  any  of  them,  and  shall  and  will  permit 
and  suffer  such  copies  and  abstracts  to  be  examined 
and  compared  with  the  said  original  deeds,  by  the  said 
covenantee,  his  heirs  and  assigns,  or  such  person  as  he 
or  they  shall  for  that  purpose  direct  and  appoint. 

(7.)  And  the  said  covenantor,  for  himself,  his  heirs,     (7.)  And 
executors,  and  administrators,  doth  hereby  covenant^  tho  said  (cme- 
promise,  and  agree,  with  and  to  the  said  covenantee,  »m»»^)  cove- 
bis  heirs  and  assigns,  that  he  hath  not,  at  any  time  ^^^^^^^^f, 
heretofore,  made,  done,  committed,  executed,  or  will-  ^\  ^^^^  jje  has 
fully  or  knowingly  suffered  any  act,  deed,  matter,  or  done  no  act  to 
thing,  whatsoever,  whereby  or  by  means  whereof  the  incumber  the 
said  lands  and  premises  hereby  conveyed,  or  intended  ^^  lands. 
so  to  be,  or  any  part  or  parcel  thereof,  are,  is,  or  shall 
or  may  be  in  any  wise  impeached,  charged,  affected, 
or  incumbered,  in  title,  estate,  or  otherwise  howsoever. 

(8.)  And  the  said  releasor  hath  released,  remised,     (8.)  And 
and  forever  quitted  claim,  and  by  these  presents  doth  ^^®  ^^^  (♦'*• 
release,  remise,  and  forever  quit  claim,  unto  the  said  ^^^^  rejeascs 
releasee,  his  heirs  and  assigns,  all  and  all  manner  of  trdeasee)  all 
right,  title,  interest,  claim,  and  demand  whatsoever,  his  claims  up- 
both  at  law  and  in  equity,  into  and  out  of  the  said  on  the  said 
lands  and  premises  hereby  granted,  or  intended  so  to  lands, 
be,  and  every  part  and  parcel  thereof,  so  as  that  neither 
he,  nor  his  heirs,  executors,  administrators,  or  assigns, 
shall  or  may,  at  any  time  hereafter,  have,  claim,  pre- 
tend to,  challenge,  or  demand  the  said  lands  and  prem- 
ises, or  any  part  thereof,  in  any  manner  howsoever,  but 
the  said  releasee,  his  heirs  and  assigns,  and  the  same 
lands  and  premises  shall,  from  henceforth  forever  here- 
after, be  exonerated  and  discharged  of  and  from  all 
claims  and  demands  whatsoever  which  the  said  re- 
leasor might  or  could  have  upon  him  in  respect  of  the 
said  lands,  or  upon  the  said  lands. 

(9.)  And  the  said  (A.  B.,)  wife  of  the  said  (grantor^)     (9.)  And 
for  and  in  consideration  of  the  sum  of  pounds,  the  said  (A. 

of  the  lawful  money  of  Canada,  to  her  in  hand  paid  ^j)  T^^^^f^l® 
by  the  said  {grantee^)  at  or  before  the  scaling  and  hereby'^barB 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  her  dower  in 
acknowledged,  hath  granted  and  released,  and  by  these  the  said  lands. 
presents  doth  grant  and  release,  unto  the  said  ( grantee,) 
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his  heirs  and  assigns,  all  her  dower,  aud  right,  and  title, 
which,  in  the  event  of  surviving  her  said  husband,  she 
might  or  would  have  to  dower,  in,  to,  or  out  of  the  lands 
and  premises  hereby  conveyed  or  intended  so  to  be. 


Eevised  Statutes,  Cap.  LXXIX.,  1859,  p.  839. 
450.  An  Act  respecting  Real  Property. 

Her  Majesty,  by  and  with  the  advice  and  consent 
of  the  Legislative  Council  and  Assembly  of  Canada, 
enacts  as  follows : — 

(1.)  The  eighteenth  section  of  the  interpretation  act 
is  not  to  apply  to  this  act* 

DESCENTS  SINCE  THE  IST.  JULY,    1834. 

Relation  of  the      (2.)  This  act  shall  not  extend  to  any  descent  which 
^"^  took  place  on  the  death  of  any  person  who  died  before 

the  first  day  of  July,  one  thousand  eight  hundred  and 
thirty-four.     4  W.  4,  c.  1,  s.  11. 
IIow  the  (3.)  The  next  ten  sections  of  this  act,  numbered 

next  ten  sec-    from  four  to  thirteen,  shall  apply  retrospectively  to  the 
app^"^  ®^*^^  ^*y  ^^  March,  one  thousand  eight  hundred  and 

thirty-four,  and  also  prospectively,  [as  the  case  may  be,] 
and  shall  be  construed  as  if  the  same  had  been  enacted 
aud  passed  on  the  said  sixth  day  of  March,  one  thou- 
sand eight  hundred  and  thirty-four.     4.  W.  4,  c.  1, 
6.  11. 
Descent  shall        (4.)  In  every  case,  on  and  after  the  first  day  of  July, 
trace^from      ^^^  thousand  eight  hundred  and  thirty-four,  descent 
the  purchaser  ^^^  ^®  traced  from  the  purchaser ;  and,  to  the  intent 
^.  '  that  the  pedigree  may  never  be  carried  further  back 

than  the  circumstances  of  the  case  and  the  nature  of 
the  title  require,  the  person  last  entitled  to  the  land 
shall,  for  the  purpose  of  this  act,  be  considered  to 

*  The  eighteenth  section  above  alluded  to  is  as  follows : — 

(18.)  Unless  otlierwiso  provided,  or  there  be  something  in  the  context  or  other 
provisions  of  the  act  indicating  a  aiflferent  meaning  or  calling  for  a  different  oon- 
stniction : — 

(1.)  The  law,  in  the  last  act  and  in  the  following  series  of  acts,  is  to  be  consid- 
ered as  always  speaking ;  and,  whenever  any  matter  or  thing  is  expressed  in  the 
present  tense,  the  same  is  to  bo  appliod  to  the  circumstances  as  thuy  arise,  so  that 
effect  may  be  ffiven  to  each  act,  and  every  part  thereof,  according  to  its  spirit, 
true  intent,  and  meaning ; 

(2.)  The  word  *^ shall"  is  to  be  construed  as  imperative  or  directing,  and  the 
word  "  may"  as  permissive ; 

(8.)  Whenever  the  word  *•*•  herein"  is  nsed  in  any  section  of  an  act,  it  shall  be 
understood  to  relate  to  the  whole  act,  and  not  to  that  section  only. 
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have  been  the  purchaser  thereof,  unless  it  be  proved 
that  he  inheritea  the  same,  in  which  case  the  person 
from  whom  he  inherited  the  same  shall  be  considered 
to  have  been  the  purchaser,  unless  it  be  proved  that 
he  inherited  the  same ;  and,  in  like  manner,  the  last 
person  from  whom  the  land  shall  be  proved  to  have 
been  inherited  shall  in  every  case  be  considered  to 
have  been  the  purchaser,  unless  it  be  proved  that  he 
inherited  the  same.     4  W.  4,  c.  1,  s.  1. 

(5.)  When  any  land  shall  have  been  devised  by  any  Heir  entitled 
testator,  who  shall  die  after  the  first  day  of  July,  one  under  a  will 
thousand  eight  hundred  and  thirty-four,  to  the  heir  or  shall  take  as 
to  the  person  who  shall  be  the  heir  of  such  testator,  ^®^.^f^'  ^^^  * 
such  heir  shall  be  considered  to  have  acquired  the  land  ^^  crr^uyr  or 
as  a  devisee,  and  not  by  descent;  and  when  any  land  bis  heir  shall 
shall  have  been  limited,  by  any  assurances  executed  create  an  es- 
after  the  first  day  of  July,  one  thousand  ei^ht  hundred  ***®  ^7  P^" 
and  thirty-four,  to  the  person  or  to  the  heirs  of  the  ^^®*®' 
person  who  shall  thereby  have  conveyed  the  same 
land,  such  person  shall  be  considered  to  have  acquired 
the  same  as  a  purchaser,  by  virtue  of  such  assurance, 
and  shall  not  oe  considered  to  be  entitled  thereto,  as 
of  his  former  estate,  or  part  thereof.     4  W.  4,  c.  1, 
s.  2. 

(6.)  When  any  person  shall  have  acquired  any  land  When  heirs 
by  purchase,  under  a  limitation  to  the  heirs,  or  to  the  t«ke  by  pur- 
heirs  of  the  body  of  any  of  his  ancestors,  contained  in  ?^f^**®L 
an  assurance  executed  after  the  said  first  day  of  July,  ^^^^  y^^^^  ^^ 
one  thousand  eight  hundred  and  thirty-four,  or  under  a  their  ancestor, 
limitation  to  the  heirs,  or  to  the  heirs  of  the  body  of  the  land  shall 
any  of  his  ancestors,  or  under  any  limitation  having  descend  as  if 
the  same  effect,  contained  in  a  will  of  any  testator  jJad^^iSe 
who  shall  depart  this  life  after  the  said  first  day  of  purchaser. 
July,  one  thousand  eight  hundred   and  thirty-four, 
then,  and  in  any  of  such  cases,  such  land  shall  de- 
scend, and  the  descent  thereof  shall  be  traced,  as  if 
the  ancestor  named  in  such  limitation  had  been  the 
purchaser  of  such  land.     4  W.  4,  c.  1,  s.  3. 

(7.^  When  the  person  from  whom  the  descent  of  any  After  the 
land  IS  to  be  traced  shall  have  had  any  relation  who,  death  of  a  per- 
having  been  attainted,  died  before  such  descent  shall  s^n  attainted, 
have  taken  place,  then  such  attainder  shall  not  prevent  ^^^  ^^"in- 
any  person  from  inheriting  such  land  who  would  have  herit 
been  capable  of  inheriting  the  same  by  tracing  his  de- 
scent through  such  relation  if  he  had  not  been  attainted, 
unless  such  land  escheated  in  consequence  of  such  at- 
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tainder  before  the  first  day  of  July,  one  thousand  eight 

hundred  and  thirty-four.     4  W.  4,  c.  1,  s.  9. 

Heir  at  law  (8.)  Proof  of  entry  by  the  heir  after  the  death  of 

need  not  prove  ^he  ancestor  shall  in  no  case  be  necessary  in  order  to 

enny.  prove  title  in  such  heir,  or  in  any  person  claiming  by 

or  through  him.     4  W.  4,  c.  1,  s.  10. 
Limitations,  (9.)  \Vhere  any  assurance,  executed  before  the  said 

made  before  first  day  of  July,  one  thousand  eight  hundred  and 
t  *\h^h'  '^^^1r  *^^i^y"^"°"'",  or  the  will  of  any  person  who  died  before 
u  person  then  ^^*^  ^*y»  contains  any  limitation  or  gift  to  the  heir  or 
living,  shall  heirs  of  any  person  under  which  the  person  or  persons 
take  effect  as  answering  the  description  of  heir  shall  be  entitled  to 
v!L*  ^^  estate  by  purchase,  then  the  person  or  persons  who 

^^g^  ^  would  have  answered  such  description  of  heir,  if  this 

act  had  not  been  made,  shall  become  entitled  by  virtue 
of  such  limitation  or  gift,  whether  the  person  named 
as  ancestor  shall  or  shall  not  be  living  on  or  after  the 
said  first  day  of  July,  one  thousand  eight  hundred  and 
thirty-four.     4  W.  4,  c.  1,  s.  12. 
Grantees,  de-        i}^')  Whenever,  by  any  letters  patent,  assurance,  or 
visees,  Ac,       will,  made  and  executed  after  the  nrst  day  of  July,  one 
shall  not  take  thousand  eight  hundred  and  thirty-four,  land  shall  be 
as  joint  ten-     crranted,  conveyed,  or  devised  to  two  or  more  persons 
such  intention  ^^^^^  ^^^^  executors  or  trustees,  in  fee  simple,  or  for 
bo  expressed.   *"y  less  estate,  it  shall  be  considered  that  such  persons 
took  or  take  as  tenants  in  common,  and  not  as  joint 
tenants,  unless  an  intention  sufiiciently  appears  on  the 
face  of  such  letters  patent,  assurance,  or  will  that  they 
shall  take  as  joint  tenants.     4  W.  4,  c.  1,  s.  48. 
Estates  ao-  (11.^  When  the  will  of  any  person,  who  shall  die 

quired  after  after  the  sixth  day  of  March,  one  thousand  eight  hun- 
^^mma°^ ^^  ^^^  ^^^  thirty-four,  contains  a  devise  in  any  form  of 
pass  by  the  words  of  all  such  real  estate  as  the  testator  shall  die 
will,  whero  seized  or  possessed  of,  or  of  any  part  or  proportion 
such  intention  thereof,  such  will  shall  be  valid  and  effectual  to  pass 
^^^"1*®^"  any  land  that  may  have  been  or  may  be  acquired  by 

pressed.  ^^^  devisor  after  the  making  of  such  will,  in  the  same 

manner  as  if  the  title  thereto  had  been  acquired  before 
the  making  thereof.  4  W.  4,  c.  1,  s.  49. 
A  devisee  of  (12.)  Whenever  land  is  or  shall  be  devised,  in  a 
land  shall  be  ^in  made  by  any  person  who  has  died  since  the  sixth 
^W  aTS  ^^y  ^^  ^^^^^'  ^°®  thousand  eight  hundred  and  thirty- 
tatoasthe tes^  ^^^h  i^  s^*'l  be  considered  that  the  devisor  intended 
tator  had  in  to  devise  all  such  estate  as  he  was  seized  of  in  the 
the  land,  un-  same  land,  whether  fee  simple  or  otherwise,  unless  it 
less  a  contrary  appears  upon  the  face  of  such  will  that  he  intended  to 
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devise  only  an  estate  for  life,  or  other  estate  less  than  intention  be 
he  was  seized  of  at  the  time  of  making  the  will  con-  expressed, 
tainin^  such  devise.     4  W.  4,  c.  1,  s.  50. 

(13?)  Any  will  affecting  land,  executed  after  the  sixth  Witnesses 
day  of  March,  one  thousand  eight  hundred  and  thirty-  ne^J^p^  ^^ 
four,  in  the  presence  of  and  attested  by  two  or  more  presence  of  the 
witnesses,  shall  have  the  same  validity  and  effect  as  if  testator, 
executed  in  the  presence  of  and  attested  by  three  wit- 
nesses ;  and  it  shall  be  sufficient  if  such  witnesses  sub- 
scribe their  names  in  presence  of  each  other,  although 
their  names  may  not  be  subscribed  in  presence  of  test- 
ator.    4  W.  4,  c.  1,  8.  51. 

INTERPRETATION    CLAUSE. 

(14.)  The  words  and  expressions  in  the  foregoing  Meaning  of 
sections,  and  in  the  next  seven  sections  numbered  from  words  in  this 
fifteen  to  twenty-one  inclusive,  which  in  their  ordinary  ^^^ 
signification  have  a  more  confined  or  different  mean- 
ing, shall,  in  all  such  sections,  except  where  the  nature 
of  the  provision  or  the  context  thereof  shall  exclude 
such  construction,  be  interpreted  as  follows :  that  is  to 
say,  the  word  *^land"  shall  extend  to  messuages,  and  Land, 
to  all  other  hereditaments,  whether  corporeal  or  incor- 
poreal, and  to  money  to  be  laid  out  in  the  purchase 
of  land,  and  to  chattels  and  other  personal  property 
transmissible  to  heirs,  and  also  to  any  share  of  the 
same  hereditaments  and  properties,  or  any  of  them, 
and  to  any  estate  of  inhentance,  or  estate  for  any  life 
or  lives,  or  other  estate  transmissible  to  heirs,  and  to 
any  possibility,  right,  or  title  of  entry  or  action,  and 
any  other  interest  capable  of  being  inherited,  and 
whether  the  same  estates,  possibilities,  rights,  titles, 
and  interests,  or  any  of  them,  shall  be  in  possession, 
reversion,  remainder,  or  contingency ;  and  the  words 
**the  purchaser"  shall  mean  the  person  who  last  ac-  Purchaser, 
quired  the  land  otherwise  than  by  descent,  or  than  by 
any  partition,  by  the  effect  of  which  the  land  shall 
have  become  part  of  or  descendible,  in  the  same  man- 
ner as  other  laud  acquired  by  descent ;  and  the  word 
*' descent"  shall  me^  the  title  to  inherit  land  by  reason  Descent 
of  consanguinity,  as  well  where  the  heir  shall  be  an 
ancestor  or  collateral  relation  as  where  he  shall  be  a 
child  or  other  issue ;  and  the  expression  "  descendants  Descendants, 
of  any  ancestor"  shall  extend  to  all  persons  who  must 
trace  their  descent  through  such  ancestor;  and  the  pp^gong  j^^. 
expression  ^Hhe  person  last  entitled  to  land"  shall  ex-  entitled. 
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tend  to  the  last  person  who  had  a  right  thereto, 
whether  he  did  or  did  not  obtain  the  possession  or  the 
receipt  of  the  rents  and  profits  thereof;  and  the  word 
"  assurance "  shall  mean  any  deed  or  instrument  [other 
than  a  will]  by  which  any  land  shall  be  conveyed  or 
transferred,  at  law  or  in  equity;  and  the  word  "rent" 
shall  extend  to  all  annuities  and  periodical  sums  of 
money  charged  upon  or  payable  out  of  any  land ;  and 
the  "  person  through  whom  another  person  is  said  to 
claim  "  shall  mean  any  person  by,  through,  or  under, 
or  by  the  act  of  whom  the  person  so  claiming  became 
entitled  to  the  estate  or  interest  claimed,  as  heir,  issue 
in  tail,  tenant  by  the  courtesy  of  England,  tenant  in 
dower,  successor,  special  or  general  occupant,  executor, 
administrator,  legatee,  husband,  assignee,  appointee, 
devisee,  or  otherwise;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or 
thing;  and  every  word  importing  the  masculine  gen- 
der only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male.     4  W.  4,  c.  1,  s.  69. 

DESCENTS  BETWEEN  IST.  JULY,  1834,  AND   IST.  JANUARY,  1852. 

(15.)  The  foregoing  sections  of  this  act  shall  not 
have  operation  retrospectively  to  a  period  of  time  an- 
terior to  the  sixth  day  of  March,  one  thousand  eight 
hundred  and  thirty-four,  so  as,  by  force  of  any  of  their 
provisions,  to  render  any  title  valid,  which,  in  regard  to 
any  particular  estate,  had,  prior  to  that  day,  been  ad- 
judged, or  has  been  or  may  be,  in  any  suit  which  was 
depending  on  that  day,  adjudged  invalid,  on  account 
of  any  defect,  imperfection,  matter,  or  thing  which  is 
by  such  sections  altered,  supplied,  or  remedied ;  but,  in 
every  such  case,  the  law  in  regard  to  any  such  defect, 
imperfection,  matter,  or  thing  shall,  as  applied  to  such 
title,  be  deemed  and  taken  to  be  as  if  those  sections 
of  this  act  had  not  been  passed.     4  W.  4,  c.  1,  s.  60. 

(16.)  As  respects  every  descent  between  the  first  day 
of  July,  one  tnousand  eight  hundred  and  thirty-four, 
and  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  fifty-one,  both  days  included,  and 
as  respects  any  descent  not  included  or  provided  for  in 
the  sections  of  this  act  numbered  from  twenty-three 
to  forty-nine,  both  included,  the  following  sections, 
numbered  from  seventeen  to  twenty-one,  botn  included, 
shall  apply  retrospectively  to  the  first  day  of  July,  one 


4  w.  4,  c.  1,  AND  14, 15  v.,  c.  6,  s.  1. 

thousand  eight  hundred  and  thirty-four,  and  also  pros- 
pectively, as  the  case  may  be,  and  shall  be  construed 
as  if  the  same  had  been  passed  on  the  said  first  day 
of  July,  one  thousand  eight  hundred  and  thirty-four. 
14,  16  v.,  c.  6,  s.  1. 

(17.)  No  brother  or  sister  shall  be  considered  to  in-  Brothers  and 
herit  immediately  from  his  or  her  brother  or  sister;  but  sisters  shall 
every  descent  from  a  brother  or  sister  shall  be  traced  tSwi  h^^' 
through  the  parent.     4  W.  4,  c.  1,  s.  4.  rents. 

(18.)  Every  lineal  ancestor  shall  be  capable  of  being  LiDeal  ances- 

heir  to  any  of  his  issue,  and,  in  any  case  where  there  is  tor  may  be 

no  issue  of  the  purchaser,  his  nearest  lineal  ancestor  ^®"'  ^?  V^f^^^' 
riiTi.r.*^.  i  .  V     ence  to  collat- 

shall  be  his  heir  in  preference  to  any  person  who  ^^  peraons 

would  have  been  entitled  to  inherit  either  by  tracing  claiming 

his  descent  through  such  lineal  ancestor  or  in  conse-  through  him. 

quence  of  there  being  no  descendant  of  such  lineal 

ancestor;  so  that  the  father  shall  be  preferred  to  a 

brother  or  sister,  and  a  more  remote  lineal  ancestor  to 

any  of  his  issue  other  than  a  nearer  lineal  ancestor  or 

his  issue.     4  W.  4,  c.  1,  s.  5. 

(19.)  None  of  the  maternal  ancestors  of  the  person  The  male  line 
from  whom  the  descent  is  to  be  traced,  nor  any  of  their  to  be  pre- 
descendants,  shall  be  capable  of  inheriting  until  all  his  ^®"^' 
paternal  ancestors  and  their  descendants  have  failed ; 
and  no  female  paternal  ancestor  of  such  person,  nor 
any  of  her  descendants,  shall  be  capable  of  inheriting 
until  all  his  male  paternal  ancestors  and  their  descendants 
have  failed ;  ancf  no  female  maternal  ancestor  of  such 
person,  nor  any  of  her  descendants,  shall  be  capable  of 
inheriting  until  all  his  male  maternal  ancestors  and 
their  descendants  have  failed.     4  W.  4,  c.  1,  s.  6. 

(20.)  Where  there  shall  be  a  failure  of  male  paternal  The  mother  of 
ancestors  of  the  person  from  whom  the  descent  is  to  be  the  more  re- 
traced, and  their  descendants,  the  mother  of  his  more  ™^^  ^®  "^" 
remote  male   paternal  ancestor,  or  her  descendants,  preferred  to 
shall  be  the  heir  or  heirs  of  such  person  in  preference  the  mother  of 
to  the  mother  of  a  less  remote  male  paternal  ancestor,  the  leas  remote 
or  her  descendants;  and,  when  there  shall  be  a  failure  ™^®  ancestor, 
of  male  paternal  ancestora  of  such  person,  and  their 
descendants,  the   mother  of  his  more   remote  male 
maternal  ancestor,  and  her  descendants,  shall  be  the 
heir  or  heirs  of  such  person  in   preference  to  the 
mother  of  a  less  remote  male  maternal  ancestor,  and 
her  descendants.     4  W.  4,  c.  1,  s.  7. 

(21.)  Any  person  related  to  the  person  from  whom  Half  blood  to 
the  descent  is  to  be  traced  by  the  half  blood  shall  be  ^^^^^  ^^^ 
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the  whole  capable  of  being  his  heir,  and  the  place  in  which  any 
blood  of  the  such  relation  by  the  half  blood  shall  stand  in  the  order 
same  degree.  Qf  inheritance,  so  as  to  be  entitled  to  inherit,  shall  be 
next  after  any  relation  in  the  same  degree  of  the  whole 
blood  and  his  issue,  where  the  common  ancestor  shall 
be  a  male,  and  next  after  the  common  ancestor,  when 
such  common  ancestor  shall  be  a  female,  so  that  the 
brother  of  the  half  blood  on  the  part  of  the  father  shall 
inherit  next  after  the  sisters  of  the  whole  blood  on  the 

Eart  of  the  father  and  their  issue,  and  the  brother  of  the 
alf  blood  on  the  part  of  the  mother  shall  inherit  next 
after  the  mother.     4  W.  4,  c.  1,  s.  8. 

DESCENTS  FROH  AND  AFTER  FIRST  OF  JANUARY,  1852. 

Descents  since  (22-)  The  following  sections,  numbered  from  twenty- 
^^®  \^5^2^""  ^^^^  ^  forty-nine,  both  included,  shall  apply  retro- 
^^'  spectively  to  the  first  day  of  January,  one  thousand 

eight  hundred  and  fifty-two,  inclusive,  and  also  pros- 
pectively, as  the  case  may  be,  and  shall  be  construed 
as  if  the  same  had  been  passed  on  the  said  first  day 
of  January,  one  thousand  eight  hundred  and  fifty-two. 
14,  15  v.,  c.  6,  8.  1. 
How  real  es-        (23.)  Whenever,  on  or  after  the  first  day  of  January, 

tertoif^d"  *'*'   ^"  ^^®  y®*"*  ^^  ^^^  ^^^  ^"®  thousand  eight  hundred 
aftCT  Isf  Jwi-  ^^^  fifty-two,  any  person  shall  die,  seized  in  fee  simple  or 
uary,  1862,       for  the  life  of  another  of  any  real  estate  in  Upper 
ehaU  descend.   Canada,  witliout  having  lawfully  devised  the  same,  such 
real  estate  shall  descend  or  pass  by  way  of  succession 
in  manner  following,  that  is  to  say  i     14, 1 5  V.,  c.  6,  s.  1. 
Firstly. — To  his  lineal  descendants,  and  those  claim- 
ing by  or  under  them,  per  stirpes  ; 
Secondly. — To  his  father ; 
Tkirdlij. — To  his  mother ;  and. 
Fourthly. — To  his  collateral  relatives ; 
Subject  in  all  cases  to  the  rules  and  regulations  herein 
after  prescribed. 
As  to  descend-      (24.)  If  the  intestate  shall  leave  several  descendants 
ants  in  \^  ^he  direct  line  of  lineal  descent,  and  all  of  equal  de- 

of  conaaS^-  ^®®  ^^  consanguinity  to  such  intestate,  the  inheritance 
ity,  Ma  gum  ^j^^jj  descend  to  such  persons  in  equal  parts,  however 
remote  from  the  intestate  the  common  degree  of  con- 
sanguinity may  be.     14,  16  V.,  c.  6,  s.  2. 
If  some  chil-        (26.)  If  any  one  or  more  of  the  children  of  such  in- 
dren  be  living  testate  be  living,  and  any  one  or  more  be  dead,  the  in- 
and  others       heritance  shall  descend  to  the  children  who  are  living, 
issue.  ^^^^    and  to  the  descendants  of  such  children  as  have  died, 
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so  that  each  child  who  shall  he  livings  shall  inherit  such 
share  as  would  have  descended  to  him  if  all  the  chil- 
dren of  the  intestate  who  have  died  leaving  issue  had 
heen  living ;  and  so  that  the  descendants  of  each  child 
who  shall  be  dead  shall  inherit,  in  equal  shares,  the 
share  which  their  parent  would  have  received  if  living. 
14,  15  v.,  c.  6,  s.  8. 

(26.)  The  rule  of  descent  prescribed  in  the  last  pre-  Same  rale  as 
ceding  section  shall  apply  in  every  case  where  the  de-  ^  other  de- 
scendants of  the  intestate,  entitled  to  share  in  the  in-  J^ujj  ^e^ 
heritance,  shall  be  of  unequal  degrees  of  consanguin-  grees  of  con- 
ity  to  the  intestate,  so  that  those  who  arc  in  the  near-  eanguinity. 
est  degree  of  consanguinity  shall  take  the  shares  which 
would  have  descended  to  them  had  all  the  descendants 
in  the  same  degree  of  consanguinity,  who  have  died 
leaving  issue,  been  living,  and  so  that  the  issue  of  the 
descendants  who  have  died  shall  respectively  take  the 
shares  which  their  parents,  if  living,  would  have  re- 
ceived.    14,  15  v.,  c.  6,  8.  4. 

(27.)  In  case  the  intestate  dies  without  lawful  de-  If  the  inteaiaJla 
scendants,  and  leaving  a  father,  then  the  inheritance  ^®^^®  ^^  f®" 
shall  go  to  such  father — unless  the  inheritance  came  to  ffT^^f 
the  intestate .  on  the  part  of  his  mother,  and  such  father  mother 
mother  be  living ;  and,  if  such  mother  be  dead,  the  £c. 
inheritance  descending  on  her  part  shall  go  to  the 
father  for  life,  and  the  reversion  to  the  brothers  and 
sisters  of  the  intestate,  and  their  descendants,  accord- 
ing to  the  law  of  inheritance  by  collateral  relatives 
herein  after  provided ;  and,  if  there  be  no  such  broth- 
ers or  sisters,  or  their  descendants,  living,  such  inherit- 
ance shall  descend  to  the  father.     14,  15  V.,  c.  6,  s.  5. 

f28.)  If  the  intestate  shall  die  without  descendants  If  there  be  no 
ana  leaving  no  father,  or  leaving  a  father  not  entitled  father  entitled 
to  take  the  inheritance  under  the  last  preceding  section,      »^®"t. 
and  leaving  a  mother  and  a  brother  or  sister,  or  the 
descendant  of  a  brother  or  sister,  then  the  inheritance 
shall  descend  to  the  mother  during  her  life,  and  the 
reversion  to  such  brother  and  sister  of  the  intestate  as 
may  be  living,  and  the  descendants  of  such  as  may  be 
dead,  accordmg  to  the  same  law  of  inheritance  herein 
after  provided  ;  and,  if  the  intestate  in  such  case  leaves 
no  brother  or  sister,  nor  any  descendant  of  any  brother 
or  sister,  the  inheritance  shall  descend  to  the  mother. 
14,  15  v.,  c.  6,  s.  6. 

(20.)  If  there  be  no  father  or  mother  capable  of  in-     And  if  there 
heriting  the  estate,  it  shall  descend,  in  the  cases  herein  ^®  neither  ia- 
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ther  nor  moth-  after  specified,  to  the  collateral  relatives  of  the  intest- 
©f'  ate ;  and,  if  there  be  several  of  such  relatives,  all  of 

equal  degree  of  consanguinity  to  the  intestate,  the  in- 
heritance shall  descend  to  them  in  equal  parts,  however 
remote  from  the  intestate  the  common  degree  of  con- 
sanguinity may  be.     14,  16  V.,  c.  6,  s.  7. 
Succession  of        (30.)  If  all  the  brothers  and  sisters  of  the  intestate 
brothers  and     ]yQ  living,  the  inheritance  shall  descend  to  such  broth- 
sister^  and       ^^  ^^^  sisters ;  and,  if  any  one  or  more  of  them  be 

ants.  ^^^^  *  livi'^g  ^^^  *"y  ^^^  ^^  more  be  dead,  then  to  the  broth- 
ers and  sisters,  and  every  of  them,  who  are  living,  and 
to  the  descendants  of  such  brothers  and  sisters  as  have 
died,  so  that  each  brother  or  sister  who  may  be  Uving 
shall  inherit  such  share  as  would  have  descended  to 
him  or  her  if  all  the  brothers  or  sisters  of  the  intest- 
ate, who  have  died  leaving  issue,  had  been  living,  and 
so  that  such  descendants  shall  inherit,  in  equal  shares, 
the  share  which  their  parent,  if  living,  would  have 
received.  14,  15  V.,  c.  6,  s.  8. 
As  to  such  (31.)  The  same  law  of  inheritance  prescribed  in  the 

descendants  in  last  section  shall  prevail  as  to  the  other  direct  lineal 
unequal  de-  descendants  of  every  brother  and  sister  of  the  intest- 
^*^^*'  ate,  to  the  remotest  degree,  whenever  such  descendants 

are  of  unequal  degrees.     14,  15  V.,  c.  6,  s.  9. 
If  there  be  no      (32.)  If  there  be  no  heir  entitled  to  take  under  any 
^reie^*^^'  ^^^  ^^  ^^^  preceding  ten  sections,  the  inheritance,  if  the 
Sons.  °^  *^^  same  came  to  the  intestate  on  the  part  of  his  father, 
shall  descend:     14,  15  Y.,  c.  6,  s.  10. 

Firstly. — To  the  brothers  and  sisters  of  the  father 
of  the  intestate,  in  equal  shares,  if  all  be  living ; 

Secondly, — If  any  one  or  more  be  living,  and  any 
one  or  more  have  died  leaving  issue,  then  to  such 
brothers  and  sisters  as  are  living,  and  to  the  descend- 
ants of  such  of  the  said  brothers  and  sisters  as  have 
died,  in  equal  shares ; 

Thirdly, — If  all  such  brothers  and  sisters  have  died, 
then  to  their  descendants ;  and  in  all  such  cases  the 
inheritance  shall  descend  in  the  same  manner  as  if  all 
such  brothers  and  sisters  had  been  the  brothers  and 
sisters  of  the  intestate. 
Further  pro-  (33.)  If  there  be  no  brothers  or  sisters,  or  any  of 
vision.  them,  of  the  father  of  the  intestate,  and  no  descend- 

ant of  such  brothers  and  sisters,  then  the  inheritance 
shall  descend  to  the  brothers  and  sisters  of  the  mother 
of  the  intestate,  and  to  the  descendants  of  such  of  the 
said  brothers  and  sisters  as  have  died ;  or,  if  all  have 
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died,  then  to  their  deBcendants,  in  the  same  manner  as 
if  all  Buch  brothers  and  sisters  had  been  the  brothers 
and  sisters  of  the  father.     14,  15  V.,  c.  6,  s.  11. 

(34.)   In  all  cases  not  provided  for  by  the  twelve  FurUier  pro- 
next  precedinff  sections,  where  the  inheritance  shall  ^sion  if  the 
have  come  to  the  intestate  on  the  part  of  his  mother,  ^^^e'*"''' 
the  same,  instead  of  descending  to  the  brothers  and  mother's  side, 
sisters  of  the  intestate*s  father,  and  their  descendants, 
as  prescribed  in  the  preceding  thirty-second  section, 
shall  descend  to  the  brothers  and  sisters  of  the  intest- 
ate's mother,  and  to  their  descendants,  as  directed  in 
the  last  preceding  section;  and,  if  there  be  no  such 
brothers  and  sisters,  or  descendants  of  them,  then  such 
inheritance  shall  descend  to  the  brothers  and  sisters, 
and  their  descendants,  of  the  intestate's  father,  as  be- 
fore prescribed.     14,  15  V.,  c.  6,  s.  12. 

(35.)  In  cases  where  the  inheritance  has  not  come  If  it  came 
to  the  intestate  on  the  part  of  either  the  father  or  the  neither  on 
mother,  the  inheritance  shall  descend  to  the  brothers  ^*^^^'®,  °°^ 
and  sisters  both  of  the  father  and  mother  of  the  in- 
testate, in  equal  shares,  and  to  their  descendants,  in  the 
same  manner  as  if  all  such  brothers  and  sisters  had 
been  the  brothers  and  sisters  of  the  intestate.     14,  15 
v.,  c.  6,  s.  13. 

(36.)  Relatives  of  the  half  blood  shall  inherit  equally  Half  blood  to 
with  those  of  the  whole  blood  in  the  same  degree,  and  ®^^°^^^^^ 
the  descendants  of  such  relatives  shall  inherit  in  the  ^'^^^^  *^^*^- 
same  manner  as  the  descendants  of  the  whole  blood, 
unless  the  inheritance  came  to  the  intestate  by  descent, 
devise,  or  gift  of  some  one  of  his  ancestors ;  in  which 
case  all  those  who  are  not  of  the  blood  of  such  ances- 
tors shall  be  excluded  from  such  inheritance.     14,  15 
V .,  c.  6,  8.  14. 

(37.)  On  failure  of  heirs  under  the  preceding  rules,  if  there  be 
the  inheritance  shall  descend  to  the  remaining  next  of  failure  of 
kin  of  the  intestate,  according  to  the  rules  in  the  Eng-  ^®^' 
lish  statute  of  distribution  of  the  personal  estate.     14, 
15  v.,  c.  6,  s.  15. 

(38.)  Wh.enever  there  shall  be  but  one  person  en-  CJo-heira  to 
titled  to  inherit,  according  to  the  provisions  of  the  **^®  ^  ^^' 
twenty-second  and  following  sections  of  this  act,  he  ^^^^  ^™" 
shall  take  and  hold  the  inheritance  solely ;  and,  wher- 
ever an  inheritance,  or  a  share  of  an  inheritance,  shall 
descend  to  several  persons  under  such  provisions,  they 
shall  take  as  tenants  in  common,  in  proportion  to  their 
respective  rights.     14,  15  V.,  c.  6,  s.  16. 
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Descendants,         (39.)  Descendants  and  relatives  of  the  intestate^  be- 

Ac,  bom  after  gotten  before  bis  death  but  bom  thereafter,  shall  in 
death  oiiniesir  =>|,  •   1.     •*   •      ^.u  '^  \\.       i.    1 

die  to  inherit  *^**  cases  inherit  in  the  same  manner  as  if  they  had 

been  bom  in  the  lifetime  of  the  intestate  and  had  sur- 
vived him.     14,  15  V.,  c.  6,  s.  17. 
Illogitimate  (40.)  Children  and  relatives  who  are  illegitimate  shall 

persons  not  to  not  be  entitled  to  inherit  under  any  of  the  provisions 
inherit.  of  this  act.     14,  16  V.,  c.  6,  s.  18. 

Courtesy,  (41.)  The  estate  of  the  husband  as  tenant  by  the 

dower,  and  es-  courtesy,  or  of  a  widow  as  tenant  in  dower,  shall  not 

tates  by  deed    |jg  affected  by  any  of  the  provisions  of  the  last  preced- 
or  will  ex-         .  •     *  !•  r  ii  •         i.  1    n  ^1 

cepted.  *"^  nineteen  sections  of  this  act,  nor  shall  the  same 

affect  any  limitation  of  any  estate  by  deed  or  will,  or 
any  estate  which,  although  held  in  fee  simple  or  for  the 
life  of  another,  is  so  held  in  trust  for  any  other  person  ; 
but  all  such  estates  sliall  remain,  pass,  and  descend  as 
if  the  last  nineteen  sections  of  this  act,  numbered  from 
twenty-two   to   forty,  both  included,   had   not  been 
passed.     14,  15  V.,  c.  6,  s.  19. 
Case  of  chil-         ("^^0  If  any  child  of  an  intestate  shall  have  been 
dren  who  have  advanced  by  the  intestate,  by  settlement  or  portion  of 
been  advanced  real  or  personal  estate,  or  of  both  of  them,  and  the 
by  settlement,  g^me  shall  have  been  so  expressed  by  the  intestate  in 
'  writing,  or  so  acknowledged  in  writing  by  the  child, 

the  value  thereof  shall  be  reckoned,  for  the  purposes 
of  this  section  only,  as  part  of  the  real  and  personal 
estate  of  such  intestate,  descendible  to  his  heirs,  and 
to  be  distributed  to  his  next  of  kin  according  to  law ; 
and,  if  such  advancement  be  equal  or  superior  to  the 
amount  of  the  share  which  such  child  would  be  enti- 
tled to  receive  of  the  real  and  personal  estate  of  the 
deceased,  as  above  reckoned,  then  such  child  and  his 
descendants  shall  be  excluded  from  any  share  in  the 
real  and  personal  estate  of  the  intestate.  14,  15  V.,  c. 
6,  s.  20. 
If  such  ad-  (43.)  If  such  advancement  be  not  equal  to  such 

vuncement  be  share,  such  child  and  his  descendants  shall  be  entitled 
not  equal.         ^^  receive  so  much  only  of  the  personal  estate,  and  to 
inherit  so  much  only  of  the  real  estate,  of  the  intestate, 
as  shall  be  sufficient  to  make  all  the  shares  of  the 
children  in  such  real  and  personal  estate  and  advance- 
ment to  be  equal,  as  near  as  can  be  estimated.     14,  15 
v.,  c.  6,  s.  21. 
Value  of  prop-      (44.)  The  value  of  any  real  or  personal  estate  so 
erty  advanced,  advanced  shall  be  deemed  to  be  that,  if  any,  which 
how  estimated,  ^^^y  Yi^ye  been  acknowledged  by  the  child,  by  any  in- 
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Btrument  in  writing;  otherwise  such  value  shall  be 
estimated  according  to  the  value  of  the  property  when 
given.     14,  15  V.,  c.  6,  s.  22. 

(45.)  The  maintaining  or  educating,  or  the  giving  Educaiion, 
of  money,  to  a  child,  without  a  view  to  a  portion  or  Ac.,  not  ad- 
settlement  in  life,  shall  not  be  deemed  an  advancement  vancement. 
within  the  meaning  of  this  act.     14,  15  V.,  c.  6,  s.  23. 

(46.)  The  parties  authorized  to  make  partition  of  As  to  the  pur- 
any  such  real  estate,  according  to  law,  shall  receive,  from  chase,  by  any 
any  of  the  persons  entitled  to  a  share  of  such  real  es-  jntoJll^tSL^f* 
tate,  an  offer  or  proposition  to  purchase  the  share  or  yqbI  estate, 
shares  of  the  other  parties  interested  therein,  giving  subject  to  par- 
the  preference  to  the  person  who  would  have  been  the  tition. 
heir  at  law  thereto  had  the  twenty-second  and  follow- 
ing sections  of  this  act  not  been  passed;  and,  next 
after  such  heir  at  law,  giving  such  preference  to  the 
several  persons  successively  who  would  have  been  such 
heirs  at  law  had  the  said  last  mentioned  sections  of 
this  act  not  been  passed,  and  had  those  persons  pre- 
ceding them  respectively  in  the  series  of  such  prefer- 
ence been  dead  at  the  time  of  the  death  of  the  intestate. 

(47.)  The  parties  so  authorized  to  make  such  parti-  Particulars  of 
tion  shall  certify  particularly,  to  the  court  in  which  ^p®*"  ^  P^^" 
proceedings  for  a  partition  may  be   commenced   or  L^^gg^  ^^ 
pending,  the  particulars  of  such  offer  or  proposition  the  court, 
for  purchase,  the  nature,  quantity,  and  value  of  the 
estate  or  share  proposed  to  be  purchased,  and  whether 
they  advise  such  offer  or  proposition  to  be  accepted  or 
rejected,  and  their  reasons  therefor. 

(48.)  Any  court,  authorized  to  make  partition  of  real  Any  court  au- 
estate,  may  direct  a  sale  of  the  same,  if  they  think  it  thorized  to 
riffht  so  to  do,  upon  the  application  of  any  of  the  par-  make  partition 
ties  beneficially  interested  therein ;  giving  however  the  ^^e  jnvmjr 
preference  at  all  times  to  the  person  who  would  have  preference,  Ac 
Deen  the  heir  at  law  to  such  real  estate  had  the  twenty- 
second  and  following  sections  of  this  act  not  been 
passed ;  and,  after  such  heir  at  law,  then  giving  such 
preference  to  the   several  persons  successively  who 
would  have  been  such  heir  at  law  had  the  said  last 
mentioned  sections  of  this  act  not  been  passed,  and 
had  those  persons  preceding  them  respectively  in  the 
series  of  such  preference  been  dead  at  the  time  of  the 
death  of  the  intestate. 

(49.)  Every  such  preference  shall  be  upon  and  sub-  t^u  ^^  c 
ject  to  such  terms,  security,  and  conditions  as  the  ^^^^  ^o  iw 
court  may  think  it  right  to  direct.     1 4, 1 5  V.,  c.  6,  s.  24.  given. 
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Interpretation  (50.)  In  the  last  twenty-seven  sections  of  this  act^ 
as  to  sectionB  numbered  from  twenty-three  to  forty-nine,  both  inclu- 
23  to  49  give,  the  term  "real  estate"  shall  be  construed  to  in- 

clude every  estate,  interest,  and  right,  legal  and  equita- 
ble, held  in  fee  simple  or  for  the  life  of  another,  [except 
as  in  the  fortieth  section  is- before  excepted,]  in  lands, 
tenements,  and  hereditaments,  in  Upper  Canada,  but 
not  to  such  as  shall  be  determined  or  extinguished  by 
the  death  of  the  intestate  seized  or  possessed  thereof, 
or  so  otherwise  entitled  thereto,  nor  to  leases  for  years ; 
and  the  term  "  inheritance,"  as  therein  used,  shall  be 
understood  to  mean  real  estate  as  herein  defined, 
descended  or  succeeded  to  according  to  the  provisions 
of  the  said  twenty-seven  sections.  14,  16  V.,  c.  6, 
s.  25. 
Interpretation  (51.)  Whenever,  in  the  last  twenty-eight  preceding 
as  to  sections  sections,  numbered  from  twenty-three  to  fifty,  both  in- 
23  to  60.  eluded,  any  person  is  described  as  living,  it  shall  be 

understood  that  he  was  living  at  the  time  of  the  death 
of  the  intestate  from  whom  the  descent  or  succession 
came ;  and,  whenever  any  person  is  described  as  having 
died,  it  shall  be  understood  that  he  died  before  such 
intestate.     14,  15  V.,  c.  6,  s.  26. 
Interpretation       (52.)  Whenever,  in  any  of  the  said  twenty-eight  sec- 
91  ^  ^**°°*   tions,  the  expressions  "  where  the  estate  shall  have  come 
^  to  the  intestate  on  the  part  *  of  the  father,'  or  *  moth- 

er,' "  as  the  case  may  be,  are  used,  the  same  shall  be 
construed  to  include  every  case  where  the  inheritance 
shall  have  come  to  the  intestate  by  devise,  gift,  or  de- 
scent from  the  parent  referred  to,  or  from  any  relative 
of  the  blood  of  such  parent     14,  16  V.,  c.  6,  s.  27. 


Eevised  Statutes,  Cap.  LXXXII.,  1859,  p.  866, 

451.  An  Act  respecting  the  Conveyance  of  Eeal  Estate 

by  Married  Women. 

Her  Majesty,  by  and  with  the  advice  and  consent 
of  the  Legislative  Council  and  Assembly  of  Canada, 
enacts  as  follows : — 
Married  (1.)  Any  married  woman,  seized  of  or  entitled  to 

woman  of  full  ^^^  estate  in  Upper  Canada,  and  being  of  the  age  of 
age  may  con-    twenty-one  years,  may,  subject  to  the  pro\nsions  nere- 
in  after  contained,  convey  the  same,  by  deed  to  be  exe- 
cuted by  her  jointly  with  her  husband,  to  such  use  and 
170 


KESPEOTING  MARRIED  WOMEN. 

nses  as  to  her  and  her  hasband  may  seem  meet.  59 
G.  3,  c.  3,  8.  1;  2  G.  4,  c.  14. 

(2.)  In  case  such  married  woman  executes  such  deed  How  to  con- 
in  Upper  Canada,  she  shall  execute  the  same  in  the  J^y  ^J  Upp®' 
presence  of  a  judge  of  one  of  the  courts  of  Queen's  *' 

bench  or  Common  Pleas,  or  of  a  judge  of  the  County 
Court,  or  of  the  Surrogate  Court,  or  of  two  justices 
of  the  peace  for  the  county  in  which  such  married 
woman  resides  or  happens  to  be  when  the  deed  is  exe- 
cuted, and  si^h  judge  or  two  justices  of  the  peace  (as 
the  case  may  he)  shall  examine  such  married  woman, 
apart  from  her  husband,  respecting  her  free  and  volun- 
tary consent  to  convey  her  real  estate  in  manner  and 
for  the  purpose  expressed  in  the  deed ;  and,  if  she  gives 
her  consent,  such  judge  or  justices  shall,  on  the  day  of 
the  execution  of  such  deed,  certify  on  the  back  thereof 
to  the  following  effect:  43  G.  3,  c.  6;  69  G.  3,  c.  3,  ss. 
2,  3;  1  W.  4,  c.  2,  s.  1 ;  2  V.,  c.  6,  s.  1 ;  14,  16,  V., 
c.  115. 

**I  [or  we,  inserting  the  name  or  Jiames,  «fcc.,]  do 
"  hereby  certify  that,  on  this  day  of 

"at  ,  the  within  deed  was  duly  executed 

"in  my  [or  our]  presence,  by  A.  B.,  of  , 

"  wife  of  ,  one  of  the  grantors  therein 

"  named,  and  that  the  said  wife  of  the  said  , 

"  at  the  said  time  and  place,  being  examined  by  me,  [or 
"us,]  apart  from  her  husband,  did  appear  to  give  her 
"  consent  to  convey  her  estate  in  the  lands  mentioned 
"  in  the  said  deed,  freely  and  voluntarily  and  without 
"  coercion  or  fear  of  coercion  on  the  part  of  her  hus- 
"  band,  or  of  any  other  person  or  persons  whatsoever." 

(3.)  In  case  any  such  married  woman  resides  in  How  in  Great 
Great  Britain  or  Ireland,  in  any  colony  belonging  to  Britain  or  Ire- 
the  Crown  of  Great  Britain  other  than  Upper  Canada,  ^^^^l^""  ^^® 
and  there  executes  any  such  deed,  she  shall  execute 
the  same  in  the  presence  of  the  mayor  or  chief  magis- 
trate of  a  city,  borough,  or  town  corporate,  in  Great 
Britain  or  Ireland,  or  of  the  chief  justice,  or  a  judge 
of  the  Supreme  Court  of  such  colony ;  and  such  mayor 
or  chief  magistrate,  chief  justice  or  judge,  (as  the  ca^e 
may  be^)  shall  examine  such   married  woman,  apart 
from  her  husband,  touching  her  consent,  in  manner 
and  form  and  to  the  effect  specified  in  the  second  sec- 
tion of  this  act ;  and,  if  she  thereupon  gives  such  con- 
sent, such  mayor  or  chief  magistrate,  under  his  hand 
and  the  seal  of  the  city,  town,  or  borough,  or  such 
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chief  jastice  or  judge,  under  his  hand,  shall,  on  the 
day  of  the  execution  of  such  deed,  certify  on  the  back 
thereof  to  the  effect  herein  before  mentioned  in  the 
said  second  section.  43  G.  3,  c.  5 ;  59  G.  3,  c.  5,  s. 
2;  1  W.  4,  c.  2,  8.  1 ;  2  V.,  c.  6;  14,  16  V.,  c.  116. 

(4.)  In  case  any  such  married  woman  resides,  either 
temporarily  or  permanently,  in  any  state  or  country 
not  owing  allegiance  to  the  Crown  of  Great  Britain, 
and  there  executes  any  such  deed,  she  shall  execute 
the  same  in  the  presence  of  the  governor  or  other 
chief  executive  officer  of  such  state  or  country,  or  in 
the  presence  of  the  British  consul  resident  in  such 
state  or  country,  or  in  the  presence  of  a  judge  of  a 
court  of  record  of  such  state  or  country,  and  such 
governor,  chief  executive  officer,  consul,  or  judge  {as 
the  case  may  he^)  shall  examine  such  married  woman, 
apart  from  her  husband,  touching  her  consent,  in  man- 
ner and  form  and  to  the  effect  specified  in  the  second 
section  of  this  act;  and,  if  she  thereupon  gives  such 
consent,  such  governor  or  chief  executive  officer,  un- 
der his  hand  and  the  seal  of  such  state  or  country, 
or  such  consul,  under  his  hand,  or  such  judge,  under 
his  hand  and  the  seal  of  his  court,  shall  certify  to  the 
effect  herein  before  mentioned  in  the  said  section.  43 
G.  3,  c.  5 ;  59  G.  3,  c.  3,  s.  2 ;  1  W.  4,  c.  2,  s.  1 ;  2 
v.,  c.  6;  14,  15  V.,  c.  115. 

(5,)  Every  certificate  given  under  this  act  shall  be 
prtmd  facie  evidence  of  the  facts  therein  stated.  14, 
15  v.,  c.  115,  s.  2. 

(6.)  It  shall  not  be  necessary  for  any  judge  or  other 
officer,  who  may  certify  in  any  of  the  foregoing  cases, 
to  attest  as  a  subscribing  witness  the  execution  of  any 
deed  upon  the  back  of  which  he  may  so  certify.  14, 
15  v.,  c.  115,  8.  1. 

(7.)  If  any  such  deed  of  any  such  married  woman 
be  not  executed,  acknowledged,  and  certified  as  afore- 
said, the  same  shall  not  be  valid,  or  have  any  effect. 
14,  16  v.,  c.  115,8.  2. 

(8.)  No  deed  of  a  married  woman,  executed  accord- 
ing to  the  provisions  of  this  act,  shall  have  any  greater 
effect  than  the  same  would  have  had  if  such  married 
woman  had  been  sole.     43  G.  3,  c.  5,  s.  4 ;  1  W.  4,  c. 

(9.)  The  sum  of  five  shillings  may  be  demanded  for 
every  such  certificate.  43  G.  3,  c.  5 ;  59  G.  3,  c.  3,  s. 
2 ;  1  W.  4,  c.  2,  8.  4. 


CHAPTER    IV. 

OF     SECURITIES. 

NOTES. 

452.  Conveyancing  securities  are  mortgages,  bills  of  sale,  bonds, 
warrants  of  attorney,  and  redeemable  annuities. 

453.  Mortgages  are  the  best  of  all  securities,  from  the  ample 
remedies  they  afford  when  properly  drawn ;  but  care  must  be  taken 
that  the  title  is  marketable,  and  the  property  of  adequate  value  to 
cover  all  expenses. 

454.  A  mortgage  of  a  mortgage  is  resorted  to  where  money  is 
urgently  wanted,  and  the  mortgage  cannot  be  called  in  or  the  pres- 
ent sum  wanted  is  relatively  small. 

Securities  of  this  kind  have  an  advantage  over  a  mortgage  of  an 
equity  of  redemption,  because  the  mortgagee  has  the  title-deeds 
delivered  to  him  which  he  has  no  right  to,  or  even  to  their  produc- 
tion iu  a  second  mortgage. 

The  disadvantages  are  that  the  mortgagee  takes  subject  to  the 
equity  of  redemption  upon  the  original  mortgage,  and  to  all  the 
stipulations  thereby  conferred  in  favor  of  the  original  mortgagor ; 
and  besides,  the  mortgagee  of  a  mortgage  is  liable  to  account 
to  his  immediate  mortgagor  for  negligence  on  his  part  in  re- 
covering the  mortgage  debt,  but  he  may  be  protected  by  a  clause 
of  indemnity. 

455.  Interests  which  cannot  be  mortgaged  are  salaries  of  most 
officers  under  the  government  or  public  service — as  the  pay  of  an 
officer  of  the  army  or  the  navy,  the  salary  of  a  judge,  the  profits 
of  a  clerk  of  the  peace,  (fee,  &c. :  still  the  profits  of  some  public 
officers  may  be  assigned — as  of  the  registrar  of  the  court  of  Chan- 
cery and  so  of  a  pension  for  past  services ;  but  not  if  granted  by 
Parliament  for  the  honorable  support  of  the  dignities  of  a  peerage, 
for  such  pension  cannot  even  be  charged.  So  the  future  interest 
of  a  married  woman  in  chattels  personal,  which  cannot  be  assigned 
so  as  to  bind  her  husband  if  he  survives  her,  but  her  chattels  real 
may  be  so  assigned  by  the  husband  as  to  bind  her  and  her  repre- 
sentatives. 

456.  An  estate  in  the  mortgagor  commensurate  with  the  interest  he 
conveys  is  not  always  essential :  thus,  tenant  for  life  may  mortgage 
in  fee  under  a  power,  and  trustees  and  executors^  who  have  no  inter- 
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est  in  the  lands,  are  often  authorized  to  mortgage  them  to  satisfy 
trusts,  <fec.,  under  a  settlement  or  will ;  and,  whenever  they  have  an 
unlimited  power  to  charge  an  estate  for  a  certain  specific  pur- 
pose, it  gives  them  absolute  power  of  disposition  over  the  whole 
property,  either  by  sale  or  mortgage,  so  that  executors  or  ad- 
ministrators may  insert  a  power  of  sale  in  a  mortgage  of  personal 
estate  for  the  purpose  of  administering  the  assets.  {Lyng  v.  Long^ 
5  Ves.,  443.) 

457.  A  power  to  sell  implies  a  power  to  mortgage,  and  an  implied 
charge  of  debts  will  authorize  a  mortgage  or  sale  to  discharge  them ; 
and  so,  if  truntecs  under  a  will  are  directed  to  raise  a  gross  sum  for 
any  special  purpose  out  of  the  rents  and  profits,  that  will  empower 
them  to  mortgage  or  sell  the  estate  for  that  purpose.  Semble  that, 
where  a  mortgage  was  made  under  a  power  to  raise  money  by  sale 
or  mortgage,  such  mortgage  cannot  afterward  be  paid  off  by  a  sale, 
because  as  soon  as  the  mortgage  is  made  the  power  is  exhausted. 
(Folk  v.  Clinton,  12  Ves.,  48.) 

458.  The  terms  on  which  a  mortgage  is  to  he  made  should  always 
be  settled  in  writing,  particularly  where  there  is  any  thing  special. 

459.  A  liquidated  damages  clause  is  sometimes  inserted  in  a 
mortgage. 

460.  Equitable  mortgages  by  deposit  of  title-deeds  are  better  to 
be  based  upon  a  written  agreement  than  lefl  to  a  verbal  under- 
standing, though  mere  word  of  mouth  is  sufficient  to  eflJect  such  a 
mortgage ;  for,  where  the  borrower  is  amenable  to  bankrupt  laws,  a 
written  agreement  will  entitle  the  depositary  to  his  costs  out 
of  the  estate,  which  he  could  not  get  if  the  agreement  were  by 
parol  only. 

461.  Equitable  mortgages  of  share-certificates  by  deposit  are  dis- 
tinct from  that  of  real  estate  by  deposit  of  deeds,  because  actual 
delivery  of  the  deeds  is  generally  requisite,  but  where  they  are  de- 
livered the  transaction  is  complete ;  but  as  to  share-certificates,  act- 
ual delivery  is  not  essential,  but  proper  notice  must  be  given  to 
the  secretary  of  the  company,  and  until  then  the  lien  is  not  com- 
municated. 

462.  Exceptions  to  the  rule  thai  deeds  must  be  delivered  are  where 
the  mortgagor  has  only  a  partial  interest  in  the  property  and  there 
cannot  deposit  the  deeds,  in  which  a  memorandum  showing  his  in- 
t4?ntion  to  make  the  lien  will  suffice ;  but  if  other  parties,  interested 
in  the  property,  [«.  /;.,  partners,]  would  be  prejudiced,  it  is  doubtful 
whether  equity  would  enforce  such  a  security,  but  in  every  other 
case  it  may. 

463.  Depositor  may  create  an  equitable  mortgage  commensurate 
with  his  estate  and  interest  in  the  lands,  and  therefore  lessee,  by  de- 
positing his  lease,  notwithstanding  it  contains  a  covenant  not  to  as- 
sign without  license,  (Doe  d  Pitt  v.  Hogg,  4  Dow  &  Ry.,  226 ;)  but 
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he  cannot  create  a  lien  beyond  the  estate  which  he  himself  has  in 
the  property. 

464.  Future  as  well  as  present  advances  may  be  covered  by  an 
equitable  mortgage ;  but  if  the  lien  is  to  a  firm,  and  is  intended  to  be 
in  favor  of  any  new  partners  admitted  into  such  firm,  such  intent 
should  be  expressed  in  the  memorandum  which  accompanies  the 
deposit  of  title-deeds. 

465.  Title  is  not  often  investigated  in  these  cases ;  but  there 
should  be  reasonable  ground  of  belief  that  the  title  is  good,  and 
care  should  be  taken  that  all  the  deeds  relating  to  the  property  arc 
deposited,  for  if  some  are  retained,  and  money  is  raised  upon  them 
from  a  third  party,  equity  may  refuse  to  enforce  the  claim  of  either 
mortgagee.     \Ex  parte  Pearse,  1  Buck,  525.) 

466.  Mere  deposit  will  not  create  a  mortgagey  for  that  may  be 
done  as  with  a  banker  for  safe  custody  only,  and  therefore  the  pur- 
pose for  which  they  are  deposited  should  always  be  expressed ;  but 
deposit  of  deeds  for  the  purpose  of  preparing  a  legal  mortgage  will 
create  an  equitable  mortgage,  ad  interim.  This  is  now  settled 
law. 

467.  A  tvarrant  of  attorney  to  enter  up  judgment  on  the  debt,  or 
to  confess  judgment  in  ejectment  where  the  mortgagor  is  himself  in 
possession  of  the  premises,  is  sometimes  given  as  collateral  security 
to  facilitate  recovery  by  mortgagee  in  case  of  need. 

468.  Mortgages  in  fee  are  now  usual.  Formerly,  long  terms  of 
years  were  generally  granted  to  the  mortgagee,  or  to  a  trustee  for 
him,  because  it  was  thought,  if  the  estate  were  absolute  at  law, 
dowef  would  attach,  and  also  any  real  charges  of  the  mortgagor ; 
but  equity  treats  a  mortgage  as  a  pledge  merely  for  the  payment  of 
money,  and  therefore,  though  the  legal  estate  descends  to  the  heir 
of  the  mortgagee,  he  merely  holds  it  for  the  benefit  of  the  personal 
representatives  who  are  entitled  to  the  beneficial  interest  as  personal 
estate. 

The  wife  of  a  mortgagee  has  therefore  no  dower  in  lands  mort- 
gaged in  fee. 

469.  Mortgages  for  a  long  term  have  one  advantage ;  because,  if 
the  mortgagee  dies,  the  term  and  the  mortgage  debt  both  vest  in  the 
same  person,  whereas  if  the  mortgage  is  in  fee  the  legal  estate  goes 
to  the  heir  and  the  mortgage  debt  to  the  personal  representatives  of 
the  mortgagee :  but  in  case  of  foreclosure  the  mortgagee  in  one  case 
acquires  the  whole  fee,  while  in  the  other  he  only  acquires  the 
term.  To  avoid  this  disadvantage,  the  mortgagor  may  be  made  to 
covenant  that,  in  case  of  default,  he  would  convey  the  fee  discharged 
of  all  equity  of  redemption.  And  in  certain  cases  both  a  term 
and  a  fee  are  limited  to  the  mortgagee,  and  this  is  done  where  two 
mortgagees  advance  money  at  the  same  time  on  the  same  estate. 

470.  Recitals  in  mortgages,  if  the  mortgagor  has  the  title-deeds, 
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should  merely  show  how  he  became  entitled  to  dispose  of  the  prem- 
ises ;  and  if  the  mortgagor  is  seized  simply  in  fee  no  recital  is  nec- 
essary, but  when  the  concurrence  of  several  parties  is  necessary  re- 
citals should  show  the  relationship  between  such  parties  and  the 
property,  and  in  a  second  mortgage  the  recitals  should  be  carried 
back  far  enough  to  show  that  the  mortgagor  has  a  title  to  the  equity 
of  redemption. 

Where  two  or  more  persons  convey  in  distinct  rights,  the  instru- 
ment which  created  those  rights  should  always  be  recited ;  and  so  of 
trusts  and  powers. 

When  a  mortgage  is  for  past  as  well  as  future  advances,  that 
should  be  very  clearlv  set  out. 

The  law  will  not  allow  an  attorney  to  take  a  mortgage  from  his 
client  to  secure  future  costs  ;  and  therefore,  in  mortgages  between 
such  parties,  where  future  advances  are  to  be  made,  great  care  is 
requisite. 

Mortgages  of  equity  of  redemption  should  recite  the  first  mort- 
gage, and  the  amount  of  principal  and  int<;rest  outstanding  upon  it, 
and  the  agreement  for  the  present  loan. 

Matters  of  fact  should  be  recited  in  the  order  of  their  occurrence ; 
as  birth,  death,  probates,  &c. 

471.  The  proper  habendum  in  a  mortgage  of  an  equity  of  re- 
demption will  be  found  among  the  "  Forms,'*^  and  also  that  of  the 
mortgage  of  a  mortgage  security,  and  in  such  cases  a  power  of  at- 
torney to  sue  for  the  debt  should  always  be  taken.  If  the  mort- 
gage is  taken  when  the  fee  is  subject  to  a  limitation  over  by  way  of 
executory  devise^  or  if  it  is  of  a  rent  charge,  (see  the  forms,) 

472.  The  proviso  should  say  where  payment  is  to  be  made  as  well 
as  when  ;  for  otherwise  the  mortgagor  is  bound  to  find  out  the  mort- 
gagee, and  tender  him  the  money  at  the  appointed  time.  Some- 
times it  is  provided  that  the  mortgagee  shall  reconvey  the  premises 
to  the  mortgagor  on  payment  of  principal  and  interest,  and  some- 
times that  in  such  case  the  estate  of  the  mortgagee  shall  cease.  The 
latter  form  is  not  so  well  suited  to  mortgages  in  fee  simple  which 
contain  a  power  of  sale,  for  it  may  happen  that  the  mortgagee's  es- 
tate may  have  ceased  before  the  power  is  exercised,  if  not  by  actual 
payment  at  least  by  tender  and  refusal,  which  in  law  amount  to  the 
same. 

473.  The  rate  of  interest  should  always  be  set  out  in  the  proviso, 
and  there  is  now  no  restriction  as  to  the  rate,  but  any  amount  of  in- 
terest may  be  reserved  which  the  parties  agree  upon. 

474.  If  mortgage  is  not  to  be  called  in  or  paid  off  until  a  given 
time,  (see  the  form  for  each  of  these  clauses,)  They  are  usually 
inserted  at  the  end  of  the  deed,  and  sometimes  the  period  is  made 
to  depend  upon  the  punctual  payment  of  interest, 

475.  Punctuai  payment  is  sometimes  made  a  ground  of  covenant 
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to  accept  a  lower  rate  of  interest  than  that  set  out  in  the  proviso.  A 
clause  in  which  a  hit/her  rate  should  be  made  a  penalty  for  not  pay- 
ing a  lower  rate  could  not  be  enforced  in  equity. 

476.  Single  breach  will  not  generally  deprive  mortgagor  of  the 
benefit  of  future  punctual  payments,  unless  the  clause  is  expressly 
worded  so  as  to  deprive  him  of  that  benefit. 

477.  Such  provisoes  should  be  inserted  in  the  mortgage  deed, 
though  it  has  been  held  that  a  verbal  agreemt^t  is  suflScient,  {Mil- 
ton V.  JUdgeworih,  6  Bro.  Pari.  Cos.  edit.  Fowl.,  313 ;)  and  they  are 
certainly  effectual  in  a  separate  instrument,  but  they  are  better  in 
the  deed,  and  should  be  preceded  by  a  covenant  to  pay  the  interest 
half-yearly,  or  at  some  other  stated  period,  distinct  from  the  cove- 
nant for  payment  of  principal  and  interest 

478.  Power  to  distrain  is  useful  where  the  mortgagor  himself  is 
in  possession,  and  a  clause  containing  such  power  may  follow  the 
proviso  for  redemption,  or  the  covenant  for  payment  of  principal 
and  interest.     {See  form,) 

479.  Interest  cannot  carry  interest ;  but,  if  arrears  accumulate,  a 
written  assent  of  the  mortgagor  to  pay  interest  on  such  arrears  will 
be  binding  on  him.  This,  however,  is  best  done  by  a  deed  of 
further  charge. 

480.  For  payment  by  installments,    {See  form.) 

481.  For  power  to  redeem  in  parcels.    {See  form.) 

482.  A  mortgage  to  secure  the  balance  of  a  banking  accoutit  is 
specially  worded,  {see  form ;)  and  so  also  are  those  imder  build- 
ing societies. 

483.  Reconveyance  of  the  premises  is  usually  to  the  party  entitled 
to  the  equity  of  redemption,  and  therefore  in  mortgages  in  fee  it  is 
to  the  mortgagor,  his  heir  and  assigns  ;  but,  when  there  are  several 
parties,  mortgagors,  taking  distinct  estates  and  interests,  as  tenant 
for  life  and  remidnder-man,  husband  and  wife  seized  in  her  own 
right,  tenants  in  common,  copartners,  &c.,  the  safest  way  is  to  stipu- 
late that  the  mortgagee  will,  at  the  request  and  cost  of  the  persons 
for  the  time  being  entitled  to  the  equity  of  redemption,  reconvey  the 
premises  to  them.     {See  form.) 

484.  Power  of  sale  and  trusts  for  sale. — Trusts  were  first  adoptr 
ed,  but  were  inconvenient  because  imperative^  so  that  the  mortgagee 
had  no  choice.  He  must  sell  and  could  not  foreclose^  but  under  a 
power  of  sale  he  may  do  either.  There  is,  however,  one  ca^e  in 
which  a  trust  is  better  than  a  power :  e.  //.,  if  a  man  contracts  to 
sell  an  estate,  but  something  prevents  the  completion  of  the  con- 
tract for  an  inconvenient  period,  and  in  the  meantime  the  vendor 
wishes  to  raise  money  upon  the  property,  it  may  be  conveyed  to  a 
mortgagee  upon  trust,  to  carry  out  the  contract  by  conveying  it  to 
the  intended  purchaser,  and  after  defraying  the  expenses  of  the 
sale  to  retain  the  principal  moneys  due  to  him  upon  the  mortgage 
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Becurity,  and  pay  over  the  surplus  to  the  mortgagor  or  his  repre- 
sentatives. 

486.  Power  of  sale, — Forms,  both  extended  and  concise,  are 
given  in  the  following  pages.  Where  notice  is  to  be  given  previous 
to  exercising  the  power,  the  clause  should  be  so  worded  as  not  to 
make  such  notice  a  condition  precedent^  which,  if  not  observed, 
would  vitiate  the  title  of  a  purchaser  under  an  exercise  of  the  power. 
To  avoid  this,  and  yet  give  the  mortgagor  as  much  protection  as 
possible,  the  forms  below  seem  adequate. 

486.  Mortpayor^s  concurrence  to  sale  under  a  power  is  not  neces- 
sary ;  and  if  he  expressly  covenant  to  concur,  such  concurrence  can- 
not be  insisted  on  by  a  purchaser ;  and  if  the  purchaser  refuse  spe- 
cific performance  because  of  his  non-concurrence,  it  will  be  decreed 
against  him  with  conts. 

487.  An  infant  heir  may  convey  the  beneficial  interest  under  a 
power  of  sale,  if  it  be  properly  drawn,  by  being  extended  to  the 
mortgagee's  personal  representatives,  who  will  thereby  be  authorized 
to  sell  the  property,  and  then  the  infant  heir,  under  the  direction  of 
the  court  of  Chancery,  may  convey  to  the  purchaser. 

488.  Surplus  purchase  money  is  usually  directed  to  be  paid  to 
the  mortgagor,  his  heirs,  executors,  administrators,  and  assigns,  but 
sometimes  to  his  personal  representatives  only ;  but  in  either  case 
the  money  goes  to  the  same  class  of  persons,  e.  ^.,  if  the  power  of 
sale  is  not  exercised  until  after  the  mortgagor's  death,  the  surplus 
money  acquires  the  character  of  real  estate,  and  descends  to  the 
heir  at  law ;  but  if  the  sale  is  in  the  lifetime  of  the  mortgagor,  it 
retains  the  character  of  personal  property,  and  is  transmissible  as 
such  to  his  personal  representatives ;  but  if  this  latter  form  of  trans- 
mission is  desired,  without  reference  to  the  time  when  the  sale  may 
take  place,  it  should  be  expressly  declared.  In  trusts  there  is  a  con- 
structive conversion  in  equity  of  the  real  into  personal  estate  im- 
mediately on  the  creation  of  the  trusty  so  that,  whenever  the  sale  may 
take  place,  the  surplus  money  has  all  the  transmissible  qualities  of 
personal  estate. 

489.  Covenants. —  Usual  covenants  by  a  mortgagor  in  a  mort- 
gage are : — 

1.^  For  payment  of  principal  and  interest; 

2.)  That  he  has  good  right  to  convey; 

3.\  For  quiet  enjoyment ; 

'4. )  For  freedom  from  incumbrances ; 

5.)  For  further  assurance. 

If  the  mortgage  is  by  simple  appointment  in  exercise  of  a  power, 
the  mortgagor  should  covenant  that  such  power  is  good,  valid,  and 
subsisting,  and  a  covenant  that  he  has  good  right  to  appoint  should 
be  substituted  for  the  covenant  that  he  has  good  right  to  convey. 

The  usual  covenants  of  a  mortgagee  are  : — 
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1.)  That  mortgagor  shall  enjoy  until  default; 

[2.)  That  mortgagee  will  not  exercise  power  of  sale  without  tbe 
specified  notice. 

The  covenants  of  the  mortgagor  are  always  absolute  against  the 
acts  of  all  mankind :  those  of  mortgagee  are  merely  qualified  cove- 
uantSy  which  bind  himself  and  persons  rightfully  claiming  under 
him. 

To  the  first  covenant  of  mortgagor  is  usually  added  a  covenant 
that,  so  long  as  the  principal  moneys  remain  undischaiged,  the  mort- 
gagor will  pay  the  interest  thereon  upon  some  specified  days;  but 
the  proviso,  as  given  in  the  forms,  effects  the  same  object. 

490.  Power  of  distress,  when  inserted,  comes  next.     {See  form.) 

491.  Future  advances,  as  well  as  past  or  present,  require  a  cove- 
nant thus  drawn : — 1st.  That  mortgagor  will  pay  the  past  or  pres- 
ent advance  in  the  usual  form,  and  then  that,  in  case  any  further 
advances  should  be  made,  he  will  repay  the  same,  with  interest, 
from  the  time  such  advances  are  made. 

492.  An  to  balance  of  banking  account,  the  covenant  is  that  mort- 
gagee will,  on  receiving  some  specified  notice,  pay  the  same,  and  all 
costs  in  respect  thereof,  and  tnat  bankers  will  produce  an  account 
on  request. 

493.  If  husband  and  wife  concur  in  a  mortgage,  the  wife  cannot 
covenant,  but  the  husband  covenants  for  both.     {See  form,) 

494.  Trustees  cannot  be  compelled  to  covenant  for  any  thing  but 
that  they  have  done  no  act  to  incumber  the  premises. 

495.  Covenants  for  title,  quiet  enjoyment,  and  freedom  from  incum^ 
brances  are  much  the  same  as  in  purchase-deeds,  except  that  they 
are  always  absolute,  but  sometimes  it  is  provided  that,  if  the 
premises  are  sold  under  a  power  of  sale,  and  the  nK>rtgagor  concur 
therein,  he  shall  be  released  from  the  absolute  covenants  in  the 
mortgage. 

496.  Covenant  to  insure  against  damage  by  fire  is  usually  the  last 
by  the  mortgagor,  and  is  preceded  by  the  one  ioT  further  assurance, 

497.  Acknowledgment  of  wife,  if  necessary,  is  covenanted  for  by 
her  husband,  the  mortgagor. 

498.  A  covenant  to  produce  title-deeds  is  sometimes  given  by 
mortgagee,  and  is  important  where  a  large  property  is  disposed  of 
iu  loU.     This  covenant  should  follow  that  for  quiet  enjoyment. 

499.  iVb/  to  grant  leases  without  notice  to  the  mortgagee  is  usually 
covenanted  by  the  mortgagor  where  he  is  empowered  to  make  leases ; 
but  such  power  must  be  specially  granted,  and  when  so  is  usually 
inserted  at  the  end  of  the  deed.  It  requires  to  be  carefully  worded, 
in  order  to  protect  the  interest  of  the  mortgagor. 

600.  Mortgages .  by  dtinise  do  not  usually  contain  any  recitals, 
unless  they  are  in  exercise  of  a  power,  in  which  the  deed  creating 
the  power  should  be  recited. 
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601.  The  operative  words  are  "grant,  bargain,  sell,  and  demise," 
which  vests  the  possession  in  the  mortgagee,  without  entry  under 
the  statute  of  uses,  and  by  force  of  the  consideration  which  raises 
a  use. 

502.  For  demise  in  exercise  of  a  power,  (see  form  ;)  or  the  power 
may  be  briefly  referred  to  in  the  granting  clause,  in  this  way : — 

"That  the  said  {mortgagor,)  in  exercise  of  a  power  limited  to 
"  him  by  a  certain  indenture  [will,  or  other  instrument,  as  the  case 
"  may  be,]  dated  ,  doth  by  this  present  deed  appoint  and, 

"by  way  of  farther  assurance,  doth  by  these  presents  grant,  bar- 
"gain,  sell,  and  demise,  <fec,,  &c." 

603.  Tlie  words  of  limitation  are  to  be  in  the  habendum,  the  all- 
estate  clause  being  omitted,  but  the  all-deeds  clause  should  always 
be  inserted. 

604.  The  proviso  for  redemption  usually  provides  that,  if  the 
condition  be  fulfilled,  the  mortgagor  shall  l>e  in  of  his  former 
estate  without  reconveyance  or  surrender  of  the  term,  and  even  if 
the  mortgagee's  estate  has  become  absolute  in  consequence  of  the 
mortgagor's  default  in  payment ;  yet  semhle  that,  since  the  8  and  9 
Vic,  c.  112,  which  declares  that  any  satisfied  tenn  shall  ceavse,  the 
mere  receipt  of  a  mortgagee  acknowledging  satisfaction  of  the  debt 
will  operate  as  a  cesser  of  the  term  in  England,  and  that  tiothing 
more  is  required  to  reinvest  the  premises  in  the  mortgagor  or  oth- 
er owner  of  the  reversion ;  and  so,  in  this  province,  a  duly  authorized 
discharge  of  mortgage  reinvests  the  estate. 

505.  A  potoer  of  sale  may  be  inserted  in  a  mortgage  by  demise, 
but  the  exercises  of  it  must  be  restricted  to  the  mortgagee  or  his 
personal  representatives  only,  and  to  the  tenn  for  which  the  prem- 
ises are  demised. 

606.  The  usual  covenants  are  for  payment  of  principal  money 
and  interest ;  that  mortgagor  has  good  right  to  demise ;  for  quiet 
enjoyment,  freedom  from  incumbrances,  and  for  further  assurance. 
Other  covenants  and  provisoes  may  be  added. 

Mortgages  of  Entailed  Propertv\ 

607.  Entailed  property  is  not  a  marketable  mortgage  security, 
unless  such  mode  of  assurance  were  authorized  by  some  power  in 
the  settlement  creating  the  estate  tail.  If  the  mortgagor  can  and 
does  bar  the  entail,  the  objection  is  removed ;  but  if  there  is  a  pro^ 
tector  who  will  not  consent,  such  bar  will  only  create  a  base  fee  de- 
tenninable  on  failure  of  the  issue  of  the  mortgagor  with  power,  if 
there  should  cease  to  be  a  protector  to  convert  the  base  fee  into  a 
fee  simple  absolute,  and  this  power  should  be  reserved  by  express 
covenant. 

508.  A  mortgage  in  fee  will  be  an  effectual  bar  of  the  entail  in 
the  equity  of  redemption  under  the  English  statute  3  and  4  Wm., 
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iv.  c,  74,  [Fine  and  Recovery  act,]  if  the  proviso  direct  a  reean- 
veyance  instead  of  declaring  that  the  deed  shall  be  void  on  perform- 
ance of  the  condition ;  but  this  does  not  appear  to  be  law  in  Canada. 
See  9  Vic,  c.  11,  b.  9. 

Mortgage  of  an  Equity  of  Redemption. 

609.  Important  hints. — ^The  Jirst  thing  is  to  ascertain  whether 
the  prior  mortgage  was  made  to  cover  further  advances,  and  this  is 
best  done  by  inspection  of  the  deed ;  but,  if  the  mortgagee  will  not 
allow  inspection,  he  may  still  reply  to  inquiries,  and  will  be  bound 
by  Ids  answers,  so  that  if  he  say  that  the  nrst  mortgage  did  not  ex- 
tend to  further  advances,  or  was  for  a  less  sum  than  the  true  one, 
the  second  mortgage  will  be  protected  by  such  statement. 

Second. — It  should  be  ascertained  that  the  mortgagor  has  not  mort- 
gaged other  property  to  the  first  mortgagee ;  for,  if  such  mortgage 
subsist,  the  mortgagor  will  not  be  allowed  to  redeem  the  one  without 
the  other,  nor  therefore  will  the  second  mortgagee ;  and  if  one  mort- 
gage is  of  real  and  the  other  of  personal  property  that  will  make 
no  difference.  Willie  v.  Lloyd,  2  Eden,  78.  Third, — The  first 
mortgagee  should,  if  possible,  be  made  a  party  to  the  second  mort- 
gage, and  enter  into  a  covenant  to  hand  over  the  title-deeds  to  the 
second  mortgagee  if  the  first  mortgage  is  paid  off. 

510.  First  mortgage  should  always  be  recited,  and  how  much  re- 
mains due  thereon,  and  that  the  present  advance  and  security  is  sub- 
ject to  the  first  mortgage.  See  form  containing  the  usual  covenants, 
and  also  the  one  for  delivery  of  title-deeds  to  the  second  mortgagee. 

511.  If  first  mortgagee  concurs,  he  is  the  party  last  named,  and 
should  neither  convey,  nor  confirm,  nor  concur,  in  any  manner,  ex- 
cept that,  where  he  is  to  produce  title-deeds,  he  should  covenant 
therefor,  and  such  covenant  will  come  in  at  the  very  end  of  the  deed. 

512.  Notice  should  be  immediately  given  by  the  second  mort- 
gagee to  the  original  mortgagee,  when  he  is  not  a  party  to  the  second 
mortgage.  The  object  of  this  was  fonnerly  to  prevent  the  first 
mortgagee,  if  he  have  the  legal  estate,  from  tacking  any  subsequent 
advance  to  his  original  mortgage ;  but  tacking  is  abolished  in  Canada 
by  13,  14  v.,  c.  63,  s.  4. 

513.  Mortgagor  should  also  give  imm^iate  notice  of  the  second 
mortgage  to  the  prior  mortgagee,  otherwise  he  may  lose  the  right 
of  redemption.     4  Wm.  and  Mary,  c.  160. 

514.  Distinction  between  an  equity  of  redemption  and  a  legal  re- 
version expectant  on  a  mortgage  term.  The  one  is  equitable  the 
other  legal  assets ;  so  that  a  mortgage  in  fee,  although  expectant  on 
a  long  t«rm  of  years,  will  take  precedence  of  mere  equitable  in- 
cumbrances :  when  therefore  the  first  mortgage  is  only  for  a  term, 
the  second  mortgagee  should  insist  upon  having  a  conveyance  of  the 
legal  reversion  expectant  thereon.     This,  however,  would  not  in 
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England  prevent  the  first  mortgagee  from  tacking  any  further  ad- 
vance where  he  had  no  notice  of  the  second  mortgage,  and  notice 
should  be  given  him  accordingly. 

Mortgages  of  Estates  pr  Life. 

615.  Such  mortgages  are  a  precarious  security  without  the  addi- 
tion of  a  policy  of  anurance  upon  the  Hfe  of  the  tenant  assigned,  by 
way  of  collateral  security,  which  will  make  them  a  safe  investment. 
The  assignment  of  the  policy  should  be  in  the  mortgage-deed, 
which  should  contain  a  covenant  to  keep  up  the  policy  besides  the 
usual  power  of  sale  and  mortgage  covenants. 

616.  Estates  pour  autre  vie,  limited  to  the  grantee  and  his  heirSj 
pass  a  freehold  interest  to  grantee,  his  executors  and  administra- 
tors or,  with  no  words  of  limitation,  pass  a  chattel  interest  only. 

617.  Estates  for  years  determinable  on  fives,  however  limited,  pass 
no  more  than  a  chattel  interest^  and  mortgages  thereon  are  but  sel- 
dom met  with  in  ordinary  practice. 

Mortgages  of  Leaseholds. 

618.  Mortgages  of  leasehold  are  generally  by  way  of  underlease, 
in  order  to  protect  the  mortgagee  against  the  rents  and  covenants 
of  the  lease  ;  but  sometimes  an  assignment  of  the  whole  term  is  pref- 
erable, as  where  a  low  rent  is  reserved  and  no  burdensome  covenants 
are  imposed  on  the  lessee,  while  the  covenants  of  the  lessor  arc 
beneficial  to  the  tenant's  interests — as  a  covenant  for  renewal,  and 
the  like,  which  a  mere  underlessee  would  be  unable  to  enforce,  for 
want  of  privity  of  estate  between  them. 

619.  In  a  mortgage  by  way  of  assignment,  unless  the  relation  of  the 
mortgaging  parties  may  be  aflected  thereby,  any  m^sne  assignments 
need  only  to  be  very  briefly  mentioned ;  as  "  that,  by  divers  mesne 
"  assignments,  &c.,  and  ultimately  by  the  last  assignment,  the  prem- 
"  ises  were  assigned  unto  and  became  vested  in  the  mortgagor."  If 
there  has  been  but  one  assignment,  that  may  be  shortly  recited. 
The  granting  clause,  operative  words,  description  of  parcels,  gen- 
eral words,  all-estate  clause,  and  all-deeds  clause  are  the  same  as  in  an 
assignment  by  way  of  absolute  sale. 

620.  The  habendum  must  embrace  all  the  mortgagor's  interest, 
otherwise  it  will  pass  a  mere  underlease.  It  should  also  indemnify 
the  mortgagee  against  the  rents  and  covenants  in  the  original  lease. 

621.  The  assignment  of  a  policy  of  assurance  should  come  in  af- 
ter the  habendum  of  the  mortgaged  property,  followed  by  the  ha- 
bendum of  the  policy,  and  a  short  power  of  attorney  to  sue  and 
give  receipt.  Then  follow  the  proviso  for  redemption  and  power 
of  sale  on  default;  and,  after  the  covenants,  any  further  powers 
which  may  be  agreed,  and  which  are  not  inconsistent  with  the  es- 
tate of  the  mortgagor,  including  a  power  of  distress. 
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522.  The  usual  eovinants  in  a  fnortgoge  hy  anipnment  are  abso- 
lute for  payment  of  principal  and  interest :  that  the  original  lease 
is  valid  and  subsisting ;  that  all  outgoings  have  been  duly  paid,  and 
all  covenants  and  conditions  on  the  lessee's  part  duly  perfonned ; 
that  raorti^agor  will,  at  all  times  thereafter,  pay  and  perform  the 
same,  so  that  the  mortgagee  may  be  eflectually  indemnified  there- 
from ;  that  mortgagor  has  good  right  to  assign ;  for  quiet  enjoy- 
ment, freedom  from  incumbrances,  and  for  further  assurance.  If 
policy  of  assurance  is  assigned,  mor^agor  must  covenant  to  keep  it 
up,  or  mortgagee,  if  he  does  not.  if  the  original  lease  contains  a 
covenant  for  renewal^  the  mortgagee  should  be  authorized  to  effect 
such  renewal,  the  expenses  thereof  to  be  v^  further  charge  upon  the 
premises,  with  a  further  covenant  that  mortgagor  will  repay  him  the 
same,  with  interest.  This  will  enable  the  mortgagee  to  support  an 
action  at  law  for  its  recovery.     {See  form,) 

523.  Mortfjagen  by  way  of  underlease  are  in  form  similar  to  those 
by  assignment ;  the  term  being  demised  to  hold  for  all  the  residue 
thereof,  except  some  small  reversion.  The  proviso  and  covenants 
then  follow  in  the  usual  form. 

524.  A  If  a  He  determinable  on  lives  should  have  a  policy  of  as- 
surance on  one  of  the  lives  at  least  assigned,  as  collateral  security. 

525.  /V  a  mortgage  of  equity  of  redemption  of  leasehold ^  (see 
form,) 

Bond  Debts. 

526.  Mortgage  of  a  bond  debt  is  not  met  with  frequently,  except 
where  the  money  is  payable  at  some  distant  period. 

527.  Mortgages  of  policies  of  assurance  are  most  frequent  where 
the  trustees  under  a  marriage  settlement  are  authorized  to  make  ad- 
vances out  of  trust  moneys  to  the  husband,  upon  his  assignment  of 
a  policy  of  assurance  upon  his  life  to  the  trustees. 

528.  Formal  mortgages  on  bills  of  exchange  ami  promissory  notes 
are  rare,  though  they  are  frequently  deposited  by  way  of  etjuitable 
mortgage.  Sometimes,  however,  it  is  done  when  the  bills  are  of 
long  date,  and  a  power  of  sale  may  then  be  taken. 

529.  Simple  contract  debts,  when  assigned  as  a  mortgage  security, 
should  be  set  out  in  a  schedule  annexed  to  the  deed,  which  shows  the 
names  of  the  debtors,  the  amount  of  each  debt,  and  the  particulars 
for  which  they  were  contracted.  The  agreement  to  assign  them  is 
recited,  the  consideration  stated,  the  assignment  declared,  a  power 
of  attorney  to  sue  for  them  given,  including  liberty  to  give  time,  to 
compound,  and  to  take  securities  for  them,  with  indemnity  to  the 
mortgagee  so  doing.  Next  follows  a  declaration  of  trust,  to  pay  the 
consideration  and  expenses,  and  pay  over  the  surplus  to  the  mort- 
gagor :  proviso  for  redemption  and  covenant  of  mortgagor  that  he 
will  pay  the  consideration ;  that  he  will  not  revoke  the  power  of 
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attorney,  nor  release  any  of  the  debts ;  for  further  assurance ;  and 
that  mortgagee  shall  not  be  liable  for  neglecting  to  sue  for  the  debt 

530.  Judyment  debts  are  frequently  assigned,  with  power  of  attor- 
ney to  sue  for  and  give  discharges  for  them,  and  this  should  always 
be  extended  to  the  appointing  of  one  or  more  substitutes,  otherwise 
the  assignee  of  the  mortgagee  cannot  sue  for  debt.     (See  form,) 

631.  Mortgages  of  legacies  require  care.  It  should  be  ascer- 
tained that  the  bequest  is  valid,  that  the  amount  is  sufficient,  and 
that  the  executor  hxis  assented  to  the  bequest. 

When  that  assent  is  given,  the  title  of  the  legatee  is  complete ; 
if  the  executor  should  afterward  waste  the  assets,  the  persons  af- 
fected by  it  could  not  come  upon  the  legatee,  but  upon  the  executor 
only.  A  power  of  attorney  to  sue  for  a  legacy  is  useless,  except 
where  the  legacy  arises  out  of  a  fund  in  the  court  of  Chancery, 
where  a  power  may  be  given  to  the  mortgagee  for  him  to  author- 
ize any  barrister  to  appear  in  the  suit  for,  and  in  the  name  of,  the 
mortgagor. 

Mortgages  of  Interest  in  Shipping. 

532.  Mortgages  of  interest  in  skipping  are,  in  England,  under  the 
new  merchant  shipping  act,  17  and  18  Vic,  c.  104;  and,  in  this 
province,  under  our  provincial  statute,  8  Vic,  c.  5. 
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588.  Mortgage  in  Fee,  witli  Power  of  Sale  to  One 

Mortgagee. 

This  indenture,  made,  &c.,  between  A.  B.,  of  ,  (mort- 

gagor^) of  the  one  part,  and  C.  D.,  of  ,  (mortgagee,)  of 

the  other  part,  witnesseth  : — 

That,  in  consideration  of  the  sum  of  dollars,  this  day 

paid  to  the  said  A.  B.  by  the  said  C.  D.,  [the  receipt  whereof  the 
said  A.  B.  doth  hereby  acknowledge,]  he,  the  said  A.  B.,  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  C.  D.,  his  executors  and  administrators,  that  he, 
the  said  A.  B.,  his  heirs,  executors,  or  administrators,  will  pay  to 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  the  sum  of 
dollars,  [the  principal,]  with  interest  for  the  same  in  the 
meantime  at  the  rate  of  per  cent,  per  annum,  on  the 

day  of  next,  without  any  deduction. 

And  this  indenture  also  witnesseth  that,  for  the  consideration 
aforesaid,  he,  the  said  A.  B.,  doth  hereby  grant  unto  the  said  C. 
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D.,  his  heirs  and  assigns,  all  thosk  {description  (if  the  property,)  to- 
OSTHBR  with  all  ways,  water-courses,  rights,  privileges,  easements, 
advantages,  and  appurtenances,  whatsoever,  to  the  said  heredita* 
ments,  or  any  part  thereof  appertaining,  or  with  the  same  or  any 
part  thereof  held,  used,  or  enjoyed,  or  reputed  as  part  thereof,  or 
appurtenant  thereto,  and  all  the  estate  and  interest  of  the  said 
A.  B.  in  the  said  premises.  To  hold  the  said  premises  unto  and 
TO  THE  USE  of  the  said  C.  D.,  his  heirs  and  assigns. 

Provided  always  that,  if  the  said  A.  B.,  his  heirs,  executors, 
administrators,  or  assigns,  shall  pay  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  the  said  sum  of  dollars,  [the 
principal,]  together  with  interest  for  the  same  in  the  meantime  at 
the  rate  of  per  cent,  per  annum,  on  the  said  day  of 
next,  without  any  deduction,  theu  the  said  C.  D.,  his 
heirs  or  assigns,  will,  at  any  time  thereafter,  upon  the  request  and 
at  the  cost  of  the  said  A.  B.,  his  heirs,  executors,  administrators,  or 
assigns,  reconvey  the  said  premises  unto  the  said  A.  B.,  his  heirs 
and  assigns,  or  as  he  or  they  shall  direct,  free  from  incumbrances, 
by  the  said  C.  D.,  his  heirs,  executors,  administrators,  or  assigns. 

Akd  the  said  a.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  executors  and 
administrators,  that,  if  the  said  sum  of  dollars,  [the  prin- 

cipal,] or  any  part  thereof,  shall  remain  unpaid  after  the  said 
day  of  next,  he,  the  said  A.  B.,  his  heirs,  executors,  or  ad- 

ministrators, will,  so  long  as  the  same  sum,  or  any  part  thereof,  shall 
remain  unpaid,  pay  to  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  interest  for  the  said  sum  of  dollars,  or  for  so  much 

thereof  as  shall  for  the  time  being  remain  unpaid,  at  the  rate  of 

per  cent,  per  annum,  by  equal  half-yearly  payments,  on  the 
day  of  ,  and  the  day  of  ,  with- 

out any  deduction. 

And  it  is  hereby  declared  that  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  may,  at  any  time  or  times  after  the  said 
day  of  next,  without  any  further  consent  on 

the  part  of  the  said  A.  B.,  his  heirs  or  assigns,  sell  the  said  prem- 
ises, or  any  part  thereof,  either  together  or  in  parcels,  and  either  by 
public  auction  or  by  private  contract,  and  may  buy  in  or  rescind 
any  contract  for  sale,  and  resell,  without  being  responsible  for  loss 
occasioned  thereby ;  And  may  execute  and  do  all  such  assurances 
and  acts  for  effectuating  any  such  sale  as  the  said  C.  D.,  his  execu- 
tors, administrators,  oi  assigns,  shall  think  fit ;  And  that,  upon  a 
sale  by  any  person  or  persons  who  may  not  be  seized  of  the  legal 
estate,  the  person  in  whom  the  legal  estate  shall  be  vested  shall  exe- 
cnte  and  do  such  assurances  and  acts  for  carrying  the  sale  into 
effect  as  the  person  or  persons  by  whom  the  sale  shall  be  made 
shall  direct. 
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Provided,  neverthsless,  tLat  the  said  C.  D.,  Ms  executors,  ad- 
rniuistrators,  or  assigns,  shall  not  execute  the  power  of  sale  herein 
before  contained,  until  he  or  they  shall  have  given  to  the  said  A.  B., 
his  heirs,  executors,  administrators,  or  assigns,  or  left  on  the  said 
premises  a  notice  in  writing  to  pay  off  the  moneys  for  the  time  be- 
ing owing  on  the  security  of  these  presents,  and  default  shall  have 
been  made  in  such  payment  for  calendar  months  after  giving 

or  leaving  such  notice,  or  until  the  whole  or  part  of  some  half-yearly 
payment  of  interest  shall  have  become  in  arrear  for  tliree  calendar 
months;  Provided,  also,  that,  upon  any  sale  purporting  to  be 
made  in  pursuance  of  the  aforesaid  power,  no  purchaser  shall  be 
bound  to  inquire  whether  either  of  the  cases  mentioned  in  the  clause 
lastly  herein  before  contained  has  happened,  nor  whether  any  money 
remains  upon  the  security  of  these  presents,  nor  as  to  the  propriety 
or  regularity  of  such  sale ;  and,  notwithstanding  any  impropriety  or 
irregularity  whatsoever  in  any  such  sale,  the  same  shall,  as  regards 
the  purchaser,  or  purchasers,  be  deemed  to  be  within  the  aforqsaid 
power,  and  be  valid  accordingly. 

And  it  is  hereby  declared  that  the  receipt  of  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  for  the  purchase  moneys  of 
the  premises  sold,  or  any  part  thereof,  shall  ett'ectually  discharge  the 
purchaser,  or  purchasers,  therefrom,  and  from  being  concerned  to 
see  to  the  application  thereof,  or  being  accountable  for  the  non-ap- 
plication or  misappUcation  thereof;  And  that  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  shall,  out  of  the  moneys 
arising  from  any  sale,  in  pursuance  of  the  aforesaid  power,  in  the 
first  place,  pay  the  expenses  incurred  on  such  sale,  or  otherwise,  in 
relation  to  the  premises ;  And,  in  the  next  place,  apply  such  moneys 
in  or  toward  satisfaction  of  the  moneys  for  the  time  being  owing 
on  the  security  of  these  presents ;  And  then  pay  the  surplus  [if 
any]  of  the  moneys  arising  from  such  sale  to  the  said  A.  B.,  his 
heirs  or  assigns ;  And  that  the  aforesaid  power  of  sale  and  other 

Eowers  may  be  exercised  by  any  person  or  persons  for  the  time 
cing  entitled  to  receive  and  give  a  discharge  for  the  moneys  then 
owing  on  the  security  of  these  presents.  Provided  always  that 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  shall  not  be 
answerable  for  any  involuntary  losses  which  may  happen  in  the  ex- 
ercise of  the  aforesaid  power  and  trusts,  or  any  of  them. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs  and  as- 
signs, that  he,  the  said^  A.  B.,  now  hath  power  to  grant  all  and 
SINGULAR  the  said  premises  unto  and  to  the 'use  of  the  said  C.  D., 
his  heirs  and  assigns,  in  manner  aforesaid,  and  free  from  incum- 
brances; And  that  he,  the  said  A.  B.,  and  his  heirs,  and  every 
otlier  person  lawfully  or  equitably  claiming  any  estate  or  interest  in 
the  premises,  will,  at  all  times,  at  the  request  of  the  said  C.  D.,  his 
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heirs,  executors,  administrators,  or  assigns,  but  at  the  cost  of  the 
said  A.  B.,  his  heirs,  executors,  or  administrators,  execute  and  do 
all  such  assurances  and  acts  for  further  or  better  assuring  all  or  any 
of  the  said  premises  to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,  in  manner  aforesaid,  as  by  him  or  them  shall  be  reasonably 
required. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  mentioned. 

Signed,  sealed,  and  delivered  )  A    "R      PS  a   1 

in  the^rcB^nce  of  J  q' ^^     [3*^^ 

Mem. — In  practice,  the  mortgagee  rarely  executes  the  mortgage. 


534.  Mortgage  in  Fee. 

This  indenture,  &c.,  between  A.  B.,  of  ,  (mortgagor,) 

of  the  one  part,  and  0.  D.,  of  ,  of  the  other  part,  witness- 

eth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  A.  B. 

by  the  said  C.  D.,  the  said  A.  B.,  for  himself,  his  heirs,  executors, 
and  administrators,  covenants  with  the  said  C.  D.,  his  executors  and 
administrators,  that  the  said  A.  B.,  his  heirs,  executors,  administra- 
tors, or  assigns,  will  pay  to  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  dollars,  with  interest  after  the  rate  of 
per  cent,  per  annum,  on  the  day  of  next. 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.  grants 
unto  the  said  C.  D.,  and  his  heirs,  the  hereditaments  described  in 
the  schedule  hereto,  with  their  legal  or  usual  appurtenances. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  A.  B.,  his  heirs  and  assigns, 

shall  be  entitled  to  a  reconveyance  of  the  premises,  at  his  and  tneir 
cost 

(4.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that 
the  said  A.  B.  is  entitled  to  execute  this  grant  of  the  premises,  free 
from  incumbrances,  and  that  such  grant  shall,  if  required,  be  per- 
fected at  the  cost  [excepting  as  regards  foreclosed  or  sold  premises] 
of  the  said  A.  B.,  or  his  estate. 

(5.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  0.  D.,  his  executors  and  adminis- 
trators, that  the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
will,  on  demand,  reimburse  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigrns,  all  expenses  under  the  subsequent  powers,  with 
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interest  after  the  rate  aforesaid,  and  will  pay  to  him  or  them  inter- 
est, after  the  rate  aforesaid,  on  all  principal  moneys  continuing 
secured  hereon,  by  equal  half-yearly  payments,  on  the  day 

of  ,  and  the  day  of  ;  But  so  that 

payment  of  interest  on  such  last  mentioned  moneys,  after  the  rate  of 
per  cent,  per  annum,  within  seven  days  next  after  each  of 
the  said  half-yearly  days,  shall  satisfy  this  covenant  as  regards  the 
interest  payable  on  such  half-yearly  day. 

(6.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards  the 
purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  dischargmg  all  expenses  and  all  moneys  continuing  here- 
by secured]  to  the  said  A.  B.,  his  executors,  administrators,  or  as- 
signs, and  that  [unless  some  interest  shall  be  forty  days  in  arrcar] 
no  sale  shall  be  made  without  calendar  months'  written  notice 

to  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  such  pay- 
ment and  notice  aforesaid,  to  the  executors  or  administrators  of  the 
said  A.  B.,  being  sufficient  as  against  all  persons  interested  in  the 
equity  of  redemption,  [without  reference  to  the  nature  of  the 
premises.] 

In  witness,  <S:c.,  {as  in  n.  533.)  .  , 


535.  Mortgage  of  Freeholds. — T7ie  Principal  payable  by 
Installments,  and  die  Interest  on  t/ie  Unpaid  Principal 
Half-yearly,  without  reference  to  (he  Time  Jixed  for  (lie 
Installments. 

This  indenture,  made  the  first  day  of  January,  1860,  between 
A.  B.,  of  ,  {mortgagor j)  of  the  one  part,  and  C.  D.,  of  , 

{mortgagee^)  of  the  other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  A.  B. 

by  the  said  C.  D.,  the  said  A.  B.,  for  himself,  his  heirs,  executors, 
and  administrators,  covenants  with  the  said  C.  D.,  his  executors  and 
administrators,  that  the  said  A.  B.,  his  heirs,  executors,  administra- 
tors, or  assigns,  will  pay  to  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  dollars,  with  interest  after  the  rate  of 
per  cent,  per  annum,  on  the  day  of  next. 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.  grants 
unto  the  said  C.  D.,  and  his  heirs,  the  hereditaments  described  in 
the  schedule  hereto,  with  their  legal  or  usual  appurtenances. 
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heirs,  executors,  administrators,  or  assiprns,  but  at  the  cost  of  the 

said  A.  B.,  his  heirs,  executors,  or  administrators,  execute  and  do 

all  such  assurances  and  acts  for  further  or  better  assuring  all  or  any 

of  the  said  premises  to  the  use  of  the  said  C.  D.,  his  heirs  and 

assies,  in  manner  aforesaid,  as  by  him  or  them  shall  be  reasonably 

required. 

In  wrriTESs  whereof,  the  said  parties  have  hereunto  set  their 

hands  and  seals,  the  day  and  year  first  above  mentioned. 

Signed,  sealed,  and  delivered  ]  a    t>      ro        i 

.'     ,        *  ^  f  A.  B.     ISbal.] 

in  the^n^^nce  of  J  c.  D.     [s.alJ 

Mem. — In  practice,  the  mortgagee  rarely  executes  the  mortgage. 


534.  Mortgage  in  Fee. 

This  iitobnture,  &c.,  between  A.  B.,  of  ,  {mortgagor^ 

of  the  one  part,  and  0.  D.,  of  ,  of  the  other  part,  witness- 

eth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  A.  B. 

by  the  said  C.  D.,  the  said  A.  B.,  for  himself,  his  heirs,  executors, 
and  administrators,  covenants  with  the  said  C.  D.,  his  executors  and 
administrators,  that  the  said  A.  B.,  his  heirs,  executors,  administra- 
tors, or  assigns,  will  pay  to  the  said  C.  D.,  liis  executors,  adminis- 
trators, or  assigns,  dollars,  with  interest  after  the  rate  of 
per  cent,  per  annum,  on  the  day  of  next. 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.  grants 
unto  the  said  C.  D.,  and  his  heirs,  the  hereditaments  described  in 
the  schedule  hereto,  with  their  legal  or  usual  appurtenances. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  A.  B.,  his  heirs  and  assigns, 

shall  be  entitled  to  a  reconveyance  of  the  premises,  at  his  and  their 
cost. 

(4.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that 
the  said  A.  B.  is  entitled  to  execute  this  grant  of  the  premises,  free 
from  incumbrances,  and  that  such  grant  shall,  if  reqaired,  be  per- 
fected at  the  cost  [excepting  as  regards  foreclosed  or  sold  premises] 
of  the  said  A.  B.,  or  his  estate. 

(5.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors  and  adminis- 
trators, that  the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
will,  on  demand,  reimburse  the  said  C.  D.,  his  executors,  adminis- 
tiators,  or  assigns,  all  expenses  under  the  subsequent  powers,  with 
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the  times  and  in  manner  therein  respectively  specified,  the  said 
C.   D.,  his  executors,  administrators,  or  assigns,  will  not  sell  nor 
foreclose  the  premises,  nor  adopt  any  legal  or  equitable  proceeding 
for  recovering  the  moneys  continuing  secured  hereon. 
In  witness,  &c.,  {as  in  n.  633.) 


-  536.  Mortgage  of  Freeholds  to  secure  Present  and 

Future  Advances. 

This  indenture,  <kc.,  between  A.  B.,  of  ,  {mortgagor^)  of 

the  one  part,  and  C.  D.,  of  ,  {mortgagee,)  of  the  other  part, 

witnesseth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  A.  B. 

by  the  said  C.  D.,  and  for  securing  the  repayment  thereof,  and  of 
such /wr^Acr  advances  as  are  herein  after  mentioned,  the  said  A.  B., 
for  himself,  his  heirs,  executors,  and  administrators,  covenants  that 
the  said  A.  B.,  his  heirs,  executors,  or  administrators,  will  pay  to 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  on  the 

day  of  next,  dollars,  with  interest  after  the  rate 

of  per  cent,  per  annum,  and  will  also  pay  to  him  or  them,  on 

demand,  all  moneys  which  he  or  they  may  hereafter  advance  to  the 
said  A.  B.,  his  executors  or  administrators,  with  interest  after  the 
rate  aforesaid. 

(2.)  For  the  consideration  and  purpose  aforesaid,  the  said  A. 
B.  grants  unto  the  said  C.  D.,  and  his  heirs,  the  hereditaments  de- 
scribed in  the  schedule  hereto,  with  their  legal  or  usual  appurte- 
nances; Provided  that,  on  satisfaction  of  the  foregoing  covenants 
as  to  the  said  sum  of  dollars,  and  interest,  on  the  said 

day  of  ;  and  as  to  all  other  moneys  and  interest  therein 

mentioned,  on  demand,  provided  that,  if  the  foregoing  covenant 
shall  be  satisfied  on  the  day  of  ;  the  said  A.  B., 

his  heirs  and  assigns,  shall  be  entitled  to  a  reconveyance  of  the 
premises,  at  his  and  their  cost 

(3.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns,  that 
the  said  A.  B.  is  entitled  to  execute  this  grant  of  the  premises,  free 
from  incumbrances,  and  that  this  grant  shall,  if  required,  be  per- 
fected, at  the  cost  [excepting  as  regards  foreclosed  or  sold  premises] 
of  the  said  A.  B.,  and  his  estate. 

(4.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  C.  D.,  his  executors  and 
administrators,  that  the  said  A.  B.,  his  heirs,  executors,  or  admin- 
istrators, will,  on  demand,  reimburse  the  said  C.  I).,  his  execu- 
tors, administrators,  or  assigns,  all  expenses  under  the  subsequent 
powers,  with  interest  after  the  rate  aforesaid,  and  will  pay  to  him 
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or  them  interest,  after  the  rate  aforesaid,  on  all  principal  moneys 
continuing  secured  hereon,  by  equal  half-yearly  payments,  on  the 
day  of  ;    But  so  that  payment  of  interest  on 

such  last  mentioned  moneys,  after  the  rate  of  per  cent,  per 

annum,  within  seven  days  next  after  each  of  the  said  half-yearly 
days,  shall  satisfy  this  covenant  as  regards  the  interest  payable  on 
such  half-yearly  day. 

(5.)  The  holders  or  holder  of  this  security  [whether  varied 
or  not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or 
attempted  sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  dischargmg  all  expenses  and  all  moneys  continuing  here- 
by secured]  to  the  said  A.  B.,  his  executors,  administrators,  or  as- 
signs, and  that,  [unless  some  interest  shall  be  forty  days  in  arrear,] 
no  sale  shall  be  made  without  calendar  months*  written  notice 

to  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  such 
payment  and  notice  as  aforesaid,  to  the  executors  or  administrators 
of  the  said  A.  B.,  being  sufRcient  as  against  all  persons  interested 
in  the  equity  of  redemption,  [without  reference  to  the  nature  of 
the  premises.] 

In  witness  whereof,  <kc. 


537.  Mortgage  of  Freeholds,  loitli  Surety  joining  in  (lie 
Covenants  for  Payment  of  Principal  and  Interest. 

This  indenture,  <fec.,  between  A.  B.,  of  ,  {mortgagor,) 

of  the  first  part,  C.  D.,  of  the  second  part,  and  £.  F.,  of  the  third 
part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  A.  B. 

by  the  said  E.  F.,  they,  the  said  A.  B.  and  C.  D.,  [at  his  request, 
and  as  surety  for  him,  the  said  A.  B.,]  do,  for  themselves,  their  heirs, 
executors,  and  administrators,  and  each  of  them  doth,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with  the  said  £. 
F.,  his  executors  and  administrators,  that  the  said  A.  B.  and  C.  D., 
or  one  of  them,  their  or  one  of  their  heirs,  executors,  or  adminis- 
trators, will  pay  to  the  said  E.  F.,  his  executors,  administrators, 
or  assigns,  dollars,  with  interest,  after  the  rate  of  per 

cent,  per  annum,  on  the  day  of  ,  one  thousand  eight 

hundred  and 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.  grants 
unto  the  said  E.  F.,  and  his  heirs,  the  hereditaments  known  and  de- 
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scribed  as  all  and  singular,  Szc,  (description  of  propertif,)  with 
their  leo^al  or  usual  appurtenances. 

(3.)  rRoviDED  THAT,  if  the  foregoing  covenant  shall  be  satisfied  on 
the  day  of  ,  the  said  A.  B.,  his  heirs  and  assigns, 

shall  be  entitled  to  a  reconveyance  of  the  premises,  at  his  or  their 
cost. 

(4.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  E.  F.,  his  lieirs  and  assigns,  that 
the  said  A.  B.  is  entitled  to  execute  this  grant  of  the  premises,  free 
from  incumbrances,  and  that  such  grant  shall,  if  required,  be  per- 
fected, at  the  cost  [excepting  as  regards  foreclosed  or  sold  premises] 
of  the  said  A.  B.,  or  his  estate. 

(5.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  £.  F.,  his  executors  and  adminis- 
trators, that  the  said  A.  B.,  his  heirs,  executors,  or  administrators,  will, 
on  demand,  reimburse  the  said  £.  F.,  his  executors,  administrators, 
or  assigns,  all  expenses  under  the  subsequent  powers,  with  interest 
after  the  rate  aforesaid,  and  will  pay  to  him  or  them  interest,  after 
the  rate  aforesaid,  on  all  principal  moneys  continuing  secured  here- 
on, by  equal  half-yearly  payments,  on  the  day  of  , 
and  the  day  of  ;  But  so  that  payment  of  interest 
on  such  last  mentioned  moneys,  after  the  rate  of  per  cent, 
per  annum,  within  seven  days  next  after  each  of  the  said  half-yearly 
days,  shall  satisfy  this  covenant  as  regards  the  interest  payable  on 
such  half-yearly  day. 

(6.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises,  and 
the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  excepting 
as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards  the  pur- 
chaser's protection,  such  ownership  shall  be  deemed  absolute  without 
exception :]  Provided  that  the  purchase  money  shall  be  paid  [after 
discharging  all  expenses  and  all  moneys  continuing  hereby  secured] 
to  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  and  that 
[unless  some  interest  shall  be  forty  days  in  arrear]  no  sale  shall  be 
made  without  calendar  months'  written  notice  to  the  said  A. 

B.,  his  executors,  administrators,  or  assigns,  such  payment  and  no- 
tice as  aforesaid,  to  the  executors  or  administrators  of  the  said  A. 
B.,  being  sufficient  as  against  all  persons  interested  in  the  equity  of 
redemption,  [without  reference  to  the  nature  of  the  premises.] 

Provided  that  the  said  C.  D.,  his  heirs,  executors,  and  adminis- 
trators, are  and  shall  continue  [as  between  him  and  them  and  the 
said  E.  F.,  his  executors  and  administrators,]  liable  as  principals  un- 
der the  foregoing  covenants  of  the  said  C.  D.,  notwithstanding  his 
executing  the  same  as  such  surety  as  aforesaid,  and  notwithstanding 
any  transaction  between  the  said  £.  F.,  his  executors,  administra- 
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or  them  interest,  after  the  rate  aforesaid,  on  all  principal  moneys 
continuing  secured  hereon,  by  equal  half-yearly  payments,  on  the 
day  of  ;    But  so  that  payment  of  interest  on 

such  last  mentioned  moneys,  after  the  rate  of  per  cent,  per 

annum,  within  seven  days  next  after  each  of  the  said  half-yearly 
days,  shall  satisfy  this  covenant  as  regards  the  interest  payable  on 
such  half-yearly  day. 

(5.)  The  holders  or  holder  of  this  security  [whether  varied 
or  not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or 
attempted  sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  discharging  all  expenses  and  all  moneys  continuing  here- 
by secured]  to  the  said  A.  B.,  his  executors,  administrators,  or  as- 
signs, and  that,  [unless  some  interest  shall  be  forty  daya  in  arrear,] 
no  sale  shall  be  made  without  calendar  months'  written  notice 

to  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  such 
payment  and  notice  as  aforesaid,  to  the  executors  or  administrators 
of  the  said  A.  B.,  being  sufficient  as  against  all  persons  interested 
in  the  equity  of  redemption,  [without  reference  to  the  nature  of 
the  premises.] 

In  witness  whereof,  <kc. 


537.  Mortgage  of  Freeholds,  loith  Surety  joining  in  Hie 
Covenants  for  Payment  of  Principal  and  Interest. 

This  indenture,  Ac,  between  A.  B.,  of  ,  {mortgagor^) 

of  the  first  part,  C.  D.,  of  the  second  part,  and  E.  F.,  of  the  third 
part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  A.  B. 

by  the  said  E.  F.,  they,  the  said  A.  B.  and  C.  D.,  [at  his  request, 
and  as  surety  for  him,  the  said  A.  B.,]  do,  for  themselves,  their  heirs, 
executors,  and  administrators,  and  each  of  them  doth,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with  the  said  E. 
F.,  his  executors  and  administrators,  that  the  said  A.  B.  and  C.  D., 
or  one  of  them,  their  or  one  of  their  heirs,  executors,  or  adminis- 
trators, will  pay  to  the  said  E.  F.,  his  executors,  administrators, 
or  assigns,  dollars,  with  interest,  after  the  rate  of  per 

cent,  per  annum,  on  the  day  of  ,  one  thousand  eight 

hundred  and 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.  grants 
unto  the  said  £.  F.,  and  his  heirs,  the  hereditaments  known  and  de- 
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thereon  after  the  rate  aforesaid,  on  the  first  day  of  the  months 
of  January  and  July  in  each  year,  until  the  whole  of  the  said 
principal  sum  be  fully  paid  and  satisfied,  such  interest  to  commence 
and  be  computed  from  the  day  of  ,  and  the 

first  payment  thereof  to  be  made  on  the  first  day  of 
now  next  ensuing,  without  any  deduction ;  Then  these  presents  shall 
cease  and  be  void,  to  all  intents  and  purposes  whatsoever. 

And  the  said  party  of  the  first  part  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  with  the  said 
parties  of  the  third  part,  their  executors,  administrators,  and  as- 
signs, that  he,  the  said  party  of  the  first  part,  his  heirs,  executors, 
or  administrators,  will  pay  to  the  said  parties  of  the  third  part,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  the  said  sum  of  dollars, 

and  interest,  at  the  times  and  in  manner  herein  before  appointed 
for  payment  thereof,  without  any  deduction  or  abatement  whatso- 
ever, according  to  the  true  intent  and  meaning  of  these  presents. 

And  that  he,  the  said  party  of  the  fii*st  part,  his  executors, 
administrators,  and  assigns,  will,  so  long  as  any  money  shall  remain 
on  this  present  security,  keep  all  the  messuages  and  buildings 
herein  before  granted  insured  against  loss  or  damage  by  fire,  in 
some  reputable  British  or  Canadian  insurance  ofiice,  to  be  approved 
of  by  the  said  parties  of  the  third  part,  or  the  survivors  or  sundvor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  in  the  sum  of  dollars  at  least,  and  will  duly 

and  punctually  pay  all  premiums  and  sums  of  money  necessary  for 
such  purpose,  and  will  forthwith  assign  to  the  said  parties  of  the 
third  part,  their  executors,  administrators,  and  assigns,  the  policy  or 
policies  of  such  insurance,  and  the  receipt  for  every  such  payment. 
And  also  that,  if  default  shall  be  made  in  keeping  the  said  prem- 
ises so  insured,  it  shall  be  lawful  for,  but  not  incumbent  on,  the  said 
parties  of  the  third  part,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or  his  as- 
signs, out  of  their  or  his  own  moneys,  to  insure  and  keep  insured 
the  said  premises  in  any  sum  not  exceeding  dollars ;  And  that 

the  said  party  of  the  first  part,  his  executors,  administrators,  or 
assigns,  will  repay  to  the  said  parties  of  the  third  part,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  all  moneys  expended  for  that 
purpose  by  them  or  him,  with  interest  thereon  at  the  rate  aforesaid, 
from  the  time  of  the  same  respectively  having  been  advanced  or 
paid,  and  that,  until  such  repayment,  the  same  shall  be  a  charge 
upon  the  said  premises  herein  before  expressed  to  be  hereby 
granted.  And  it  is  hereby  declared  that  the  said  parties  of  the 
third  part,  or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  shall  hold  the 
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policy  or  policies  of  insurance  to  be  effected  as  aforesaid  in  trust, 
in  the  first  place,  for  better  securing  the  said  principal  money  se- 
cured by  these  presents,  and  the  interest  thereof,  and  any  moneys 
which  shall  have  been  paid  or  expended  by  them,  or  any  of  them, 
in  and  about  such  insurance  and  insurances,  and  interest  thereon  as 
aforesaid,  and  subject  thereto,  for  the  said  party  of  the  first  part, 
his  executors,  administrators,  and  assigns. 

And  it  is  hereby  declared  that,  if  default  shall  be  made  in  pay- 
ment of  the  said  principal  money  hereby  secured,  or  any  part  thereof, 
or  the  interest  thereof,  or  any  part  thereof,  contrary  to  the  true  intent 
and  meaning  of  the  proviso  and  covenant  herein  before  in  that  behalf 
contained,  then  it  shall  and  may  be  lawful  for  the  said  parties  of  the 
third  part,  or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  without  any 
further  consent  of  the  said  party  of  the  first  part,  his  heirs  or 
assigns,  to  sell  the  said  premises,  or  any  part  thereof,  either  together 
or  in  parcels,  and  either  by  public  auction  or  private  contract,  and 
to  buy  in  or  rescind  any  contract  for  sale,  and  to  resell,  without  being 
responsible  for  loss  occasioned  thereby ;  And  to  execute  and  do  all 
such  assurances  and  acts  for  efiectuating  any  such  sale  as  the  said 
parties  of  the  third  part,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or  his  assigns, 
shall  think  fit.  Provided,  nevertheless,  that  the  said  parties  of 
the  third  part,  or  the  survivors  or  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  their  or  his  assigns,  shall  not 
execute  the  power  of  sale  herein  before  contained  until  they  or  he 
shall  have  given  to  the  said  p>arty  of  the  first  part,  his  heirs,  execu- 
tors, administrators,  or  assigns,  or  left  at  his  or  their  last  place  of 
abode  in  Upper  Canada,  or  upon  the  said  premises  hereby  granted, 
a  notice  in  writing  to  pay  off  the  moneys  for  the  time  being  owing 
upon  the  security  of  these  presents,  and  until  default  shall  have 
been  made  in  payment  for  three  calendar  months  after  giving  or 
leaving  such  notice ;  Provided  also  that,  upon  any  sale  purporting 
to  be  made  in  pursuance  of  the  aforesaid  power,  no  purchaser  shall 
be  bound  to  inquire  whether  any  such  default  in  any  such  payment 
has  been  made  as  aforesaid,  nor  whether  any  money  remains  upon 
the  security  of  these  presents,  nor  as  to  the  propriety  or  regularity 
of  such  sale ;  And,  notwithstanding  any  impropriety  or  irregularity, 
whatsoever,  in  any  such  sale,  the  same  shall,  as  regards  the  pur- 
chaser or  purchasers,  be  deemed  to  bo  within  the  aforesaid  power, 
and  be  valid  accordingly.  And  it  is  hereby  declared  that  the 
said  parties  of  the  third  part,  and  the  survivors  or  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  shall,  out  of  the  moneys  ansing  from  any  sale  in  pursuance 
of  the  aforesaid  power,  in  the  first  place,  thereout  pay  the  expenses 
incurred  on  such  sale,  or  otherwise  in  relation  to  the  premises;  And, 
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in  the  next  place,  apply  such  moneys  in  or  toward  the  satisfaction 
of  the  said  principal  sum  of  dollars,  or  so  much  thereof  as 

shall  then  remain  undischarged,  and  all  interest  then  due  in  respect 
thereof,  and  all  other  moneys  then  owinff  upon  the  security  of  these 
presents,  and  then  pay  the  surplus  [if  any]  of  the  moneys  to  arise  from 
such  sale  unto  the  said  party  of  the  first  part,  his  heirs  and  assigns; 
Provided  always  that  the  said  parties  of  the  third  part,  or  any  of 
them,  their  or  any  of  their  executors,  administrators,  or  a8sio;n8,  shall 
not  be  answerable  for  any  involuntary  losses  which  may  happen  in 
the  exercise  of  the  aforesaid  power  and  trusts,  or  any  of  them. 

Provided  lastly,  and  it  is  hereby  declared  and  agreed,  that,  un- 
til default  shall  be  made  in  payment  of  the  said  principal  money 
secured  by  these  presents,  or  the  interest  thereof,  or  any  part 
thereof,  respectively,  contrary  to  the  form  and  effect  of  the  proviso 
and  covenant  for  payment  of  the  same  herein  before  contamed,  it 
shall  be  lawful  for  the  said  party  of  the  first  part,  his  heirs  or  as- 
signs, to  hold  and  enjoy,  and  to  receive  the  rents  and  profits  of,  the 
said  lands  and  premises,  without  any  eviction,  claim,  or  demand, 
whatsoever,  from  or  by  the  said  parties  of  the  third  part,  their 
heirs  or  assigns,  or  from  or  by  any  person  lawfully  claiming  any 
estate  or  interest  through  or  in  trust  for  them  or  any  of  tlieni. 

And  the  said  party  of  the  first  part  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  with  the  said 
parties  of  the  third  part,  their  heirs  and  assigns,  that  he,  the  said 
party  of  the  first  part,  now  hath  power  to  grant  all  and  singular 
the  said  premises  to  the  use  of  the  said  parties  of  the  third  part, 
their  heirs  and  assigns,  in  manner  aforesaid,  and  free  from  incum- 
brances; And  that  he,  the  said  party  of  the  first  part,  and  his 
heirs,  and  every  other  person  lawfully  or  equitably  claiming  any 
estate  or  interest  in  the  premises,  will,  at  all  times,  at  the  request 
of  the  said  parties  of  the  third  part,  their  heirs,  executors,  adminis- 
trators, or  assigns,  but  at  the  cost  of  the  said  party  of  the  first  part, 
his  heirs,  executors,  or  administrators,  execute  and  do  all  such  assur- 
ances and  acts,  for  further  or  better  assuring  all  or  any  of  the  said 
premises  to  the  use  of  the  said  parties  of  the  third  part,  their  heirs  and 
assigns,  in  manner  aforesaid,  as  by  them  shall  be  reasonably  required. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above  written. 

Signed,  sealed,  and  delivered,  )  A   "R      PS       1 

in  presence  of  J  ^- jy'     [g^*y 

Received,  on  the  day  of  the  date  of  the  within  indenture,  the 
sum  of  dollars,  of  lawful  money  of  Canada,  being  the  full 

consideration  therein  mentioned. 

Signed  in  presence  of  ff^HS^  '^'  ^' 
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539.  Mortgage  of  Freeholds  to  Three  Owners. 

Slwrt  Form. 

This  indbntukb,  made  the  day  of  ,  between  A. 

B.,  of  ,  {pwrtgagor^)  of  the  one  part,  and  C.  D.,  E.  F.,  and 

G.  H.,  all  of  ,  of  the  other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  $1500,  paid  to  the  said  A.  B.  by  the 
said  C.  D.,  E.  F.,  and  G.  H.,  out  of  moneys  belonging  to  them  on 
a  legal  and  equitable  joint  account,  the  said  A.  B.,  for  himself,  his 
heirs,  executors,  and  administrators,  covenants  with  the  said  C.  D., 
£.  F.,  and  G.  H.,  their  executors  and  administrators,  that  the  said 
A.  B.,  his  heirs,  executors,  or  administrators,  will  pay  to  the  said 
C.  D.,  E.  F.,  and  G.  H.,  or  the  [survivors  or]  survivor  of  them,  his 
executors  or  administrators,  or  tneir  or  his  assigns,  $  ,  with 

interest  after  the  rate  of  per  cent,  per  annum,  on  the 

day  of  next. 

(2.)  For  THE  CONSIDERATION  AFORESAID,  the  said  A.  B.  grants  unto 
the  said  C.  D.,  E.  F.,  and  G.  II.,  and  their  heirs,  the  hereditaments 
known  and  described  as  all  and  singular,  kc,^  {description,)  with 
their  legal  or  usual  appurtenances. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  {mortf/agor,)  his  heirs  and 

assigns,  shall  be  entitled  to  a  reconveyance  of  the  premises,  at  his 
and  their  cost. 

(4.)  Provided  that  the  receipts  of  the  [survivors  or]  survivor, 
and  the  executors  or  administrators  of  the  survivor  of  the  said  C. 
D.,  E.  F.,  and  G.  H.,  shall  be  sufficient  equitable  and  legal  discharges 
for  all  moneys  hereby  secured. 

(5.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs 
and  assigns,  that  the  said  A.  B.,  is  entitled  to  execute  this  grant  of 
the  premises,  free  from  incumbrances,  and  that  sucli  grant  shall,  if 
required,  be  perfected  at  the  cost  [excepting  as  regards  foreclosed 
or  sold  premises]  of  the  said  A.  B.,  or  his  estate. 

(6.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  E.  F.,  and  G.  II.,  their  exec- 
utors and  administrators,  that  the  said  A.  B.,  his  heirs,  executors, 
administrators,  and  assigns,  will,  on  demand,  reimburse  the  said  C. 
D.,  E.  F.,  and  G.  H.,  or  the  [survivors  or]  survivor  of  them,  his 
executors  or  administrators,  or  their  or  his  assigns,  all  expenses 
under  the  subsequent  powers,  [other  than  the  power  of  sale,]  with 
interest  after  the  rate  aforesaid,  and  will  pay  to  them  or  him  inter- 
est after  the  rate  aforesaid,  on  all  principal  moneys  continuing 
secured  hereon,  by  equal  half-yearly  payments,  on  the  day 

of  and  the  day  of  ;  But  so  that 

payment  of  interest,  after  the  rate  of  per  cent,  per  annum, 
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within  seven  days  next  after  each  of  the  said  half-yeariy  days,  shall 
satisfy  this  covenant  as  regards  the  interest  payable  on  such  half- 
yearly  day. 

(7.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  abso- 
lute without  exception :]  Provided  that  the  purchase  money  shall 
be  paid  [after  discharging  all  expenses  and  all  moneys  continuing 
hereby  secured]  to  the  said  A.  B.,  his  executors,  administrators,  or 
assigns ;  And  that  [unless  some  interest  shall  be  forty  days  in 
arrear]  no  sale  shall  be  made  without  calendar  months'  writ- 

ten notice  to  the  said  A.  B.,  his  executors,  administrators,  or 
assigns,  such  payment  and  notice  as  aforesaid,  to  the  executors  or 
administrators  of  the  said  A.  B.,  being  sufficient  as  against  all  per- 
sons interested  in  the  equity  of  redemption,  [without  reference  to 
the  nature  of  the  premises.] 

In  witness,  &c.,  {as  in  w.  533.) 


540.  Mortgage  of  Freeholds  to  One  Mortgagee. 

Short  Form. 

This  indenture,  made  the  day  of  ,  185   , 

between  A.  B.,  of  ,  in  the  county  of  ,  brewer, 

of  the  one  part,  and  C.  D.,  of  the  same  place.  Esquire,  of  the  other 
part,  witnesseth  as  follows  : — 

(1.)  In  consideration  of  $  ,  paid  to  him  by  the  said  C.  D., 

the  said  A.  B.,  for  himself,  his  heirs,  executors,  and  administrators, 
covenants  with  the  said  C.  D.,  his  executors  and  administrators, 
that  the  said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns, 
will  pay  to  the  said  C.  I).,  his  executors,  administrators,  or  assigns, 
$  ,  with  interest  after  the  rate  of  per  cent,  per  annum, 

on  the  day  of  next. 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.  grants 
unto  tlie  said  C.  D.,  and  his  heirs,  the  hereditaments  described  in 
the  scliedule  hereto,  with  their  legal  or  usual  appurtenances. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied  on 
the  day  of  next,  the  said  A.  B.,  his  heirs  and  assigns, 

shall  be  entitled  to  a  reconveyance  of  the  premises,  at  his  and  their 
cost. 

(4.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns^  covenants  with  the  said  C.  D.,  his  heirs,  executors, 
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administrators,  and  assigns,  that  the  said  A.  B.  is  entitled  to  exe- 
cute this  grant  of  the  premises,  free  from  incumbrances,  and  that 
such  grant  shall,  if  required,  be  perfected  at  the  cost  [excepting  as 
regards  foreclosed  or  sold  premises]  of  the  said  A.  B.,  and  his 
estate ;  And  further,  that  the  said  A.  B.,  his  heirs,  executors,  and 
administrators,  will  pay  to  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  interest  after  the  rate  aforesaid,  on  all  principal 
moneys  continuing  hereby  secured,  by  half-yearly  payments,  on  the 
1st  day  of  June  and  the  1st  day  of  December  in  each  year. 

(5.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys,  as  absolute  owners  or  owner,  excepting 
as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards  the  pur- 
chaser's protection,  such  ownership  shall  be  deemed  absolute,  with- 
out exception :]  Provided  that  the  purchase  money  shall  be  paid 
[after  discharging  expenses  and  all  moneys  continuing  hereby  se- 
cured] to  the  said  A.  B.,  his  executora,  administrators,  or  assigns ; 
And  that  [unless  some  interest  shall  he  forty  days  in  arrear]  no  sale 
shall  be  made  without  six  calendar  months'  written  notice  to  the 
said  A.  B.,  his  executors  or  administrators,  such  payment  and 
notice  as  aforesaid,  to  the  executors  or  administrators  of  the  said 
A.  B.,  being  sufficient  as  against  all  persons  actually  or  possibly  in- 
terested in  the  equity  of  redemption,  [without  reference  to  the 
nature  of  the  premises,] 

In  witness,  &c.,  {as  in  n.  533.) 


541.  Mortgage  of  Freeholds  to  secure  an  Account  Cur- 
rent to  a  Private  Bank,  iviiJi  variations  for  a  Banking 
Company. 

This  indenture,  Ac,  between  M.  N.,  of  ,  {mortgagor,) 

of  the  one  part,  and  A.  B.,  C.  D.,  and  E.  F.,  {hankers  and  copart- 
ners under  the  firm  of  ,)  of  the  other  part,  witnesseth 
as  follows : — 

(1.)  In  consideration  of  a  banking  account,  opened  by  the  said 
M.  N.  with  the  said  firm,  the  said  M.  N.,  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  covenants  with  the  said  A.  B.,  C.  D., 
and  £.  F.,  their  executors  and  administrators,  that  the  said  M.  N., 
his  heirs,  executors,  or  administrators,  will,  on  demand,  pay  to  the 
cashier  of  the  said  finn  the  balance  for  the  time  being  due  from 
him  on  his  said  account  for  accommodation,  with  interest  and  other 
charges,  and  also  all  expenses  under  the  subsequent  powers,  with 
interest  thereon  after  the  rate  of  per  cent,  per  annum. 
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(2.)  For  the  consideration  aforesaid,  the  said  M.  N.  grants 
unto  the  said  A.  B.,  C.  D.,  and  E.  F.,  and  their  heirs,  the  heredita- 
ments described  in  the  schedule  hereto,  \or,  and  known  as  all  and 
SINGULAR,  <&c.,]  with  their  legal  or  usual  appurtenances. 

(3.)  The  said  M.  N.,  for  hhnself,  his  heirs,  executors,  and  adminis- 
trators, covenants  with  the  said  A.  B.,  C.  D.,  and  E.  F.,  their  heirs  [ex- 
ecutors, administrators]  and  assigns,  that  the  said  M.  N.  hath  done 
or  knowingly  suffered  nothing  whereby  the  premises  arc  or  may  be 
incumbered,  or  prejudicially  affected.  Provided  that,  after  satis- 
faction of  the  foregoing  covenant,  the  said  M.  N.,  his  heirs  or  assigns, 
shall  be  entitled  to  a  reconveyance  of  the  premises,  at  his  and  their  cost. 

(4.)  Each  of  the  said  A.  B.,  C.  D.,  and  E.  F.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenants  with  the  said  M.  N., 
his  heirs  [executors,  administrators]  and  assigns,  that  they,  the 
said  A.  B.,  C.  D.,  and  E.  F.,  respectively,  have  done  or  knowingly 
suffered  nothing  whereby  the  premises  are  or  may  be  incumbered, 
or  prejudicially  affected.  And  that  the  foregoing  covenant  of  the 
said  M.  N.  shall  be  satisfied,  both  in  law  and  equity,  by  payment 
to  the  cashier  of  any  firm  carrying  on  the  business  of  the  said 
firm  of  ,  whether  the  same  shall  consist  of  all,  any,  or 

none  of  the  partners,  and  notwithstanding  the  addition  thereto  of 
any  partner  or  partners,  or  any  variation  in  or  disability  of  the 
partners  thereof,  for  the  time  being. 

(5.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  A.  B.,  C.  D.,  and  E.  F.,  their  heirs 
and  assigns,  that  the  said  M.  N.  is  entitled  to  execute  this  grant  of 
the  premises,  free  from  incumbrances,  and  that  such  grant  shall,  if 
required,  be  perfected,  at  the  cost  [excepting  as  regards  foreclosed 
or  sold  premises]  of  the  said  M.  N.,  or  his  estate. 

(6.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchasers  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  discharging  all  expenses  and  all  moneys  continuing 
hereby  secured]  to  the  said  M.  N.,  his  executors,  administratoi's,  or 
assigns;  And  that  [unless  some  interest  shall  be  forty  days  in  ar- 
rearj  no  sale  shall  be  made  without  six  calendar  months*  written 
notice  to  4he  said  M.  N.,  his  executors,  administrators,  or  assigns, 
such  payment  and  notice  as  aforesaid,  to  the  executors  or  adminis- 
trators of  the  said  M.  N.,  being  sufficient  as  against  all  persons  in- 
terested in  the  equity  of  redemption,  [without  reference  to  the  na- 
ture of  the  premises.] 

In  witness,  &c.,  (as  in  n,  533.) 
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542.   Mortgage  in  Fee. — ^Bar  of  Dower. — Insurance. — 

Power  of  Sale. 

This  indkitture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  fifty  , 

between  *,  of  the  of  ,  iu  the  county  of 

,  and  Province  of  Canada,  of  the  first  part ;  , 

the  wife  of  the  said  part  of  the  first  part,  of  the  second  part; 
and  ,  of  the  third  part,  witnesseth : — 

That,  in  consideration  of  the  sum  of  dollars,  this  day 

paid  to  the  said  part  of  the  first  part  by  the  said  party  of  the 
third  part,  [the  receipt  whereof  the  said  part  of  the  first  part 
do  hereby  acknowledge,]  he,  the  said  part  of  the  first  part, 
do  hereby  grant,  and  she,  the  said  party  of  the  second  part,  for 
the  purpose  of  releasing  her  right  of  dower  in  the  hereditaments 
and  premises  herein  after  described,  and  with  the  concurrence  of 
the  said  part  of  the  first  part,  doth  hereby  release,  unto  the  said 
part       of  the  third  part,  heirs  and  assigns,  all  and  singular 

th  certain  parcel  or  tract  of  land  and  premises  situate  in  the 
;  Together  with  all  houses,  buildings,  ways,  lights,  wa- 
ters, water-courses,  trees,  woods,  fences,  rights,  privileges,  easements, 
advantages,  and  appurtenances,  whatsoever,  to  the  said  hereditaments 
or  any  part  thereof  appertaining,  or  with  the  same  or  any  part 
thereof  neld,  used,  or  enjoyed,  or  reputed  as  part  thereof  or  appur- 
tenant thereto,  and  all  the  estate  and  interest  of  the  said  part 
of  the  first  part  in  the  said  premises :  To  hold  the  said  premises  unto 
and  TO  THE  USE  of  the  said  part       of  the  third  part,  heirs 

and  assigns.  Surjbct,  nevertheless,  to  the  reser\'ation8,  limita- 
tions, provisoes,  and  conditions  expressed  in  the  original  grant 
thereof  from  the  crown. 

Provided  always  that,  if  the  said  part       of  the  first  part, 
heirs,  executors,  administrators,  or  assigns,  shall  pay  unto  the  said  part 

of  the  third  part,  executors,  administrators,  or  assigns,  the 

sum  of  ,  together  with  interest  for  the  same  at  the  rate  of 

per  cent,  per  annum,  in  manner  and  at  the  times  following,  that  is 
to  say ;  ,  without  any  deduction,  then  these  presents  shall  cease 

and  be  void,  to  all  intents  and  purposes  whatsoever. 

And  the  said  part       of  the  first  part  do       hereby,  for  , 

heirs,  executors,  and  administrators,  covenant  with  the  said  part 
of  the  third  part,  executors  and  administrators,  that  ,  the 

said  part       of  the  first  part,  heirs,  executors,  or  Administra- 

tors, will  pay  to  the  said  part       of  the  third  part,  executors, 

administrators,  or  assigns,  the  said  sum  of  ,  and  interest,  at 

tJie  times  and  in  manner  herein  before  appointed  for  payment  thereof, 
without  any  deduction  or  abatement  whatsoever. 

And  it  is  hereby  declared  that,  if  default  shall  be  made  in 
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(2.)  For  the  consideration  aforesaid,  the  said  M.  N.  grants 
unto  the  said  A.  B.,  C.  D.,  and  E.  F.,  and  their  heirs,  the  heredita- 
ments described  in  the  schedule  hereto,  \or,  and  known  as  all  and 
singular,  <S:c.,]  with  their  legal  or  usual  appurtenances. 

(3.)  The  said  M.  N.,  for  himself,  liis  heire,  executors,  and  adminis- 
trators, covenants  with  the  said  A.  B.,  C.  D.,  and  E.  F.,  their  heirs  [ex- 
ecutors, administrators]  and  assigns,  that  the  said  M.  N.  hath  done 
or  knowingly  suftered  nothing  whereby  the  premises  are  or  may  be 
incumbered,  or  prejudicially  affected.  Provided  that,  after  satis- 
faction of  the  foregoing  covenant,  the  said  M.  N.,  his  heirs  or  assigns, 
shall  be  entitled  to  a  reconveyance  of  the  prcjnises,  at  his  and  their  cost. 

(4.)  Each  of  the  said  A.  B.,  C.  D.,  and  E.  F.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenants  with  the  said  M.  N., 
his  heirs  [executors,  administrators]  and  assigns,  that  they,  the 
said  A.  B.,  C.  D.,  and  E.  F.,  respectively,  have  done  or  knowingly 
sutiered  nothing  whereby  the  premises  are  or  may  be  incumbered, 
or  prejudicially  atfected.  And  that  the  foregoing  covenant  of  the 
said  M.  N.  shall  be  satisfied,  both  in  law  and  equity,  by  payment 
to  the  cashier  of  any  firm  carrying  on  the  business  of  the  said 
firm  of  ,  whether  the  same  shall  consist  of  all,  any,  or 

none  of  the  partners,  and  notwithstanding  the  addition  thereto  of 
any  partner  or  partners,  or  any  variation  in  or  disability  of  the 
partners  thereof,  for  the  time  being. 

(5.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  A.  B.,  C.  D.,  and  E.  F.,  their  heirs 
and  assigns,  that  the  said  M.  N.  is  entitled  to  execute  this  grant  of 
the  premises,  free  from  incumbrances,  and  that  such  grant  shall,  if 
required,  be  perfected,  at  the  cost  [excepting  as  regards  foreclosed 
or  sold  premises]  of  the  said  M.  N.,  or  his  estate. 

(6.)  The  holders  or  holder  of  this  security  [wliether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  discharging  all  expenses  and  all  moneys  continuing 
nereby  secured]  to  the  said  M.  N.,  his  executors,  administratoi*s,  or 
assigns ;  And  that  [unless  some  interest  shall  be  forty  days  in  ar- 
rearj  no  sale  shall  be  made  witliout  s^ix  calendar  months'  written 
notice  to  ihe  said  M.  N.,  his  executors,  administrators,  or  assigns, 
such  payment  and  notice  as  aforesaid,  to  the  executors  or  adminis- 
trators of  the  said  M.  N.,  being  sufiScient  as  against  all  persons  in- 
terested in  the  equitv  of  redemption,  [without  reference  to  the  na- 
ture of  the  premises.] 

In  witness,  &c.,  [as  in  n,  533.) 
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542.   Mortgage  in  Fee. — ^Bar  of  Dower. — Insurance. — 

Power  of  Sale. 

This  ikdbnturk,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  fifty  , 

between  ',  of  the  of  ,  in  the  county  of 

,  and  Province  of  Canada,  of  the  first  part ;  , 

the  wife  of  the  said  part  of  the  first  part,  of  the  second  part ; 
and  ,  of  the  third  part,  witnesseth : — 

That,  in  consideration  of  the  sum  of  dollars,  this  day 

paid  to  the  said  part  of  the  first  part  by  the  said  party  of  the 
third  part,  [the  receipt  whereof  the  said  part  of  the  first  part 
do  hereby  acknowledge,]  he,  the  said  part  of  the  first  part, 
do  hereby  grant,  and  she,  the  said  party  of  the  second  part,  for 
the  purpose  of  releasing  her  right  of  dower  in  the  hereditaments 
and  premises  herein  after  described,  and  with  the  concurrence  of 
the  said  part  of  the  first  part,  doth  hereby  release,  unto  the  said 
part       of  the  third  part,  heirs  and  assigns,  all  and  singular 

th  certain  parcel  or  tract  of  land  and  premises  situate  in  the 
;  TooBTHBR  with  all  houses,  buildings,  ways,  lights,  wa- 
ters, water-courses,  trees,  woods,  fences,  rights,  privileges,  easements, 
advantages,  and  appurtenances,  whatsoever,  to  the  said  hereditaments 
or  any  part  thereof  appertaining,  or  with  the  same  or  any  part 
thereof  neld,  used,  or  enjoyed,  or  reputed  as  part  thereof  or  appur- 
tenant thereto,  and  all  the  estate  and  interest  of  the  said  part 
of  the  first  part  in  the  said  premises :  To  hold  the  said  premises  unto 
and  TO  the  use  of  the  said  part       of  the  third  part,  heirs 

and  assigns.  Surjbct,  nevertheless,  to  the  reservations,  limita- 
tions, provisoes,  and  conditions  expressed  in  the  original  grant 
thereof  from  the  crown. 

Provided  always  that,  if  the  said  part       of  the  first  part, 
heirs,  executors,  administrators,  or  assigns,  shall  pay  unto  the  said  part 

of  the  third  part,  executors,  administrators,  or  assigns,  the 

sum  of  ,  together  with  interest  for  the  same  at  the  rate  of 

per  cent,  per  annum,  in  manner  and  at  the  times  following,  that  is 
to  say ;  ,  without  any  deduction,  then  these  presents  shall  cease 

and  be  void,  to  all  intents  and  purposes  whatsoever. 

And  the  said  part       of  the  first  part  do       hereby,  for  , 

heirs,  executors,  and  administrators,  covenant  with  the  said  part 
of  the  third  part,  executors  and  administrators,  that  ,  the 

said  part       of  the  first  part,  heirs,  executors,  or  Administra- 

tors, will  pay  to  the  said  part       of  the  third  part,  executors, 

administrators,  or  assigns,  the  said  sum  of  ,  and  interest,  at 

the  times  and  in  manner  herein  before  appointed  for  payment  thereof, 
without  any  deduction  or  abatement  whatsoever. 

And  it  is  hereby  declared  that,  if  default  shall  bo  made  in 
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payment  of  the  said  principal  money  hereby  secured,  or  any  part 
thereof,  or  the  interest  thereof,  or  any  part  thereof,  at  the  time 
lierein  before  appointed  for  the  payment  of  the  same,  then,  and  at 
any  time  thereafter,  it  shall  be  lawful  for  the  said  part  of  the 
third  part,  executors,  administrators,  or  assigns,  either  with 

or  without  the  concurrence  of  the  said  part  of  the  first  part, 
heirs  or  assigns,  to  sell  the  said  premises  herein  before  expressed  to 
be  hereby  granted,  or  any  part  or  parts  thereof,  either  together  or 
in  parcels,  and  either  by  public  auction  or  private  contract,  for  such 
price  as  may  appear  reasonable ;  And  to  buy  in  or  rescind  any  con- 
tract for  sale,  and  resell,  without  being  responsible  for  loss  occa- 
sioned thereby ;  And  to  execute  and  do  all  such  assurances  and 
things  for  effectuating  any  such  sale  as  or  they  shall  think  fit. 

Provided,  NEVERTHELfiss,  that  the  said  part      of  the  third  part, 
executors,  administrators,  or  assigns,  shall  not  execute  the  power  of 
sale  herein  before  contained  until  he  or  they  shall  have  given  to  the 
said  part       of  the  first  part,  heirs,  executors,  administrators, 

or  assigns,  or  left  at  or  their  last  place  of  abode  in  Upper 

Canada,  or  upon  the  said  premises  hereby  granted,  a  notice  in  writ- 
ing to  pay  off  the  moneys  for  the  time  being  owing  upon  the  se- 
curity of  these  presents,  and  until  default  shall  have  been  made  in 
payment  of  the  whole  or  some  part  of  such  moneys  for  four  calen- 
dar months  after  giving  or  leaving  such  notice :  Provided  also 
that,  upon  any  sale  purporting  to  be  made  in  pursuance  of  the 
aforesaid  power,  no  purchaser  shall  be  bound  to  inquire  whether  the 
case  mentioned  in  the  clause  lastly  herein  before  contained  has 
happened,  nor  whether  any  money  remains  upon  the  security  of 
these  presents,  nor  as  to  the  propriety  or  regularity  of  such  sale ; 
And,  notwithstanding  any  impropriety  or  irregularity  whatsoever  in 
any  such  sale,  the  same  shall,  as  regards  the  purchaser  or  purchas- 
er, be  deemed  to  be  within  the  aforesaid  pow^er,  and  be  valid  ac- 
cordingly. And  it  is  hereby  declared  that  the  said  part  of 
the  third  part,  executors,  administrators,  or  assigns,  shall,  out 

of  the  moneys  arising  from  any  sale  in  pursuance  of  the  aforesaid 
power,  in  the  first  place,  pay  the  expenses  incurred  in  such  sale,  or 
otherwise  in  relation  to  the  premises ;  And,  in  the  next  place,  ap- 
ply such  moneys  in  or  toward  the  satisfaction  of  the  said  principal 
sum  of  ,  or  so  much  thereof  as  shall  then  remain   undis- 

charged, and  all  interest  then  due  in  respect  thereof,  and  all  other 
moneys  then  owing  upon  the  security  of  these  presents,  and  then 
pay  the  sui^lus  [if  any]  of  the  moneys  to  arise  from  such  sale  unto 
the  said  part        of  the  first  part,  heirs  or  assigns ;  Provided 

ALWAYS  that  the  said  part         of  the  third  part,  executors, 

administrators,  or  assigns,  shall  not  be  answerable  for  any  involuntary 
losses  which  may  happen  in  the  exercise  of  the  aforesaid  power  and 
trusts,  or  any  of  them. 
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And  the  said  part        of  the  first  part,  do        hereby,  for  , 

heirs,  executors,  and  administrators,  covenant  with  the  said  part 
of  the  third  part,  heirs  and  assigns,  that  ,  the  said  part 

of  the  first  part,  now  ha  power  to  grant  all  and  singular  the 
said  premises  unto  and  to  the  use  of  the  said  part  of  the  third 
part,  heirs  and  assigns,  in  manner  aforesaid,  and  free  from  in- 

cumbrances ;  And  that  ,  the  said  part       of  the  first  part, 

and  heirs,  and  every  other  person  lawfully  or  equitably  claim- 

ing any  estate  or  interest  in  the  premises,  will,  at  all  times,  at  the 
request  of  the  said  part       of  the  third  part,  heirs,  executors, 

administrators,  or  assigns,  but  at  the  cost  of  the  said  part  of  the 
first  part,  heirs,  executors,  or  administrators,  execute  and  do 

all  such  assurances  and  acts,  for  further  or  better  assuring  all  or  any 
of  the  said  premises  to  tub  use  of  the  said  part  of  the  third 
part,  heirs  and  assigns,  in  manner  aforesaid,  as  by  him  or 

them  shall  be  reasonably  required. 

Provided  lastly,  and  it  is  hereby  declared  and  agreed,  that,  un- 
til default  shall  be  made  in  payment  of  the  said  principal  money 
secured  by  these  presents,  or  the  interest  thereof,  or  any  part 
thereof,  respectively,  contrary  to  the  form  and  effect  of  the  proviso 
and  covenant  for  payment  of  the  same  herein  before  contained,  it 
shall  be  lawful  for  the  said  part       of  the  first  part,  heirs  or 

assigns,  to  hold  and  enjoy,  and  to  receive  the  rents  and  profits  of, 
the  said  hereditaments  and  premises,  without  any  eviction,  claim,  or 
demand,  whatsoever,  from  or  by  the  said  part  of  the  third  part, 
heirs  or  assigns,  or  from  or  by  any  person  rightfully  claiming 
under  him  or  them. 

In  witness  whereof,  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first  above 
written. 

Signed,  sealed,  and  delivered,  )  [Seal.] 


\ 


in  presence  of  )  [Seal.] 


543.  Insurance  Clause  Indorsed  on  the  Above. 

Covenant  to  be  taken  aa  part  and  parcel  of  the  within  Indenture  of 
Mort^age^  and  to  he  treated  and  construed  in  all  respects  as  if  in- 
serted therein. 

The  within  named  part  of  the  first  part,  for  htirs,  execu- 
tors, and  administrators,  do  hereby  covenant  to  and  with  the 
within  named  part       of  the  third  part,  executors,  adminis- 

trators, and  assigns,  in  manner  following,  thsit  is  to  say :  that  , 

the  said  part       of  the  first  part,  executors,  administrators,  and 

assigns,  will,  so  long  as  any  money  sliall  remain  on  this  present  sc- 
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curity,  keep  all  the  messuages  and  buildings  upon  the  hereditaments 
and  premises  hereby  granted  insured  against  loss  or  damage  by  fire, 
in  some  reputable  British  or  Canadian  insurance  oflSce,  to  be  ap- 
proved of  by  the  said  part  of  the  third  part,  executors,  ad- 
ministrators, or  assigns  in  the  sum  of  dollars  at  least,  and 
will  duly  and  punctually  pay  all  premiums  and  sums  of  money 
necessary  for  such  purpose,  and  will  forthwith  asxsign  and  deliver  to 
the  said  part  of  the  third  part,  executors,  administrators, 
and  assigns,  the  policy  or  policies  of  such  insurance,  and  the  receipt 
for  every  such  payment.  And  also  that,  if  default  shall  be  made 
in  keeping  the  said  premises  so  insured,  it  shall  be  lawful  for,  but 
not  incumbent  on,  the  said  part  of  the  third  part,  execu- 
toi-s,  administrators,  or  assigns,  out  of  or  their  own  moneys,  to 
insure  and  keep  insured  the  said  premises  in  any  sum  not  exceed- 
ing dollars ;  And  that  the  said  part  of  the  first  part, 
executors,  administrators,  or  assigns,  will  repay  to  the  said  part 
of  the  third  part,  executors,  administrators,  or  assigns,  all 
moneys  expended  for  that  purpose  by  or  them,  with  interest 
thereon  at  the  rate  aforesaid  from  the  time  of  the  same  respect- 
ively having  been  advanced  or  paid,  and  that,  until  such  repayment, 
the  same  shall  be  a  further  charge  upon  the  said  premises  herein 
before  expressed  to  be  hereby  granted.  And  it  is  hereby  declared 
that  all  sums  of  money  to  be  received  in  respect  of  such  policy  or 
policies  of  insurance  shall  be  received  by  the  said  part  of  the 
third  part,  executors,  administrators,  or  assigns,  and  be  held 
by  him  or  them  in  trust,  for  better  securing  the  repayment  of  the 
said  principal  money  secured  by  these  presents,  and  the  interest 
thereof,  and  any  moneys  which  shall  have  been  paid  or  expended 
by  him  or  them  in  and  about  such  insurance  and  insurances,  and 
interest  thereon  as  aforesaid ;  and  subject  thereto,  in  trust  for  the 
said  part  of  the  first  part,  executors,  administrators,  and 
assigns. 

In  witness  whereof,  (as  in  n,  542.)  A.  B.     [Seal.] 


544.  Memorial  for  the  above  Mortgage. 

A  Memorial  [to  be  registered  pursuant  to  the  acts  of  Parliament 
in  that  behalf]  ot  an  indenture  of  mortgage,  bearing  date  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ,  and  made  between  ,  of  the  first  part ;  , 

the  wife  of  the  said  party  of  the  first  part,  of  the  second  part ;  and 
,  of  the  third  part: — 
^Whereby   the   said   party  of  the   first  part,   in  consideration 
of  ,  of  lawful  money  of  Canada,  [the  receipt  whereof  is  there- 
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by  acknowledged,]  did  grant,  and  the  said  party  of  the  second  part, 
for  the  purpose  of  releasing  her  right  of  dower,  did  release,  unto 
the  said  paity  of  the  third  part,  heirs  and  assigns,  all  and 

SINGULAR  th  certain  parcel  or  tract  of  land  and  premises 
situate  in  the  ;  To  hold  the  same,  with  all  the  privileges  and 

appurtenances  thereof,  to  the  said  party  of  the  third  part,  heirs 
and  assigns,  to  and  their  own  use  forever.  Subject,  neverthe- 
less, to  a  proviso,  therein  contained,  that  the  said  indenture,  and 
every  thing  therein,  should  be  absolutely  void  on  payment  by  the 
said  party  of  the  first  part,  his  heirs,  executors,  administrators,  or 
assigns,  to  the  said  party  of  the  third  part,  executors,  adminis- 

trators, or  assigns,  of  the  sum  of  ,  of  lawful  money  of  the  Prov- 

ince of  Canada,  with  interest  thereon,  on  the  day  and  time  and 
in  manner  following,  that  is  to  say : 

Which  indenture  contains  a  power  to  the  said  party  of  the  third 
part  to  sell  and  dbpose  of  the  said  lands  and  premises  in  case  of 
default  made  in  the  payment  of  the  said  sum  of  money  and  interest, 
or  any  part  thereof,  contrary  to  the  above  proviso;  And  is  wit- 
nessed by  ,  of  ;  And  this  memorial  thereof  is  hereby 
required  to  be  registered  by  me,  the  said  party  of  the  part  there- 
in mentioned. 

As  WITNESS  my  hand  and  seal,  this  day  of  18      . 

Signed  and   sealed,   )  f^       1 

in  the  presence  of       )  L        -J 

This  memorial  must  be  attested  by  two  witnesses^  one  of  whom 
must  be  the  witness  to  the  mortgage  ;  and  he  must  afterward  make  the 
foUofcing 

545.  Affidavit. 

County  or  to  wit:  of  ,  in  the  said  county 

,  in  the  within  memorial  named,  maketh  oath  and  saith  that 
he  was  present  and  did  see  the  indenture  to  which  the  said  memorial 
relates  duly  executed,  signed,  sealed,  and  delivered  by  the  therein 
named  ;  And  that  he  is  a  subscribing  witness  to  the  execu- 

tion of  the  said  indenture ;  That  he,  this  deponent,  also  saw  the  said 
memorial  duly  signed  and  sealed  by  the  therein  named  ,  for 

registry  thereof,  which  said  memorial  was  attested  by  him,  this 
deponent,  and  another  subscribing  witness,  and  that  both  said  instru- 
ments were  executed  at 

Sworn  before  me,  at  ,  in  the  county  of  ,  this 

day  of  ,  18       . 

A  Commissioner  in  B.  B.y  dc. 
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546.  Mortgage  of  Leaseholds  hy  Demise. — Power  of 
Sale. — Insurance. — Life    Policy. 

This  indenture,  <fec.,  between  M.  N.,  of  ,  {mortgagor^)  of 

the  one  part,  and  W.  T.,  of  the  other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  $  ,  paid  to  the  said  M.  N.  by  the 

said  W.  T.,  the  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  W.  T.,  his  executors  and  admin- 
istrators, that  the  said  M.  N.,  his  heirs,  executors,  administrators, 
or  assigns,  will  pay  to  the  said  W.  T.,  his  executors,  administrators, 
or  assigns,  $  ,  with  interest  after  the  rate  of  per  cent, 

per  annum,  on  the  day  of  ,  one  thousand  eight 

hundred  and 

(2.)  For  the  consideration  aforesaid,  the  said  M.  N.  demises 
unto  the  said  W.  T.,  his  executors  and  administrators,  the  premises 
[described  in  the  schedule  hereto,  or]  known  as  all  and  singular, 
icc.y  with  their  legal  or  usual  appurtenances,  during  the  subsisting 
residue  of  the  term  of  years,  created  by  a  lease  [dated,  &c.,] 

from  A.  B.  to  the  said  M.  N.,  wanting  the  last  day  of  such  term. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  M.  N.,  his  executors, 

administrators,  and  assigns,  shall  be  entitled  to  a  surrender  of  the 
premises,  at  his  or  their  cost. 

(4.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  W.  T.,  his  executors,  administra- 
tors, and  assigns,  that  the  said  lease  is  subsisting  unprejudiced,  and 
that  the  said  M.  N.  is  entitled  to  execute  this  demise  of  the  premises, 
free  from  incumbrances:  that  he,  and  those  claiming  under  him,  shall 
do  and  suffer  nothing  whereby  the  said  lease  may  be  prejudicially 
affected,  and  that  this  demise  shall,  if  required,  be  perfected  at  the 
cost  [excepting  as  regards  foreclosed  or  sold  premises]  of  the  said 
M.  N.,  and  his  estate,  the  last  day  of  the  said  years'  term  in 

foreclosed  or  sold  premises  being  held  in  trust  for  the  person  or  per- 
sons entitled  to  the  subsisting  residue  of  the  term  hereby  created. 

(5.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenants  with  the  said  W.  T.,  his  executors  and  administra- 
tors, that  the  said  M.  N.,  his  heirs,  executors,  or  administrators,  will, 
on  demand,  reimburse  the  said  W.  T.,  his  executors,  administrators, 
or  assigns,  all  expenses  under  the  subsequent  powers,  with  interest 
after  the  rate  aforesaid,  and  will  pay  to  him  or  them  interest  after  the 
rate  aforesaid,  on  all  principal  moneys  continuing  secured  hereon,  by 
equal  half-yearly  payments,  on  the  day  of  ,  and  the 

day  of  ;  So  that  payment  of  interest  on  sucli  last 

mentioned  moneys,  after  the  rate  of  per  cent,  per  annum, 

within  seven  days,  next  after  each  of  the  said  half-yearly  days,  shall 
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Batisfy  this  covenant  as  regards  the  interest  payable  on  such  half- 
yearly  day. 

(6.)  Tub  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  dischai^ng  all  expenses  and  all  moneys  continuing 
hereby  secured]  to  the  said  M.  K,  his  executors,  administrators,  or 
assigns,  and  that  [unless  some  interest  shall  he  forty  days  in  arrearj  no 
sale  shall  be  made  without  calendar  months*  written  notice  to 

the  said  M.  N.,  his  executors,  administrators,  or  assigns,  such  pay- 
ment and  notice  as  aforesaid,  to  the  executors  or  administrators  of 
the  said  M.  N.,  being  sufficient  as  against  all  persons  interested  in 
the  equity  of  redemption,  [without  reference  to  the  nature  of  the 
premises.] 

(*I.)  Thbt  or  be  may  also,  unless  the  current  year's  receipt  for  a 
fire  insurance  of  dollars  on  the  premises  shall  be  produced  to 

them,  or  him,  on  demand,  effect  such  insurance  in  any  office,  and 
may  also,  in  substitution  for  every  policy  comprised  in  this  security 
which  shall  lapse  or  become  void  or  voidable,  eflect  in  any  office  an 
insurance  on  the  life  of  the  said  M.  N.,  for  an  amount  equal  to  the 
aggregate  moneys  then  hereby  secured,  and  the  clauses  and  powers 
herein  contained  [in  reference  to  the  said  policy  for  dollars] 

shall  apply  to  every  such  constituted  policy. 

(8.)  All  expenses  under  the  preceding  powers,  [other  than  the 
power  of  sale,]  with  interest  after  the  rate  aforesaid,  shall  constitute 
a  charge  on  the  premises ;  the  moneys  arising  therefrom  being  ap- 
plicable, as  the  purchase  moneys  aforesaid,  or,  [as  to  fire  insurance 
moneys,  and  if  the  holders  or  holder  of  the  security  shall  so  elect,]  in 
rebuilding  the  premises  insured.  Provided  that  the  aggregate  of 
such  expenses  as  aforesaid,  exclusive  of  fire  insurance,  and  of  the 
said  sum  of  dollars,  [and  such  further  advances  as  aforesaid,] 

shall  not  exceed  dollars. 

In  witness,  d^c,  {cu  in  n.  542.) 


547.  Mortgage  of  Leaseholds  by  Assignment. 

Power  of  Sale. — Insurance, — Power  to  Insure  Mortgagee's  Life, 

This  indenture,  Ac,  between  M.  N.,  of  ,  (mortyagor,) 

of  the  one  part,  and  R.  M.,  of  ,  (mortgagee,)  of  the  other 

part,  witnesseth  as  follows : — 
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(I.)  In  consideration  of  dollars,  paid  to  the  said  M.  N. 

by  the  said  R.  M.,  the  said  M.  N.,  for  himself,  his  heirs,  executors, 
and  administrators,  covenants  with  the  said  R.  M.,  his  executors  and 
administrators,  that  the  said  M.  X.,  his  heirs,  executors,  adrainistra- 
tore,  or  assigns,  will  pay  to  the  said  R.  M.,  his  executors,  adminis* 
trators,  or  assigns,  dollars,  with  interest  after  the  rate  of 

per  cent,  per  annum,  on  the  day  of 

(2.)  For  the  consideration  aforesaid,  the  said  M.  N.  assigns 
unto  the  said  R.  M.,  his  executors  and  administrators,  the  premises 
known  and  described  as  all  and  singular,  drc,  with  their  legal  or 
usual  appurtenances,  during  the  subsisting  residue  of  the  term  of 

years,  created  by  a  lease  [dated,  <kc.,]  from  A.  B.  to  the  said 
M.  N. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  M.  N.,  his  executors,  ad- 

niinistrators,  and  assigns,  shall  be  entitled  to  a  reassignment  of  the 
premises,  during  the  subsisting  term  therein,  at  his  and  their  cost. 

(4.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  R.  M.,  his  executors,  administra- 
tors, and  assigns : — 1.  That  the  said  lease  is  subsisting  unprejudiced, 
and  the  said  M.  N.  is  entitled  to  execute  this  assignment  of  the 
premises,  free  from  incumbrances  and  liability,  under  the  said  lease, 
up  to  the  present  date,  and  that  such  assignment  shall,  if  required, 
be  perfected  at  the  cost  [excepting  as  regards  foreclosed  or  sold 
premises]  of  the  said  M.  N.,  and  his  estate ;  2.  That,  during  the 
continuance  of  this  security,  the  said  M.  N.,  his  heirs,  executors, 
and  administrators,  will  discharge  and  keep  the  said  R.  M.,  his  heirs, 
executors,,  administrators,  and  assigns,  indemnified  against  all  lia- 
bilities under  the  said  lease,  subsequently  to  the  present  date. 

(6.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  R.  M.,  his  executors  and  adminis- 
trators, that  the  said  M.  N.,  his  heirs,  executors,  or  administrators, 
will,  on  demand,  reimburse  the  said  R.  M.,  his  executors,  adminis- 
trators, or  assigns,  all  expenses  under  the  subsequent  powers,  with 
interest  after  the  rate  aforesaid,  and  will  pay  to  him  or  them  inter- 
est after  the  rate  aforesaid,  on  all  principal  moneys  continuing 
secured  hereon,  by  equal  half-yearly  payments,  on  the  day 

of  ,  and  the  day  of  ;  But  so  that 

payment  of  interest  on  such  last  mentioned  moneys,  after  the  rate 
of  per  cent,  per  annum,  within  seven  days  next  after  each  of 

the  said  half-yearly  days,  shall  satisfy  this  covenant  as  regards  the 
interest  payable  on  such  half-yearly  day. 

(5.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
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cepting  as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  abso- 
lute without  exception  :J  Provided  that  the  purchase  money  shall 
be  paid  [after  discharging  all  expenses  and  all  moneys  continuing 
hereby  secured]  to  the  said  M.  N.,  his  executors,  administrators,  or 
assigns,  and  that  [unless  some  interest  shall  \>q  forty  days  in  arrear] 
no  sale  shall  be  made  without  calendar  months'  written  notice 

to  the  said  M.  N.,  his  executors,  administrators,  or  assigns,  such 
payment  and  notice  as  aforesaid,  to  the  executors  or  administrators 
of  the  said  M.  N.,  being  sufficient  as  against  all  persons  interested 
in  the  equity  of  redemption,  [without  reference  to  the  nature  of  the 
premises.] 

(6.)  Thkt  or  hk  may  also,  unless  the  current  receipt  for  a  fire 
insurance  of  dollars  on  the  premises  shall  be  produced  to 

them  or  him  on  demand,  effect  sucli  insurance  in  any  office,  and 
may  also,  in  substitution  for  every  policy  comprised  in  this  security 
which  shall  lapse  or  become  void  or  voidable,  effect  in  any  office  an 
insurance  on  the  life  of  the  said  M.  N.  for  an  amount  equal  to  the 
aggregate  moneys  then  hereby  secured,  and  the  clauses  and  powers 
herein  contained,  in  reference  to  the  said  policy  for  dollars, 

shall  apply  to  every  such  substituted  policy. 

(7.)  All  kxpbnses  under  the  preceding  powers,  [other  than  the 
power  of  sale,]  with  interest  after  the  rate  aforesaid,  shall  constitute 
a  charge  on  the  premises,  the  moneys  arising  therefrom  being  ap- 
plicable as  the  purchase  moneys  aforesaid,  or  [as  to  fire  insurance 
moneys,  and  if  the  holders  or  holder  of  the  security  shall  so  elect] 
in  rebuilding  the  premises  insured.  Provided  that  the  aggregate 
of  such  expenses  as  aforesaid,  exclusive  of  fire  insurance,  and  of  the 
said  sum  of  dollars,  [and  such  further  advances  as  aforesaid] 

shall  not  exceed  dollars. 

In  wrrNESs,  &c.,  {as  in  n,  542.) 


648.  Mortgage  of  a  Reversion  in  Freeholds. 

Mortgagor  not  to  have  option  to  pay  off* 

This  indenture,  &c.,  between  M.  N.,  of  ,  of  the  one  part, 

and  C.  D.,  of  ,  of  the  other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  M.  N. 

by.  the  said  C.  D.,  the  said  M.  N.,  for  himself,  his  heirs,  executors, 
and  administrators,  covenants  with  the  said  C.  D.,  his  executors  and 
administrators,  that  the  said  M.  N.,  his  heirs,  executors,  administra- 
tors, or  assigns,  w^ill  pay  to  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  dollars,  with  interest  after  the  rate  of 
per  cent,  per  annum,  on  the  day  of 
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(2.)  For  the  consideration  aforesaid,  the  said  M.  N.  grants 
UNTO  the  said  C.  D.,  and  his  heirs,  [subject  to  the  interests  subsist- 
ing under  the  will,  dated,  &c.,  of  A.  Y.,  in  privity  to  the  estate 
thereby  limited  to  the  use  of  the  said  M.  N.,  and  his  heirs]  the 
hereditaments  described  in  the  schedule  hereto  [or,  all  and  singu- 
lar, (S:c.,]  with  their  legal  or  usual  appurtenances. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  M.  N.,  his  heirs  and  as- 

signs, shall  be  entitled  to  a  reconveyance  of  the  premises,  subject 
as  aforesaid,  at  his  and  their  cost. 

(4.)  Provided  that  the  said  M.  N.,  his  heirs,  executors,  admin- 
istrators, or  assigns,  shall  not  pay  off  nor  [excepting  in  the  event 
of  some  interest  being  thirty  days  in  arrear,  or  of  the  breach  of 
some  other  covenant  of  the  said  M.  N.]  be  required  to  pay  the  said 
principal  before  the  day  of 

(5.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors  and  adminis- 
trators, that  the  said  M.  N.,  his  heirs,  executors,  or  administrators, 
will,  on  demand,  reimburse  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  all  expenses  under  the  subsequent  powers,  with 
interest  after  the  rate  aforesaid,  and  will  pay  to  him  or  them  inter- 
est after  the  rate  aforesaid,  on  all  principal  moneys  continuing 
secured  hereon,  by  equal  half-yearly  payments,  on  the  day  of 

,  and  the  day  of  ;  But  so  that  payment  of 

interest  on  such  last  mentioned  moneys,  after  the  rate  of  per 

cent,  per  annum,  within  seven  days  next  after  each  of  the  said  half- 
yearly  days,  shall  satisfy  this  covenant  as  regards  the  interest  pay- 
able on  such  half-yearly  day. 

(6.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises  as  well  beiore  as  after  deter- 
mination of  the  interests  subject  to  which  the  same  are  hereby 
granted,  and,  upon  every  sale  [or  attempted  sale]  and  assurance 
thereof,  may  deal  with  the  premises,  and  the  purchase  moneys 
thereof,  as  absolute  owners  or  owner,  excepting  as  mentioned  in  the 
next  proviso,  [but  so  that,  as  regards  the  purchaser's  protection, 
such  ownership  shall  be  deemed  absolute  without  exception :]  Pro- 
vided that  the  purchase  money  shall  be  paid  [after  discharging  all 
expenses  and  all  moneys  continuing  hereby  secured]  to  the  said 
M.  N.,  his  executors,  administrators,  or  assigns,  and  that  [unless 
some  interest  shall  be  forty  days  in  arrear]  no  sale  shall  be  made 
without  six  calendar  months^  written  notice  to  the  said  M.  N.,  his 
Executors,  administrators,  or  assigns,  such  payment  and  notice  as 
aforesaid,  to  the  executors  or  administrators  of  the  said  M.  N.,  being 
sufficient  as  against  all  persons  interested  in  the  equity  of  redemp- 
tion, [without  reference  to  the  nature  of  the  premises.] 

In  witness,  <fec.,  {as  in  n,  642.) 
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549.  Second  Mortgage  [or  Mortgage  of  an  Equity  of 

Redemption]  q/"  Freeholds. 

This  indenture,  made  the  day  of  ,  between  M. 

N.,  of  ,  {mortgagor,)  of  the  one  part,  and  0.  D.,  of  the  other 

I>art,  witnesseth  as  follows : — 

(1.)  In  consideration  of  $  ,  paid  to  the  toid  M.  N.  by 

the  said  C.  D.,  the  said  M.  N.,  for  himself,  his  heirs,  executors, 
and  administrators,  covenants  with  the  said  C.  D.,  his  executors  and 
administrators,  that  the  said  M.  N.,  his  heirs,  executors,  administra- 
tors, or  assigns,  will  pay  to  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  ^  ,  with  interest  after  the  rate  of  per 
cent,  per  annum,  on  the  day  of 

(2.)  For  the  consideration  aforesaid,  the  said  M.  N.  grants 
unto  the  said  C.  D.,  and  his  heirs,  the  hereditaments  known  and 
described  as  all  and  singular,  <Icc.,  with  their  legal  or  usual  ap- 
purtenances, subject  to  a  mortgjige  security  in  fee  for  t  ,  and 
interest,  effected  by  indenture  dated,  d^c,  d^c,  and  expressed  to  be 
made  between,  &c.,  &c. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  M.  N.,  his  heirs  and  as- 

signs, shall  be  entitled  to  a  reconveyance,  subject  as  aforesaid,  of 
the  premises,  at  his  and  their  cost. 

(4.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  and  assigns, 
that  the  said  M.  N.  is  entitled  to  execute  this  grant  of  the  premises, 
free  from  incumbrances,  except  as  aforesaid,  and  that  such  grant 
shall,  if  required,  be  perfected  at  the  cost  [excepting  as  regards 
foreclosed  or  sold  premises]  of  the  said  M.  N.,  or  his  estate. 

(5.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors  and  adminis- 
trators, that  the  said  M.  N.,  his  heirs,  executors,  or  administrators, 
will,  on  demand,  reimburse  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  all  expenses  under  the  subsequent  powci-s,  with 
interest  after  the  rate  aforesaid,  and  will  pay  to  him  or  them  inter- 
est after  the  rate  aforesiiid,  on  all  principal  moneys  continuing  se- 
cured hereon,  by  equal  half-yearly  payments,  on  the  day  of 
,  and  the  day  of  ;  But  so  that  payment 
of  interest  on  such  last  mentioned  moneys,  after  the  rate  of  per 
cent  per  annum,  within  seven  dat/s  next  after  each  of  the  said  lialf- 
yearly  days,  shall  satisfy  this  covenant  as  regards  the  interest  pay- 
able on  such  half-yearly  day. 

(6.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not. on  transfer]  may  sell  the  premises,  either  subject  to  the  said 
mortgage  of  the  day  of  or  otherwise,  and,  upon  every 

sale  [or  attempted  sale]  and  assurance  thereof,  may  deal  with  the 
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premises,  and  the  purchase  moneys  thereof,  as  absolute  owners  or 
owner,  excepting  as  mentioned  in  the  iMjxt  proviso,  [but  so  that,  as 
regards  the  purchaser's  protection,  such  ownership  shall  be  deemed 
absolute  without  exception :]  Provided  that  the  purchase  moneys 
shall,  after  discharging  expenses,  be  appHcd  [subject,  in  the  event  of 
a  sale  not  subject  to  the  last  mentioned  security,  to  the  discharge 
of  all  moneys  due  thereon]  in  discharging  all  moneys  hereby  secured, 
or  made  chargeable  on  the  premises,  and  the  residue  paid  to  the 
said  M.  N.,  his  executors,  administrators,  or  assigns,  and  that  [unless 
some  interest  shall  be  forty  days  in  arrear]  no  sale  shall  be  made 
without  six  calendar  months*  written  notice  to  the  said  M.  N.,  his 
executors,  administrators,  or  assigns,  such  payment  and  notice  as 
aforesaid,  to  the  executors  or  administrators  of  the  said  M.  N.,  being 
sufficient  as  against  all  persons  interested  in  the  equity  of  redemp- 
tion, [without  reference  to  the  nature  of  the  premises.] 
In  witness,  ^c,  (cm  in  n.  542.) 


550.  Equitable  Mortgage. 

Memorandum  that  the  muniments  of  title  specified  in  the  schedule 
hereto  have  this  day  of  been  deposited,  by  A.  B., 

of  of  ,  in  the  county  of  ,  and  IVovince  of 

Canada,  (mortgagor,)  with  C.  D.,  of  ,  (piortgagee^)  as 

security  for  %  ,  advanced  to  the  said  A.  B.  by  the  said  C.  D., 

with  interest  at        per  cent. 

N.  B. — This  short  memorandum  is  a  perfect  equitable  security, 
and  implies  an  agreement  in  equity  for  a  legal  moitgage. 


551.  Mortgage  of  a  Life  Policy  for  Securing  a  Sum 
Already  Due  and  Future  Advances. 

This  indenture,  made,  &c.,  between  A.  B.,  of  ,  {mort- 

gagor,) of  the  one  part,  and  C.  D.,  of,  ,  {mortgagee,)  of  the 

other  part.  Whereas  the  said  A.  B.  is  indebted  to  the  said  C.  D. 
in  the  sum  of  dollars,  and  may  become  further  indebted  to 

the  said  C.  D.: — 

Now  THIS  indenture  WITNESSETH  that,  in  consideration  of  the 
premises,  he,  the  said  A.  B.,  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said  C.  D.,  his 
executors  and  administrators,  that  he,  the  said  A.  B.,  his  lieirs, 
executors,  or  administrators,  will  pay  unto  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  the  sum  of  $  ,  {the  sum 
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already  owing^)  together  with  interest  for  the  same  in  the  meantime, 
at  the  rate  of  per  cent,  per  annum,  on  the  day  of 

next,  without  any  deduction,  and  will  also,  within 
calendar  months  from  the  time  or  times  of  the  same  respectively 
being  advanced  or  becoming  due,  pay  to  him  or  them  such  other 
moneys  [if  any]  as  may  be  advanced  by  him  or  them,  to  or  on 
account  of,  or  may  become  due  to  him  or  them  by  the  said  A.  B., 
his  executors  or  administrators,  with  interest  thereon  at  the  rate 
aforesaid,  from  the  time  or  times  of  the  same  respectively  being 
advanced  or  becoming  due,  without  any  deduction. 

And  this  indenture   also  witnessbth  that,  in  consideration 
of  the  premises,  the  said  A.  B.  doth  hereby  assign  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  all  that  policy  of 
assurance  on  the  life  of  the  said  A.  B.  granted  by  the 
Assurance  Society,  dated  the  day  of  ,  numbered' 

,  for  the  sum  of  %  ,  and  under  the  annual  premium 

of  %  ,  and  all  moneys  assured  or  to  become  payable  by  or  under 

the  said  policy,  and  the  full  benefit  thereof,  and  all  the  estate 
and  interest  of  the  said  A.  B.  in  the  said  premises ;  To  hold  the 
said  premises  unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns. 

Provided  always  that,  if  the  said  A.  B.,  his  executors,  admin- 
istrators, or  assigns,  shall  pay  to  the  said  0.  D.,  his  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  %  ,  {the  sum  already 
offfing,)  vrith  interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per  annum,  on  the  said  day  of 

next,  without  any  deduction,  and  shall  also,  within  calendar 

months  from  the  time  or  times  of  the  same  respectively  being 
advanced  or  becoming  due,  pay  to  him  or  them  such  other  moneys 
as  may  be  advanced  by  him  or  them,  to  or  on  account  of,  or  may  be- 
come due  to  him  or  them  by,  the  said  A.  B.,  his  executors  or  admin- 
istrators, with  the  interest  thereon,  at  the  rate  aforesaid,  from  the 
time  or  times  of  the  same  respectively  being  advanced  or  becoming 
due,  without  any  deduction,  then  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  will,  at  any  time  thereafter,  upon  the  re- 
quest and  <it  the  cost  of  the  said  A.  B.,  his  executors,  administra- 
tors, or  assigns,  assign  the  said  policy  and  premises  to  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  as  he  or  they  shall 
direct,  free  from  incumbrances  by  the  said  C.  D.,  his  executors, 
administrators,  or  assigns. 

And  it  is  hereby  declared  that,  if  before  the  said  policy  shall 
have  been  assigned  as  last  aforesaid  any  moneys  shall  become  pay- 
able under  the  same,  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  may  receive  the  same,  and  shall  thereout,  in  the  first 
place,  pay  the  expenses  incurred  in  recovering  the  same,  or  other- 
wise in  relation  to  the  premises ;  And,  in  the  next  place,  shall  apply 
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such  moneys  in  or  toward  satisfaction  of  the  moneys  for  the  time 
being  owing  on  the  security  of  these  presents ;  And  then  shall  pay 
the  surplus  [if  any]  of  the  said  moneys  to  become  payable  under 
the  said  policy  to  the  said  A.  B.,  his  executors,  administrators,  or 
assigns. 

And  it  is  hereby  declared  that  the  receipt  of  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  for  any  moneys  payable 
under  the  said  policy,  shall  effectually  discharge  the  assurance  soci- 
ety, and  all  other  persons,  from  being  concerned  to  see  to  the  appli- 
cation thereof,  or  being  accountable  for  the  non-application  or  mis- 
application thereof. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  that  the  aforesaid  policy  is  now  valid 
and  in  full  force  for  the  said  sum  of  t  ,  and  that  he,  the  said 

A.  B.,  will  not  do  or  suffer  any  thinor  whereby  the  said  policy  may 
become  void  or  voidable,  or  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  be  hindered  from  receiving  all  or  any  of  the 
moneys  assured  or  to  become  payable  under  the  same ;  And  that, 
if  the  said  policy  shall  become  void,  the  said  A-  B.  will  immediately 
effect  a  new  policy  or  policies  on  his  life,  in  the  name  or  names  of 
the  said  C.  I).,  his  executors,  administrators,  or  assigns,  for  a  sum 
or  sums  not  less  in  the  whole  than  the  sum  of  $  ;  And  that 

every  such  new  policy,  and  the  moneys  to  become  payable  under 
the  same,  shall  be  subject  to  the  proviso  for  redemption  herein  be- 
fore contained,  and  the  trusts  hereby  declared  concerning  the  said 
existing  policy  of  assurance,  and  the  moneys  to  become  payable 
under  the  same;  And  that  he,  the  said  A.  B.,  will,  from  time  to 
time,  pay  the  said  premium  of  $  ,  and  any  other  premiums 

or  sums  for  the  time  being  necessary  for  keeping  on  foot  the  said 
existing  policy,  or  any  policy  to  be  effected  as  aforestiid,  on  the 
first  day  on  which  the  same  respectively  ought  to  be  paid,  and 
forthwith  deliver  the  receipt  for  the  same  to  the  said  C.  D.,  his 
executors,  administrators,  or  assigns;  And  that  the  said  A.  B.,  his 
executors  or  administrators,  will,  on  demand,  pay  to  the  said  C.  1)., 
his  executors,  administrators,  or  assigns,  all  moneys  [if  any]  which 
shall  be  expended  by  him  or  them  in  keeping  on  foot  the  said  ex- 
isting policy,  or  effecting  or  keeping  on  foot  any  new  policy  in  lieu 
thereof,  with  interest  thereon  at  the  rate  aforesaid,  from  the  time  or 
respective  times  of  the  same  having  been  expended ;  And  that,  until 
such  moneys  shall  be  repaid,  with  interest,  the  said  existing  policy, 
and  any  new  policy  to  be  effected  as  aforesaid,  and  the  moneys  to 
become  payable  under  the  same  respectively,  shall  be  charged  with 
the  payment  thereof. 

And  that  he,  the  said  A.  B.,  now  hath  power  to  assign  the  said 
prenuses  unto  the  said  C.  D.,  his  executors,  administrators,  and 
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assigns,  in  manner  aforesaid,  and  free  from  incumbrances ;  Akd  that 
the  said  A.  B.,  his  executors  and  administrators,  and  every  other 
person  lawfully  or  equitably  claiming  any  estate  or  interest  in  the 
premises,  will,  at  all  times,  at  his  or  their  own  cost,  execute  and  do 
all  such  assurances  and  acts,  for  further  or  better  assuring  the  said 
premises  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  in  manner  aforesaid,  and  for  enabling  him  and  them  to  recover 
and  receive  the  moneys  assured  or  to  become  payable  under  the  said 
policy  or  policies,  as  by  him  or  them  shall  be  reasonably  required. 

And  it  is  hereby  declared  that  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  may,  at  any  time  or  times  after  the  said 
day  of  next,  without  any  further  consent  on  the 

part  of  the  said  A.  B.,  sell  the  said  policy  and  premises  herein 
before  expressed  to  be  hereby  assigned,  or  any  new  policy  to  be 
effected  as  aforesaid,  either  by  way  of  surrendering  the  same  to  the 
office  by  which  the  same  respectively  has  been  or  may  be  granted 
or  otherwise,  and  either  by  public  auction  or  private  contract,  and 
may  buy  in  or  rescind  any  contract  for  sale,  and  resell,  without 
being  responsible  for  loss  occasioned  thereby,  and  may  execute  and 
do  all  such  assurances  and  acts  for  efiectuating  any  such  sale  as  he 
or  they  shall  think  fit ;  Provided  always,  and  it  is  hereby  de- 
clared, that  the  said  C.  I>.,  his  executors,  administrators,  or  assigns, 
shall  not  execute  the  power  of  sale  herein  before  contained  until 
he  or  they  shall  have  given  to  the  said  A.  B.,  or  left  at  his  usual  or 
last  known  place  of  abode,  a  notice  in  writing  to  pay  off  the  mon- 
eys for  the  time  being  owing  on  the  security  of  these  presents,  and 
default  shall  have  been  made  in  such  payment  for  ,  calendar 
months  after  giving  or  leaving  such  notice,  or  until  there  shall  be 
more  than  calendar  months'  interest  due  upon  the  principal 

money  for  the  time  being  owing  on  the  security  of  these  presents. 
[Here  may  be  inserted  clauses  that — Purchasers  shall  not  be  bound  to 
see  that  such  events  have  happened  ;  that  mortgagee's  receipt  shall  be  a 
discharge  to  purchasers;  the  trusts  of  the  purchase  money;  that 
power  mag  be  exercised  by  any  person  entitled  to  give  a  receipt  for  the 
mortgage  money  ;  and  mortgagee's  indemnity  clause  *^  Provided, 
LASTLY,  that  the  total  amount  of  money  hereby  secured,  or  to  be 
ultimately  recoverable  hereupon,  shall  not  exceed  the  sum  of  $ 

In  WITNESS  whereof,  {as  in  n,  542.) 


552.  Proviso  for  Redemption  and  Reconveyance  of 

Mortgaged  Premises. 

Provided  always  that,  if  the  said  A.  B.,  (mortgagor^)  his  heirs, 
executors,  administrators,  or  assigns,  shall  pay  unto  the  said  G.  D., 

*  See  the  clauses  in  mortgages  which  now  follow^. 
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(mortgagee,)  his  executors,  administrators,  or  assigns,  the  said  sum 
of  t  ,  together  with  interest  thereon  in  the  meantime  at  the 

rate  of  per  cent,  per  annum,  on  the  said  day  of 

,  without  any  deduction,  then  the  said  C.  D.,  his  heirs  or 
assigns,  will,  at  any  time  tliereafter,  upon  the  request  and  at  the 
cost  of  the  said  A.  B.,  liis  heirs,  executors,  administrators,  or  assigns, 
reconvey  the  said  premises  unto  the  said  A.  B.,  his  heirs  and  assigns, 
or  as  he  or  they  shall  direct,  free  from  incumbrances  by  the  said  C. 
D.,  his  heirs,  executors,  administrators,  or  assigns. 


553.  Short  Form, 

Provided  that,  if  the  foregoing  covenant  shall  be  satisfied  on 
the  day  of  ,  the  said  (mortgagor,)  his  heirs  and 

assigns,  shall  be  entitled  to  a  reconveyance  of  the  premises,  at  his  or 
their  cost. 


554.  Another. 

Provided  that,  if  the  foregoing  covenant  shall  be  satisfied  on 
the  day  of  ,  the  said  {mortgagor,)  his  executors, 

administrators,  and  assigns,  shall  be  entitled  to  a  surrender  of  the 
premises,  at  his  and  their  cost. 


555.  Another. 

Provided  that,  if  the  foregoing  covenant  shall  be  satisfied  on 
the  day  of  ,  the  said  {mortgagor,)  his  executors, 

administrators,  and  assigns,  shall  be  entitled  to  a  reassignment  of 
the  premises,  [during  the  subsisting  tenn  therein,]  at  his  and  their 
cost 


556.  Another. 

Provided  that,  if  the  foregoing  covenant  shall  be  satisfied  on 
the  day  of  ,  the  said  (mortgagor,)  his  heirs,  execu- 

tors, administrators,  and  assigns,  shall  be  entitled,  at  his  and  their 
respective  cost,  to  a  reconveyance  of  the  premises  hereby  granted, 
and  a  surrender  of  the  premises  hereby  demised. 
222 


CLAUSES  IN  HOBTGAGES. 


557.  Another. 


Provided  that,  if  the  foregoing  covenant  shall  be  satisfied  on 
the  day  of  ,  the  said  (mortgagor,)  his  heirs,  execu- 

tors, administrators,  and  assigns,  shall  be  entitled,  at  his  and  their 
respective  cost,  to  a  reconveyance  of  the  premises  hereby  granted, 
and  a  reassignment  [during  the  subsisting  term  therein]  of  the 
premises  hereby  assigned. 


558.  Proviso;  Several  Mortgagees. 

Provided  always  that,  if  the  said  party  of  the  first  part,  his  heirs, 
executors,  administrators,  or  assigns,  shall  pay  unto  the  said  parties  of 
the  third  part,  or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns,  the  sum  of 
dollars,  together  with  interest  for  the  same  at  the  rate  of 
per  cent,  per  annum,  in  manner  and  at  the  times  following, 
that  is  to  say :  the  said  principal  sum  of  dollars  on  the 

day  of  ,  which  will  be  in  the  year  of  our  Lord  one  thou- 

sand eight  hundred  and  ,  and  the  interest  thereon  after 

the  rate  aforesaid,  on  the  first  day  of  the  months  of  January  and 
July  in  each  year,  until  the  whole  of  the  said  principal  sum  be  fully 
paid  and  satisfied,  such  interest  to  commence  and  be  computed  from 
the  day  of  ,  and  the  first  payment  thereof  to 

be  made  on  the  first  day  of  now  next  ensuing,  with- 

out any  deduction ;  Then  these  presents  shall  cease  and  be  void,  to 
all  intents  and  purposes  whatsoever. 


559.  Covenant  by  Mortgagor  for  Repayment  of  Mort- 
gage Money,  ivith  Ini^erest. 

And  he,  the  said  A.  B.,  (mortgagor,)  doth  hereby,  fbr  himself, 
his  heirs,  executors,  and  administrators,  covenant  with  the  said  C. 
D.,  (mortgagee,)  his  executors  and  administrators,  that  he,  the  said 
A.  B.,  his  heirs,  executors,  or  administrators,  will  pay  to  the  said  C. 
D.,  his  executors,  administrators,  or  assigns,  the  sum  of  $  , 

with  interest  for  the  same  in  the  meantime  at  the  rate  of         per 
cent,  per  annum,  on  the  day  of  ,  one  thou- 

sand eight  hundred  and  ,  without  any  deduction. 
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560.  Another  Form. 


The  said  (mortf/agoTj)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  ,  his  executors  and  ad- 
ministrators, that  the  said  M.,  his  heirs,  executors,  administrators,  or 
assigns,  will  pay  to  the  said  ,  his  executors,  administrators, 
or  assigns,  $  ,  with  interest  after  the  rate  of  per  cent,  per 
annum,  on  the              day  of 


561.  Another  Form. — To  Several  Mortgagees. 

The  said  {mortgagor,)  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  ,  their  executors  and  admin- 
istrators, that  the  said  M.,  his  heirs,  executors,  or  administrators, 
will  pay  to  the  said  ,  or  the  [survivors]  or  survivor  of  them, 
liis  executors  or  administratoiTt,  or  their  or  his  assigns,  %  , 
with  interest  after  the  rate  of  per  cent,  per  annum,  on  the 
day  of                  next. 


562.  Covenant  to  Insure  Against  Fire. 

And  the  said  A.  B.  {mortgagor,)  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  that  lie,  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  will,  so  long  as  any  money 
shall  remain  on  this  present  security,  keep  all  said  messuages  and 
buildings  insured  against  loss  or  damage  by  fire,  in  some  reputable 
British  or  Canadian  fire  insurance  office,  to  be  approved  by  the 
said  C.  D.,  {mortgagee^)  in  the  sum  of  %  at  the  least,  and 

will  pay  all  premiums  and  sums  of  money  necessary  for  such  pur- 
pose on  the  first  day  on  which  the  same  respectively  ought  to  be 
paid,  and  will,  on  demand,  produce  to  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  the  policy  or  policies  of  such  insur- 
ance, and  the  receipt  for  every  such  payment. 


563.  Covenant  tJiat  Mortgagee  may  Insure  if  die 

Mortgagor  does  not 

And  also  that,  if  default    shall  be  made  in  keeping  the  said 
premises  so  insured,  it  shall  be  lawful  for,  but  not  incumbent  on,  the 
said  C.  D.,  {mortgagee,)  his  executors,  administrators,  and  assigns, 
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out  of  Iiis  or  their  own  moneys,  to  insure  and  keep  insured  the 
Kiid  premises,  in  any  sum  not  exccedino;  ^  ,  and  that  the  said 

A.  B.,  (piort(jagoi\)  his  executors,  administrators,  or  assifjns,  will 
repay  to  the  said  C.  D.,  his  executors,  administrators,  or  assinrns,  all 
moneys  expen<led  for  that  purpose  by  him  or  them,  with  interest 
thereon,  at  the  rate  aforesaid,  from  the  time  of  the  same  having 
been  advanced  or  paid,  and  that,  until  such  repayment,  the  same 
shall  be  a  charge  upon  the  said  premises  herein  before  expressed  to 
be  hereby  demised. 


564.  Covenant  hy  Lessee  Oj  do  no  Act  Affecting 

Insukance. 

And  also  that  he,  the  said  {lessee,)  his  executors,  administrators, 
or  assigns,  will  not,  at  any  time  or  times  during  tliis  demise,  do  or 
suffer  to  be  done  any  act,  matter,  or  thing,  wliereby  the  insurance 
of  the  said  premises  against  damage  by  fire  may  be  made  void  or 
voidable ;  And  will  not  do  or  suffer  herein  any  act,  matter,  or  thing, 
whereby  the  rate  of  premium  on  such  insurance  would  be  increased, 
without  giving  to  the  said  (lessor,)  his  heirs  [or  executors,  adminis- 
trators] or  assigns,  written  notice  thereof,  with  sufficient  time  for 
him  or  them  to  have  the  insurance  altere<l  accordingly ;  And  that 
he,  the  said  (lessee,)  his  executors,  administrators,  and  assigns,  will 
from  time  to  time  repay  to  the  said  (lessor,)  his  heirs,  executors,  ad- 
ministrators, or  assigns,  on  demand,  all  moneys  which  he  or  they 
shall  pay  for  increased  premium,  or  the  expense  of  etVecting  any  new 
policies,  or  keeping  on  foot  the  same,  by  reason  or  in  consequence 
of  such  acts,  matters,  and  things. 


565.   Covenant  that  Mortgaoke  mat/  Insure  if  Mort- 
gagor doc^s  not. 

They  or  he  may  also,  unless  the  current  year's  receipt  for  a  fire 
insurance  of  $  on  the  premises  shall  be  produced  to  them 

or  him  on  deman<l,  effect  such  insurance  in  any  olfice,  and  may 
also,  in  substitution  for  every  policy  comprised  in  this  security  which 
shall  lapse  or  become  void  or  voidable,  effect  in  any  ofiice  an  insur- 
ance on  the  life  of  the  said  (mor(«/ayor)  for  an  amount  equal  to  the 
aggregate  moneys  then  hereby  secured,  and  the  clauses  and  powers 
herein  contained  [in  reference  to  the  said  policy  for  $  ]  shall 

apply  to  every  such  substituted  policy. 
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566.  Power  to  Lease  for  Building  or  Mines. 

They  or  he  may  also,  whether  in  possession  or  receipt  of  the 
rents  or  not,  and  [as  to  every  lease  under  these  powers,  either  with 
or  without  taking  a  premium  for  the  same]  /cave  the  premises  either 
for  twcnty-onc  years  or  less,  or  else  [if  the  lessee  or  lessees  shall 
improve  tlie  same  by  buildiui;,  or  completiiii;^  or  repairinc;  buildiiiijjs, 
or  anrree  to  do  so  within  two  years  next  after  the  date  of  such  lease] 
for  ninety -nine  years  or  less,  at  £^*ound-rents  [which,  during  the  first 
three  years,  may  be  a  peppercorn]  and  may  also  lease  any  suh- 
siances  in  or  under  the  premises,  either  with  or  without  buildings 
and  surface-lands,  [and  whether  previously  worked  or  not,]  for  sixty 
years  or  less,  with  all  usual  powers  for  working  and  disposing  of  the 
demised  premises,  or  incidental  thereto,  and  either  at  rents  or  roy- 
alties or  both,  and  either  with  or  without-  a  minimum  rent,  and 
either  with  or  without  power  to  the  lessee  or  lessees  to  determine 
any  such  lease. 

They  or  he  may  also  enter  into  such  contracts  and  execute 
8uch  works  as  shall  be  judged  expedient,  with  a  view  to  the  exercise 
of  these  powers,  or  in  lieu  of  an  exercise  thereof,  as  might  be  done 
by  lessees  under  such  powei*s,  [and  may  also  determine  and  accept 
surrenders  of  leases  and  other  tenancies,  and  fell  and  sell  any  wood 
growing  on  the  premises,  including  underwood.] 


567.    Covenant  iltat  Mortgagor  loill  Pay  Premium,  and 

will  not  Avoid  Policy. 

The  said  {inortgaffor,)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  ,  his  executoi-s,  admin- 
istrators, and  assigns,  that  the  said  will  pay  the  premiums 
on  the  said  policy  [and  every  policy  effected  under  the  subse(|uent 
power]  when  due,  and  will  do  nothing  whereby  any  such  policy 
may  become  void  or  voidable,  and,  in  every  event  of  such  policy 
becoming  void  or  voidable,  or  lapsing,  will,  at  his  own  cost,  do  all 
acts  required  for  enabling  a  policy  in  substitution  for  the  same  to 
be  effected  under  the  subsequent  power. 


568.  Power  of  Sale. 

And  it  is  hereby  declared  that  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  may,  at  any  time  or  times  after  the  said 

day  of  ,  without  any  further  consent  of  the  said 

A.  B.,  his  heirs  or  assigns,  lell  the  said  premises,  or  any  part  there- 
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of,  either  toj»;otlier  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  or  partly  by  public  auction  and  partly  by  private 
contract,  and  may  buy  in  or  rescind  any  contract  for  sale,  and  resell, 
without  being  responsible  for  loss  occasioned  thereby ;  And  may  exe- 
cute and  do  all  such  assurances  and  acts,  for  effectuating  any  such 
sale,  as  he,  the  said  C.  D.,  (mortgagee^)  his  executors,  administrators, 
or  assijrns,  shall  think  fit:  Provided,  neveutheless,  that  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  shall  not  execute  the 
power  of  sale  herein  before  contained  until  he  or  they  shall  have  given 
to  the  said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns,  or 
left  on  the  said  premises,  a  notice  in  writing  to  pay  off  the  moneys 
for  the  time  being  owing  on  the  security  of  these  presents,  and  de- 
fault shall  have  been  made  in  such  payment  for  calendar 
months  after  giving  or  leaving  such  notice,  or  until  the  whole  or 
part  of  some  half-yearly  payment  of  interest  shall  have  become  in 
arrear  for  three  calendar  months. 


569.  Power  of  Sale. 

Who  may  exercise. — Trusts  of  purchase  movvey. — Notice  of  sale. — Ee- 

ceipt  clause. 

The  holders  or  holder  of  this  security  [whether  varied  or  not 
on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception;]  Provided  that  the  purchase  money  shall  bo 
paid  [after  discharging  all  expenses  and  all  moneys  continuing 
hereby  secured]  to  the  said  (mortgagor,)  his  executors,  administra- 
tors, or  assigns,  and  that  [unless  some  interest  shall  be  forty  days 
in  arrear]  no  sale  shall  be  made  without  six  calendar  months'  writ- 
ten notice  to  the  said  M.,  his  executors,  administrators,  or  as- 
signs, such  payment  and  notice  as  aforesaid,  to  the  executors  or 
ailministrators  of  the  said  M.,  being  sufficient  as  against  all  per- 
sons interested  in  the  equity  of  redemption,  [without  reference  to 
the  nature  of  the  premises.] 

[N.  B. — The  words  in  brackets  may  be  omitted  when  real  estate 
forms  no  part  of  the  security.] 


570.  ExTENSiox  of  Power  of  Sale  to  Further  Advaxce. 

And  it  shall  and  may  be  lawful  for  the  said  {mortgagee,)  his 
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heirs,  executors,  administrators,  or  assigns,  at  any  time  after  default 
in  payment  of  the  principal  and  interest  moneys  hereby  secured, 
or  any  part  thereof,  respectively,  to  use  and  exercise  all  the  powers 
of  sale,  or  otherwise,  contained  in  the  before  mentioned  surrender, 
as  if  the  same  powers  and  provisions  thereof  had  been  in  this  sur- 
render repeated. 


571.  Power  of  Sale  may  he  Exercised  hy  any  Person" 
Entitled  to  Receive  tlte  Mortgage  Money. 

And  that  the  aforesaid  power  of  sale,  and  other  powers,  may  be 
exercivsed  by  any  person  or  persons  for  the  time  beinpr  entitled  to 
receive  and  give  a  discharge  for  the  moneys  then  owing  upon  the 
security  of  these  presents. 


572.  Clause  in  Power  of  Sale  tliai  on  Sale  Persons 
haviiiff  the  Legal  Estate  shall  Join. 

And  that,  upon  a  sale  by  any  person  or  persons  who  may  not  be 
seized  of  the  legal  estate,  the  person  in  whom  the  legal  estate  shall 
be  vested  shall  execute  and  do  all  such  assurances  and  acts  for  car- 
rying the  sale  into  eti'ect  as  the  person  or  persons  to  whom  the  sale 
shall  be  made  shall  direct. 


573.  Indemnity  to  Purchasers  against  Improper  Exercise 

of  a  Power  of  Sale. 

Provided  also  that,  upon  any  sale  purporting  to  be  made  in 
pursuance  of  the  aforesaid  power,  no  purchaser  shall  be  bound  to 
inquire  whether  the  said  power  is  thereby  lawfully  exercised  in  pur- 
suance of  the  terms  thereof,  nor  whether  any  money  remains  upon 
the  security  of  these  presents;  And,  notwithstanding  any  impropriety 
or  irregularity  whatsoever  in  any  such  sale,  the  same  shall,  as  re- 
gards the  purchaser  or  purchasei*s,  be  deemed  to  be  within  the 
aforesaid  power,  and  be  valid  accordingly. 


574.  Indemnity  to  Mortgagee  exercising  Power  of  Sale. 

Provided  always  that  tlie  said  C.  D.,  {mortgngee^)  his  executors, 
administrators,  or  assigns,  shall  not  be  answerable  for  any  involun- 
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tary  losses  which  may  happen  in  the  exercise  of  tlie  aforesaid  power 
and  trusts,  or  any  of  them. 

[N.  B. — It  is  not  necessary  to  provide  that  the  right  of  foreclos- 
ure shall  not  be  affected  by  the  power  of  sale,  because  that  right 
continues  without  such  express  provision.  Under  a  trust  for  sale, 
there  is  no  right  of  foreclosure,  because,  in  fact,  there  is  no  true 
mortgage ;  but  a  power  of  sale  is  only  an  addition  to  the  ordinary 
remedies  of  a  mortgagee.] 


575.  Clause  of  Indemnity. 

That,  during  the  continuance  of  this  security,  the  said  M.,  his 
heirs,  executors,  and  administrators,  will  discharge  and  keep  the 
said  ,  his  heirs,  executors,  administrators,  and  assigns,  indem- 

nified against  all  liabilities  under  the  said  lease  subsequently  to  the 
present  date. 


576.  Indemnity  to  Several  Mortgagees. 

Where  the  ordinary  form  would  be  "the  said  C.  D.,  <fec.,"  {as  in 
n.  574,)  say :  "  the  said  C.  D.,  E.  F.,  and  G.  11.,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns." 


577.  Trusts,  o/ Purchase  Money  of  Mortgaged  Premises 

Sold  Under  a  Power. 

And  that  the  said  C.  D.,  {mortgagee,)  his  executors,  administra- 
tors, and  assigns,  shall,  out  of  the  moneys  arising  from  any  sale  in 
pursuance  of  the  aforesaid  power,  in  the  frst  place,  pay  the  ex- 
penses incurred  on  such  sale,  or  otherwise  in  relation  to  the  prem- 
ises. And,  in  the  next  place,  apply  such  moneys  in  or  toward  satis- 
faction of  the  moneys  for  the  time  being  owing  on  the  security  of 
tbese  presents,  and  then  pay  the  surplus  [if  any]  of  the  moneys 
arising  from  such  sale  to  the  said  A.  B.,  his  lieirs  or  assigns. 


578.  Mortgagee's  Receipt  io  he  Sufficient  Discuarge  to 
Purchasers  under  a  Power  of  Sale. 

And  it  is  hereby  declared  that  the  receipt  of  the  said  C.  D., 
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his  executors,  administrators,  or  assigns,  for  the  purchase  moneys 
of  the  premises  sold,  or  of  any  part  thereof,  shall  effectually  dis- 
charge the  purchaser  or  purchasers  therefrom,  and  from  being  con- 
cerned to  sec  to  the  appliratifm  thereof]  or  being  accountable  for  the 
non-application  or  misapplication  thereof. 


579.  Receipt  Clause  h?/  Two  or  More. 

Provided  that  tlie  receii)ts  of  the  [survivors  or]  survivor,  and 
the  executors  or  administrators  of  the  survivor,  of  the  said  (jnort- 
ffar/ees,)  shall  be  sufficient  equitable  and  legal  discharge  for  all  nion- 
cvs  hereby  secured. 


580.  Receipt  of  Trustees  a  Sufficient  Discharge  bj 

Statute. 

TiiE  bona  fide  payment  to  or  receipt  of  any  person  to  "  whom 
"any  money  shall  be  payable,  upon  any  express  or  implied  trust,  or 
"  for  any  limited  purpose,  or  of  the  survivors  or  survivor  of  two  or 
"more  mortgagees  or  holders,  or  the  executors  or  administrators  of 
"  such  survivor,  their  or  his  assigns,  shall  effectually  discharge  the 
"person  paying  the  same  from  seeing  to  the  application,  or  being 
"answerable  for  the  misapplication,  thereof,  unless  the  contrary  shall 
^*' be  expressly  declared  by  the  instrument  creating  the  trust  or  se- 
"curity."  12  Vie,  c.  71,  s.  10,  which  extends  to  Upper  Canada 
only. 


581.  Proviso /or  Quiet  Enjoyment  tf?2//Z  Default. 

Provided  always  that,  until  default  shall  be  made  in  the  pay- 
ment, in  manner  aforesaid,  of  the  said  principal  money  and  interest, 
or  of  any  part  of  either,  respectively,  it  shall  be  lawful  for  the  said 
(mortgagor,)  his  heirs  or  assigns,  to  hold  and  enjoy,  and  to  receive 
the  rents  i\m\  profits  of,  the  said  lands  and  premises,  without  any 
eviction,  claim,  or  demand,  whatsoever,  from  or  by  the  said  (mort- 
(/af/eCj)  his  heira  or  assigns,  or  from  any  person  lawfully  claiming 
any  estate  or  interest  through  or  in  trust  for  them  or  any  of  them. 


582.  For  Quiet  Enjoyment. 

Provided  lastly,  and  it  is  hereby  declared  and  agreed,  that, 
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until  default  shall  be  made  in  payment  of  the  said  principal  money 
secured  by  these  presents,  or  tlie  interest  thereof,  or  any  part  there- 
of, respectively,  contrary  to  the  form  and  effect  of  the  proviso  and 
covenant  for  payment  of  the  same  herein  before  contained,  it  shall 
be  lawful  for  the  said  party  of  the  tirst  part,  his  heirs  or  assi^rns,  to 
hold  and  enjoy,  and  to  receive  the  rents  and  profits  of,  the  said  here- 
ditaments and  premises,  without  any  eviction,  claim,  or  demand, 
whatsoever,  from  or  by  the  said  party  of  the  third  part,  his  heirs  or 
assigns,  or  from  or  by  any  person  rightfully  claiming  under  him  or 
them. 


583.  That  Mortgagor  has  Power  to  Grant. 

And  the  said  party  of  the  first  part  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said  parties 
of  the  third  part,  their  heirs  and  assigns,  that  he,  the  said  paily  of 
the  first  part,  now  hath  power  to  grant  all  and  singular  the  said 
premises  to  the  use  of  the  said  parties  of  the  third  part,  their 
heirs  and  assigns,  in  manner  aforesaid,  and  free  from  incumbrances. 


584:.  Covenant  for  Kight  to  Grant,  ami  for  Further 

Assurance. 

The  said  (mortgagor^)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  ,  his  heirs  and  assigns, 
that  the  said  M.  is  entitled  to  execute  this  grant  of  the  premises, 
free  from  incumbrances ;  And  that  such  grant  shall,  if  required,  be 
perfected,  at  the  cost  [excepting  as  regards  foreclosed  or  sold  prem- 
ises] of  the  said  M.,  or  his  estate. 


585.  Covenant  that  Lease  is  Subsisting,  and  that  Mort- 
gagor has  a  Right  to  Demise;  will  keep  Unimpeached, 
and  Further  Assure. 

The  said  [mortgagor,)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  ,  his  executors,  ad- 
ministrators, and  assigns,  that  the  said  lease  is  subsisting  •unpreju- 
diced, and  the  said  M.  is  entitled  to  execute  this  demise  of  the 
premises,  free  from  incumbrances ;  That  he,  an<l  those  claiming 
under  him,  shall  do  and  suffer  nothing  whereby  the  said  lease  may 
be  prejudicially  affected  ;  And  that  this  demise  shall,  if  required, 
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be  perfected,  at  the  cost  [cxceptinn;  as  regards  foreclosed  or  sold 
premises]  of  the  said  M.,  and  his  estate ;  the  last  day  of  the  said 

years'  term  in  foreclosed  or  sold  premises  being  held  in  trust 
for  the  person  or  persons  entitled  to  the  subsisting  residue  of  the 
term  hereby  created. 


586.  Another. 

The  said  (mortgarior,)  for  liimself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  ,  his  executors,  admin- 
istrators, and  assigns,  that  the  said  hase  is  subsisting  unprejudiced, 
and  the  said  M.  is  entitled  to  execute  this  asaujument  of  the  prem- 
ises, free  from  incumbrances  and  liability,  under  the  said  lease,  up 
to  the  present  date ;  And  that  such  assignment  shill,  if  required, 
be  perfected,  at  the  cost  [excepting  as  regards  foreclos.ed  or  sold 
premises]  of  the  said  M.,  and  liis  estate. 


587.  Another. 

The  said  {mortgapor,)  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  ,  his  heirs,  executors,  admin- 
istrators, and  assigns,  that  the  said  lease  is  subsisting  unprejudiced, 
and  the  siiid  M.  is  entitled  to  execute  this  assurance  of  the  re- 
spective premises,  free  from  incumbrances ;  That  he,  and  those 
claiming  under  him,  will  do  and  suffer  nothing  whereby  the  said 
lease  may  be  prejudicially  affected ;  And  that  this  assurance  shall,  if 
required,  be  perfected,  at  the  cost  [excepting  as  regards  foreclosed 
or  sold  premises]  of  the  said  M.,  and  his  estate ;  the  last  day 
of  the  said  years'  tenn  in  foreclosed  and  sold  premises 
being  held  in  trust  for  the  person  or  persons  entitled  to  the  subsist- 
ing residue  of  the  term  hereby  created. 


588.  Another. 

The  said  (mortgaf/or,)  for  himself,  bis  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  ,  his  heirs,  executors, 
administrators,  and  assigns,  that  the  said  lease  is  subsisting  unpreju- 
diced, and  the  said  M.  is  entitled  to  execute  this  assurance  of  the 
respective  premises,  free  from  incumbrances  and  liability,  under  the 
said  lease,  up  to  the  present  date ;  And  that  such  assurance  sball,  if 
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required,  be  perfected,  at  the  cost  [excepting  as  regards  foreclosed 
or  sold  premises]  of  the  said  M.,  and  his  estate. 


589.  Another. 

The  said  [mortgagor,)  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  ,  his  executors,  adminis- 
trators, and  assigns,  that  the  said  M.  is  entitled  to  execute  this 
assignment  of  the  premises,  free  from  incumbrances ;  And  that  he 
and  all  necessary  persons  will,  at  the  cost  [excepting  as  regards 
foreclosed  or  sold  premises]  of  the  said  M.,  and  his  estate,  do  all 
acts  required  for  perfecting  such  assignment  and  effecting  the  recov- 
ery of  the  said  premises. 


590.  Another. 

And  that  he,  the  said  party  of  the  first  part,  and  his  heirs,  and 
every  other  pei*son  lawfully  or  equitably  claiming  any  estate  or  in- 
terest in  the  premises,  will,  at  all  times,  at  the  request  of  the  said 
parties  of  the  third  part,  their  heirs,  executors,  administrators,  or 
assigns,  but  at  the  cost  of  the  said  party  of  the  first  part,  his  heirs, 
executors,  or  administrators,  execute  and  do  all  such  assurances  and 
acts,  for  further  or  better  assuring  all  or  any  of  the  said  premises 
TO  THE  USE  of  the  Said  parties  of  the  third  part,  their  heirs  and 
assigns,  in  manner  aforesaid,  as  by  them  shall  be  reasonably 
required. 


591.  Power  to  Mortgagee  to  Distrain ybr  Interest. 

Where  property  is  in  possession  of  mortgagor. 

And,  for  the  better  securing  the  payment  of  the  interest  to  be- 
come due,  from  time  to  time,  on  the  principal  money  hereby 
secured,  the  said  {rnortgngar)  doth  hereby  grant  unto  the  said  (inort- 
gagee,)  his  executors,  administrators,  and  a-^signs,  that,  when  and  as 
often  as  it  shall  happen  that  the  interest  from  time  to  time  to  be- 
come due  under  this  security  shall  be  in  arrear,  in  whole  or  in  part, 
for  the  space  of  days  after  any  of  the  days  whereon  the 

same  shall  become  due,  \or,  after  the  day  of  ,  and 

the  day  of  ,  in  each  and  every  year  during  the  con- 

tinuance of  any  principal  money  on  this  security,]  it  shall  be  lawful 
for  the  said  {mortgagee,)  his  executors,  administrators,  or  assigns, 

20*  233 


CLAUSES   IN   MORTGAGES. 

into  and  upon  tlie  licrcditaments  and  preniisjcs  hereby  demised,  [or, 
granted  and  conveyed,]  or  otliervvisc  assured  or  expressetl,  or 
intended  so  to  be,  or  any  part  tliereof,  respectively,  to  enter  and 
diatrain  for  the  same  interest,  and  all  the  arrears  thereof,  and  the 
distress  and  distresses  then  and  there  found,  to  remove  and  impound 
and  in  pound  to  detain,  and  in  due  time  to  appraise  and  dispose  of 
the  same  in  due  course  of  law,  in  the  same  manner  and  as  fully  and 
ettectually  as  landlords  are  authorized  to  do  in  respect  to  distresses 
for  rent  reserved  on  leases  for  years,  to  the  intent  that  the  said 
{mortgayce,)  his  executors,  administrators,  and  assijrns,  shall  thereby 
be  paid  and  satisfied  the  said  interest,  and  all  arrears  thereof,  and 
all  costs  occasioned  by  non-payment  thereof. 

[To  be  inserted  in  the  mort<^age  deed,  before  the  covenants.] 


592.  Short  Form  to  follow  Covenant  for  Payment  of 

Interest. 

And,  in  case  tlie  said  interest,  hereby  reserved,  or  any  part  of  the 
same,  shall  be  in  arrear  for  the  space  of  fourteen  days  next  after 
any  of  the  days  herein  before  appointed  for  payment  thereof,  it 
shall  be  hiwful  for  the  said  (mortr/af/ee,)  his  lieirs,  executors,  admin- 
istrators, or  assigns,  into  and  upon  the  said  hereditaments  and  prem- 
ises to  enter,  and  then  and  there  to  distrain  for  such  interest  so  in 
arrear  as  aforesaid,  and  impound  or  dispose  of  tlie  distress  or  dis- 
tresses so  taken,  or  otherwise  to  act  tlierein  according  to  due  course 
of  law,  as  in  cases  of  distress  taken  for  non-payment  of  rent  reserved 
upon  common  demise  or  lease. 


603.  Proviso  that  Mortgagor  shall  have  Six  Months  to 

pay-in  PRINCIPAL. 

Provided  that  the  said  M.,  his  executors,  administrators,  or  as- 
signs, shall  not  [excepting  in  the  event  of  some  interest  being  ten 
days  unpaid  after  a  written  demand]  be  required  to  pay  the  .said 
principal  before  the  day  of  ,  or  such  earlier 

day  as  the  holders  or  holder  of  this  security  shall,  by  six  calendar 
months'  previous  written  notice,  appoint;  The  said  M.,  his  execu- 
tors, administrators,  and  assigns,  being  entitled,  meanwhile,  to  the 
possession  and  use  of  the  premises. 
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594.  Covenant  to  Reimburse  Mortgagee. 

Thb  said  (mortgagor^)  for  himself,  bis  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  ,  his  executors  and  ad- 
ministrators, that  the  said  M.,  his  heirs,  executors,  or  administra- 
tors, will,  on  demand,  reimburse  tlie  said  ,  his  executors,  ad- 
ministrators, or  assigns,  all  expenses  under  the  subsequent  powers, 
with  interest  after  the  rate  aforesaid,  and  will  pay  to  him  or  them 
interest,  after  the  rate  aforesaid,  on  all  principal  moneys  continuinj^ 
secured  hereon,  by  equal  half-yearly  payments,  on  the  day 
of  ,  and  the  day  of  ;  But  so  that  pay- 
ment of  interest  on  such  la.st  mentioned  moneys,  after  the  rate  of 
dollars  per  cent,  per  annum,  within  seven  days  next  after 
each  of  the  said  half-yearly  days,  shall  satisfy  this  covenant  as  re- 
gards the  interest  payable  on  such  half-yearly  day. 


595.  All  Expenses  to  be  a  Further  Charge. 

All  expenses  under  the  prceedincr  powers,  [other  than  the  power 
of  sale,]  with  interest  after  the  rate  aforesaid,  shall  constitute  a 
charge  on  the  premises,  the  moneys  arising  therefrom  being  appli- 
cable as  the  purchase  moneys  aforesaid,  or  [jis  to  fire  insurance 
moneys,  and  if  the  holders  or  holder  of  the  security  shall  so  elect,] 
in  rebuilding  the  premises  insured.  Provided  that  the  aggregate 
of  such  expenses  as  aforesaid,  exclusive  of  fire  insurance,  and  of  the 
said  sum  of  dollars,  [and  such  further  advance  as  aforesaid,] 

shall  not  exceed  dollars. 


596.  Covenant  wiOi  Several  Mortgagees  to  Repay 

JjXPENSES. 

The  said  {mortgagor^)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  A.  B.  and  C,  their  executors  and 
administrators,  that  the  said  M.,  his  heirs,  executors,  administrators, 
and  assigns,  will,  on  demand,  reimburse  the  said  A.  B.  and  C,  or  the 
survivors  or]  survivor  of  them,  his  executors  or  administrators,  or 
heir  or  his  assigns,  all  expenses  under  the  subsequent  powers,  [other 
than  the  power  of  sale,]  with  interest  after  the  rate  aforesaid,  and 
will  pay  to  them  or  him  interest,  after  the  rate  aforesaid,  on  all 
principal  moneys  continuing  secured  hereon,  by  equal  half-yearly 
payments,  on  the  day  of  ,  and  the  day  of 

;  But  so  that  payment  of  interest,  after  the  rate  of 
per  cent,  per  annum,  within  seven  days  next  after  each  of  the  said 
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half-yearly  days,  shall  satisfy  this  covenant  as  regards  the  interest 
payable  on  such  half-yearly  day. 


597.  Habendum  in  Mortgage  of  Leaseholds  Itj  Demise. 

To  HOLD  the  said  premises  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  for  the  residue  of  the  said  tenn  of 
years,  except  the  last  days  thereof. 

[X.  B. — This  exception  of  the  last  days  of  the  lease  is 

necessary  to  make  the  instrument  a  demise,  and  to  exempt  the  sub- 
lessee from  the  rents  and  covenants  of  the  original  lease,  to  which 
he  would  be  liable  if  the  whole  remaininor  term  were  conveyed  to 
him  bv  assii;nment.l 


598.  Habendum  in  Fee  of  an  Equity  of  Eedemption. 

To  HOLD  the  said  premises,  with  their  usual  or  legal  appurte- 
nances, UNTO  and  to  the  use  of  the  said  (second  mortrjagee^)  his 
heirs  and  assigns.  Subject,  nevertheless,  to  the  said  herein  be- 
fore recited  mortgage  ;  the  proviso  for  redemption  therein  contained ; 
and  the  powers,  provisoes,  declarations,  and  agreements  herein  after 
expressed  and  declared  of  and  concerninLC  the  same. 


599.  Habendum  of  a  Mortgage  of  a  Mortgage  in  Fee. 

To  hold  the  said  premises,  with  their  usual  or  legal  appurte- 
nances, UN'TO  and  to  the  use  of  the  said  [preacnt  mortf/(u/eey)  his 
Jieirs  and  assigns.  Subject,  nevertheless,  to  such  equity  of  re- 
demption as  is  now  subsisting  in  the  said  hereditaments  and  prem- 
ises, under  or  by  virtue  of  the  said  herein  before  recited  indenture 
of  mortgage;  And  subject  also  to  the  proviso  for  redemption  herein 
after  contained. 


600.  Covenant  that  Mortgagor  sltall  not  be  Required  to 

Pay  Ixfore  Time  Limited. 

Provided  that  the  said  {morlgagor^  his  heirs,  executors,  admin- 
istrators, or  assigns,  shall  not  pay  off  nor  [excepting  in  the  event 
of  some  interest  beinu  thirtv  davs  in  arrear,  or  of  the  breach  of  some 
other  covenant  of  the  said  M.,]  be  required  to  pay  the  said  princi- 
pal before  the  day  of 
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601.  Covenant  of  Mortgagee  to  Produce  Deeds. 

That,  in  case  the  said  (mortgagor)  shall  at  any  time  enter  into 
any  contract  or  agreement  for  the  sale  or  mortgaj]fe  of  the  mort- 
gaged property,  the  said  (mortgagee)  will,  at  the  expense  of  the  said 
(mortgagor^)  supply  him  with  abstracts  of  the  title-deeds,  and  per- 
mit the  intended  purchaser  or  mortgagee  to  compare  the  same  with 
the  originals. 


602.   No  Warranty  by  Statute  in  tJie  words  "Grant" 

and  "Exchange." 

"Neither  the  word  *  grant'  nor  the  word  *  exchange,'  in  any 
"  deed,  shall  have  the  effect  of  creating  any  warranty  or  right  of  re- 
"  entry,  nor  shall  either  of  such  words  have  the  effect  of  creating 
**  any  covenant  by  implication,  except  in  cases  where,  by  any  act  in 
"  force  in  Upper  Canada,  it  is  or  shall  be  declared  that  the  word 
*** grant'  shall  have  such  effect."     12  Vic,  c*  71.,  sec.  6. 

Semble  that  no  such  act  is  in  existence. 


Revised  Statutes,  1859,  Cap.  LXXXIV.,  p.  878. 
603.    An  Act  respecting  Mortgages  of  Real  Estate. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  en- 
acts as  follows : — 

(1.)  Any  mortgagee  of  freehold  or  leasehold  prop-  Mortjfagee  of 
crty,  or  any  assignee  of  such  mortgagee,  may  take  f''<-^e'iold  prop- 
and  receive  from  the  mortgagor,  or  his  assignee,  a  re-  ^.(.cive^'re-^^ 
lease  of  the  equity  of  redemption  in  such  property,  or  \q^q  ^^ 
may  purchase  the  same  under  any  power  of  sale  in  his  without  merg- 
mortgage,  or  any  judgment  or  decree,  without  thereby  ^^  "f  debt, 
merging  the  mortgage  debt  as  against  any  subsequent 
mortgagee  or  registered  judgment  creditor  having  a 
charge  on  the  same  property.     14,  15  V.,  c.  45,  s.  1. 

(2.)  In  case  any  such  prior  mortcagee,  or  his  assignee,  ^^^^^  P"^^ 


re- 


takes a  release  of  the  equity  of  redemption  of  the  gi,aii  take 
mortgagor,  or  his  assignee,  in  such  mortgaged  property,  lease  of  equity 
or  purchases  the  same  under  any  power  of  sale  in  his  of  redemption, 
mortgage,  or  any  judgment  or  decree,  no  subsequent  *c., subsequent 
mortgagee,  or  his  assignee,  or  registered  ju<lg"iGnt  ™^r!|^*J?^'®"°* 
creditor,  shall  be  entitled  to  foreclose  or  sell  such  for(»clo8o  or 
property,  without  redeeming  or  selling  subject  to  the  sell  property 
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without  re-       rii!;hts  of  such  prior  mortgagee,  or  his  a«*signee,  in  the 
doeming,  &c.     j;.ii„c  manner  as  if  such  prior  mortgagee,  or  Iiis  assignee, 

had  not  acquired  such  equity  of  redemption.  14,  15 
Priority  of         Y     ^,^  4-^  ^^  .^ 

iiiortir:i<ro  ,.,  v   nii  •        .in        ^      iv    .  •     •.  i  • 

and  juilTMont        v'^-)   1 'Jis  act  snail  not  attcct  any  priority  or  claim 

under  rioristrv   wliich  anv  morttrJiixcc  or  iu«l«j:ment  creditor  may  have 

net  not  to  In'     untK'r  tlie  registry  laws.      14,  15  V.,  c.  45,  s.  .*}. 

jiflcctetl  by  tills       (4^^  (),j   .|„y  proceedinsx  for  foreclosure   by,  or  for 

redem[>tion  against,  an  assignee  c^f  a  mortgagee,  the 
In  proceed  in  ITS  statement  of  the  mortiraov  account,  under  the  oath  of 
lur  U)r(>('j()sure,  such  assignee,  shall  be  sufficient  prima  facie  evidence 
«  I.,  s  .  c  o  ^|.  ^|j^^  state  of  such  account,  autl  no  affidavit  or  oath 
count  niav  bo  ^^hall  he  re<|Uired  tnun  the  mortgagee,  or  any  inter- 
provfd  pnm'i  metliate  assignee,  denying  any  payment  to  such  mort- 
jarie  by  state-  crji^oe,  or  intermediate  a>>i»inee,  unless  the  mortiijnixor, 
nicnt  on  oatii  ^^p  j^j^,  jijisjornee,  or  the  iKirty  ]>rocecdinsr  to  redeem, 
inortiraire  denies  the  correctness  01  sucli  statement  ot  account  by 

oath  or  affidavit.  14,  15  V.,  c.  45,  s.  4. 
Executors  of  (5.)  When  any  person,  entitled  to  any  freehold  or 
deceased  niort-  leasehold  land  by  way  of  mortixaije,  Jias  departed  this 
paj:ees  may  ][^q^  ^nd  his  executor  or  administrator  is  entitled  to  the 
eonvcy  or  re-  jj|(„j^.y  secured  by  the  mortgaixe,  or  lias  assented  to  a 
lease  tlie  lands  .  •  ,    ^1  i»   '      1  •         1    4i  *  11* 

niortn-atred  in    bequest  thereof,  or  has  assigned  the   mortgage  debt, 

certain  cases,  sucli  executor  or  administrator,  if  the  mortgage  money 
was  paid  to  tlie  testator  or  inte^tate  in  his  lifetime,  or 
on  payment  of  the  principal  money  and  interest  due 
on  tiie  said  mortg;ige,  may  convey,  release,  and  dis- 
charjie  tlie  said  moi-tiraLre  <lebt,  and  the  Iciral  estate  in 
the  land ;  and  such  executor  or  administrator  shall  have 
the  same  power  as  to  any  portion  of  the  lantls,  on  pay- 
ment of  some  part  of  the  mortgage  di'bt,  or  on  any 
arrangement  for  exonerating  the  whole  or  any  part  of 
the  mortgaged  lands  without  payment  of  money,  and 
Ruch  conveyance,  release,  or  discharge  shall  be  as  elfect- 
ual  as  if  the  same  had  been  made  by  the  person  hav- 
ing the  legal  estate.     14,  15  Y.,  c.  V,  s.  8. 
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OF    CONVEYANCING    SECURITIES. 

NOTES. 

BONDS. 

604.  A  bond  given  as  an  original  security  for  the  paj^mcnt  of  a 
certain  sum  of  money  is  a  very  simple  one ;  but,  if  the  bond  be 
given  as  a  collateral  security,  the  orijriiial  security  should  be  recited 
at  the  end  of  the  condition  for  payment,  so  as  to  show  that  the 
sum  secured  by  both  is  identical,  and  also  the  date,  parties,  d'c,  to 
the  original  should  be  set  out ;  but,  if  the  money  is  to  be  repaid 
by  installments,  the  loan  should  be  recited  immediately  after  the 
exordium,  and  the  manner  in  which  it  is  to  be  paid,  with  a 
condition  for  avoiding  the  bond  if  such  installments  are  duly 
paid. 

605.  Where  the  bond  is  by  more  than  one  obligor^  or  sureties, 
they  should  be  severally  as  well  as  jointly  bound ;  for,  if  only  jointly 
bound  and  one  of  the  obligors  should  die,  his  representatives  would 
be  wholly  discharged  at  law,  and  in  most  instances  in  equity  too. 

Equity  will  however  consider  the  intention  of  the  parties :  and 
therefore,  if  a  joint  and  several  bond  was  intended,  and  the  parties 
were  ignorant  of  the  distinction  between  the  two  instruments;  or 
if  a  joint  bond  is  given  for  a  partnership  debt ;  or  if  it  relates  to 
transactions  in  which  all  the  parties  bound  have  been  individually 
benefited,  as  where  a  joint  bond  is  given  to  secure  a  banking  ac- 
count upon  which  several  persons  may  receive  advances ;  such  bond 
will  be  sustained  as  joint  and  several,  though  on  the  face  of  it  a 
joint  bond  only. 

Warrants  of  Attor'sey. 

606.  A  warrant  of  attorney  empowers  certain  attorneys  to  enter 
up  judgment  in  double  the  amount  intended  to  be  secured,  with  a 
defeasance  that  no  execution  shall  be  sued  out  until  default  made 
by  the  debtor.  Where  the  warrant  is  given  as  a  collateral  security, 
a  recital  of  such  security  should  precede  the  defeasance. 

Post  Obit  Bonds. 

607.  Post  obit  bonds  are  generally  accompanied  by  a  warrant  of 
attorney,  in  which  the  bond  is  recited.  The  bond  itself  has  the 
usual  exordium  and  penalty ;  then  follows  a  recital  of  the  agree- 
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mcnt  that,  in  consideration  of  $1000  now  paid,  the  obligor  is  to 
pay  the  obligee,  say,  82000  in  the  event  of  the  obligor  surviving 
some  ])erson  named,  on  whose  decease  he  is  to  succeed  to  property, 
with  a  condition  for  avoidinjj  the  bond  if  the  obligor  survives  the 
person  named  and  pay  the  §1000,  or  shall  die  in  the  lifetime  of 
such  person.     In  the  latter  event  the  obligee  will  lose  his  money. 

The  defeasance  declares  that  it  is  given  as  security  for  payment 
to  the  obligee  of  the  money  secured  by  the  bond  in  case  the  oblig- 
or should  outlive  the  person  upon  whose  decease  it  is  to  become 
payable,  but  that  no  execution  shall  issue  unlcvss  that  event  take 
place,  or  if  the  obligor  shall  in  such  event  pay  the  sum  thereby 
secured  and  then  payable. 

If  such  obligation  is  given  for  the  release  of  a  pre-existing  debt, 
the  amount  and  nature  of  the  debt  should  be  set  out,  and  the  ina- 
bility uf  the  obligor  to  discharge  it  during  the  lifetime  of  the 
party  upon  whose  decease  the  post  obit  payment  is  to  be  made, 
with  the  agreement  of  the  obligee  to  relcjise  the  obligor  from  the 
debt  upon  his  executing  the  post  obit  bond,  and  also  recital  that 
such  release  has  been  given  with  a  condition  for  avoiding  the  bond 
on  payment  of  the  money  thereby  secured  within  a  certain  time 
after  tlie  death  of  the  person  named,  or  by  the  decease  of  the  oblig- 
or in  his  lifetime. 

608.  A  power  to  redeem  a  post  obit  is  sometimes  reserved ;  and, 
as  it  is  not  easy  to  settle  what  may  be  an  adequate  sum  for  that 
purpose,  the  best  way  is  to  leave  that  to  be  determined  by  an  actu- 
ary, thus: — 

**  In  case  the  said  [obligor)  shall  at  any  time  during  the  lifetime 
"of  the  said  [person  deaignated)  be  desirous  to  redeem  the  said 
"expectant  sum  of  dollara,  or  any  part  of  the  same,  and 

"  shall  give  days'  previous  notice  in  writing  to  the  said 

^^  [obligee,)  his  executors,  administrators,  or  assigns,  or  leave  the 
"  same  at  his  or  their  last  or  usual  place  of  abode  or  business  in 
"  Upper  Canada,  and  shall,  at  the  end  of  days  after  such 

"  notice  shall  be  given,  well  and  truly  pay  or  cause  to  be  paid  unto 
"the  said  [obligee,)  his  executors,  administrators,  or  assigns,  such 
"sum  or  sums  of  money  as  the  actuary  for  the  time  being  of  the 
"  society  shall  deem  a  reascmable  price  for  such  total  or 

"partial  redemption,  as  the  case  may  be,  at  the  time  of  such  redemp- 
"  tion  ;  and  also  if,  in  the  event  of  any  such  total  or  partial  redemp- 
"tion  a.s  aforesaid,  the  said  [obligor,)  his  heirs,  executors,  or  admin- 
"  istrators,  shall,  within  six  calendar  months  next  after  the  decease 
"of  the  said  [person  designated,)  well  and  truly  pay  unto  the  said 
"  [obligee,)  his  executors,  administrators,  or  assigns,  so  much  of  the 
"  said  sum  of  dollars  iw  shall  not  have  been  redeemed  as 

"aforesaid;  Tiikw,  or  in  cither  of  such  cases,  the  above  written 
"bond  to  be  void,  <fec." 
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609.  If  the  bond  is  to  be  kept  sealed  until  the  death  of  the  party 
designated,  unless  redeemed  before,  and  to  be  kept  in  the  meantime 
in  the  custody  of  a  third  party,  a  written  memorandum  should  set 
forth  the  terms  of  the  deposit,  and  that  the  amount  redeemed,  if 
any,  shall  be  indorsed  upon  the  bond. 

610.  Further  charges  should  never  be  taken  without  first  ascer- 
taining that  no  incumbrances  have  affected  the  property  since  the 
mortgage  was  executed.  And,  if  more  property  be  added  by  way 
of  additional  security,  it  is  generally  desirable  in  such  case  to  take 
a  power  to  redeem  in  parcels. 

And,  if  household  furniture,  drc,  is  thus  taken  as  additional  secur- 
ity, care  must  be  taken  to  comply  with  all  the  conditions  of  the 
statute.     20  Vic,  cap.  3. 

Transfers  of  Mortgages. 

611.  The  right  of  transfer  is  incidental  to  a  mortgage,  nor  will 
the  express  dissent  of  the  mortgagor  have  the  slightest  effect  upon 
such  transfer.  Still  it  is  better  to  have  the  concurrence  of  the  mort- 
gagor as  a  party,  to  prevent  questions  being  raised  at  a  future  day 
as  to  the  amount  of  money  really  due  from  him  on  the  mortgage 
at  the  time  of  its  transfer ;  for  a  mortgagor  may  set  off  any  pay- 
ments made  by  him  on  account  of  the  mortgage  against  any  trans- 
ferree  who,  without  his  consent,  takes  a  transfer  of  the  mortgage ; 
and  even  payments  made  after  the  transfer  may  be  thus  set  off  if 
the  mortgagor  has  no  notice  of  the  transfer  at  the  time  of  such 
payments.  Nor  will  the  fact  of  registering  a  deed  of  transfer  be 
sufficient  to  fix  a  mortgagor  with  notice  in  England ;  but  in  Canada 
registration  is  notice  in  equity,  by  13,  14  Vic,  c  63,  s.  8. 

612.  Mortgagee  is  bound  to  account  for  the  rents  and  profits  as 
well  after  as  before  the  transfer,  if  he  assign  without  the  concur- 
rence of  the  mortgagor ;  and,  therefore,  if  his  assignee  becomes  in- 
solvent., he  will  have  to  answer  for  those  matters.  If,  however,  the 
concurrence  of  the  mortgagor  cannot  be  had,  every  possible  inquiry 
should  be  made  to  ascertain  whether  the  whole  mortgage  debt  is  still 
due,  and  he  should  have  notice  of  the  transfer  as  soon  as  possible. 

613.  When  the  mortgagor  does  not  concur  the  original  mortgage 
should  be  recited,  and  that  default  has  been  made  in  payment,  [if 
so,]  and  the  amount  remaining  due.  If  the  interest  has  been  paid 
by  third  parties,  or  in  any  particular  manner,  that  should  be  stated ; 
as  by  tenants  under  notice  from  the  mortgagee,  or  by  representa- 
tives of  a  deceased  mortgagor,  and  the  same  if  any  part  of  the 
principal  has  been  so  paid. 

61 4.  The  claim  of  mortgagor'* s  heir  or  devisee  to  have  the  mort- 
gage debt  discharged  out  of  the  personal  estate  was  abolished  in 
England  by  17  and  18  Vic,  c  114.  Fonnerly,  if  mortgagor  him- 
self created  the  debt,  his  personalty  was  charged  with  it ;  but,  if 
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property  came  to  him  already  charged,  it  bo  descended  to  the  heii 
or  devisee.  The  act  just  mentioned  abolishes  this  distinction  as  to 
all  persons  dying  after  1854,  and  the  realty  is  charged  in  every 
case  except  that  of  persons  claiming  under  wills,  deeds,  or  docu- 
ments made  before  1855,  and  except  the  mortgagor  has  signified  a 
contrary  intention,  which  he  may  do  by  will  or  otherwise,  so  as  to 
make  his  personalty  the  primary  fund  for  payment  of  mortgage 
debts. 

We  seem  to  have  no  statute  in  Canada  like  the  English  statute 
17  and  18  Vic,  c.  114;  and  therefore  it  is  presumed  that  the  law 
remains  with  us  as  it  was  in  England  before  that  statute  was 
passed. 

615.  If  the  mortgagor  has  left  an  infant  heir,  upon  whom  the 
equity  of  redemption  descends,  the  facts  should  be  recited,  so  as  to 
show  how  it  descended. 

616.  The  mortgage  debt  should  always  be  assigned,  with  power  of 
attorney  to  sue  and  give  discharges  for  it. 

617.  Conveyance  of  the  premises  then  follows,  subject  to  the 
equity  of  redemption ;  and,  if  the  mortgage  contained  a  power  of 
sale,  then  say : — 

"  But  subject  to  the  powers  of  sale,  and  all  other  powers  and  au- 
"thorities,  trusts,  interests,  and  purposes,  in  the  said  recited  in- 
"  denture  of  mortgage  expressed  and  contained,  as  are  now  subsist- 
*'  ing :  and  that  as  fully  and  effectually,  to  all  intents  and  purposes, 
"as  the  said  (original  mortgagee,)  his  heirs,  executors,  administra- 
"  tors,  or  assigns,  could  or  might  have  exercised  the  same." 

618.  The  premises  and  debt  may  both  be  assigned  in  the  same 
clause,  but  the  habendum  should  have  two  clauses. 

619.  If  less  than  the  original  sum  is  given  by  the  transferree,  the 
transaction  is,  in  law,  an  actual  purchase, 

620.  Where  the  inortgagor  concurs,  the  mortgagee,  or  whoever  has 
the  legal  estate,  must  be  the  first  party  in  the  deed,  because  the  mort- 
gagor has  now  only  an  equitable  estate.  The  mortgage  is  recited 
and  the  amount  due  stated ;  but  usually  all  arrears  are  paid  to  the 
mortgagee  up  to  the  time  of  transfer,  and  if  so,  such  payment  is 
recited. 

621.  The  mode  of  assurance  differs  from  an  original  mortgage  in 
no  way  except  that  the  mortgagor  is  made  a  conveying  party  in  the 
operative  part  of  the  deed,  in  which  he  acknowledges  the  payment 
by  the  transferree  to  the  transferror  to  be  made  by  his  direction  and 
confirms  the  conveyance,  the  transferror,  covenanting  that  he  has 
done  no  act  to  incumber. 

622.  If  a  further  advance  is  made,  and  even  where  a  further 
charge  is  made  in  respect  thereof,  a  slight  alteration  in  the  form 
will  suffice. 

623.  If  additional  property  be  added,  it  is  best  to  have  two  test- 
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atum  clauses  :  one  in  which  the  mortgagee  concurs  with  the  mort- 
gagor in  conveying  the  mortgaged  premises,  and  the  other  in  which 
the  mortgagor  alone  conveys  the  additional  property. 

(1.)  Therefore  recite  the  mortgage,  and  the  instrument  under 
which  the  mortgagor  holds  the  additional  property,  and  the  amount 
of  moneys  then  due  on  the  mortgage. 

!2.)  Recite  the  agreement  to  pay  off  the  mortgage  debt. 
3.)  The  mortgagee  or  mortgagor  should  then  convey  the  mort- 
gaged premises  to  hold  in  fee,  subject  to  the  proviso  for  redemp- 
tion therein  after  contained. 

(4.)  Now  comes  the  further  testatum  and  habendum,  by  which 
the  mortgagor  conveys  the  additional  property. 

(5.)  The  proviso  for  redemption,  power  of  sale,  foreclosure  clause, 
and  usual  mortgage  covenants. 

624.  Jf  a  mortgage  by  demise  is  converted  into  a  mortgage  in  fee, 
the  order  is  much  the  same ;  e,  g. : — 

(1.)  Recital  of  mortgage  by  demise. 

(2.)  The  amount  of  debt  and  interest  due,  and  agreement  for  the 
transfer. 

(3.)  The  mortgagee,  by  the  mortgagor's  direction,  surrenders  his 
terra,  and  the  mortgagor  conveys  to  him  in  fee,  to  hold,  subject  to 
the  proviso  for  redemption. 

(4.)  The  usual  mortgage  clauses. 

625.  Transfer  by  representatives  of  a  deceased  m,ortgagee, — If  the 
mortgage  was  by  way  of  demise^  or  was  of  chattel  property  only, 
the  personal  representatives  must  convey ;  but,  if  the  mortgage 
were  in  fee^  the  heir  also  must  concur,  the  one  to  convey  the  legal 
estate,  the  others  to  release  the  premises  from  claims  on  account  of 
the  mortgage  debt.  In  this  case  the  heir  is  the  party  of  the  first 
part ;  the  personal  representatives  are  of  the  second  part ;  the 
mortgagor  of  the  third  part ;  and  the  transferree  of  the  fourth  part. 
Executors  cannot  incumber,  because  they  take  no  legal  estate  in 
the  premises,  and  therefore  they  need  not  join  the  heir  in  that  cov- 
enant ;  but,  if  the  mortgage  is  of  a  chattel  interest,  or  partly  so,  the 
whole  legal  estate  in  such  property  being  in  them,  they  should  cov- 
enant that  they  have  done  no  act  to  incumber. 

626.  In  mixed  interests,  as  freehold  and  chattel,  a  further  testa- 
tum and  habendum  is  necessary  to  pass  the  chattel  interest,  in  which 
the  heirs  do  not  concur,  but  which  the  mortgagor  confirms.  If 
the  original  mortgage  were  by  way  of  assignment,  the  mortgagor 
may  assign  as  well  as  confirm,  and  this  name  should  be  in  the  all- 
estate  clause,  but  not  if  it  were  an  underlease. 

627.  The  assignment  of  a  bond  must  contain  a  power  of  attorney 
to  sue  for  the  debt  in  the  name  of  the  obligee.  The  form  is  sim- 
ple ;  e.  g, : — 

(1.)  The  date  and  description  of  the  parties. 
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(2.)  Recital  of  the  bond,  and  the  amount  of  principal  and  inter- 
est due  thereon. 

(3.)  Assignment  of  bond  and  bond-debt  to  the  assignee,  with 
power  to  sue  in  the  name  of  obligee,  and  to  give  effectual  dis- 
charges for  the  debt. 

(4.)  Qualified  covenants  that  assignor  has  good  right  to  assign ; 
that  he  will  not  release  the  debt  thereby  secured,  or  any  action 
which  may  be  brought  for  its  recovery  under  the  power  of  attor- 
ney ;  and  for  further  assurance. 

(5.)  Covenant  of  the  assignee  to  indemnify  the  assignor  from  the 
consequences  of  any  action  brought  for  the  recovery  of  the  debt 
under  the  power  of  attorney. 

628.  If  the  assiffnment  is  hy  trustees^  they  only  covenant  that 
they  have  done  no  act  to  incumber. 

Eedemption  and  Reconveyance  of  Mortgaged  Estates. 

629.  Payment  of  principal,  interest^  and  costs  will  entitle  the  party 
who  has  the  right  of  redemption  to  redeem  the  premises;  and, 
if  mortgagee  refuse,  the  court  will  compel  him  to  reconvey  and  de- 
liver up  the  muniments  of  title ;  and  this  right  subsists  until  barred 
by  time  or  by  foreclosure. 

630.  Right  to  redeem  may  he  lost  by  the  laches  of  the  mortgagor: 
as  where  he  aufiers  a  long  period  to  elapse  before  asserting  his 
right;  or  if  he  is  guilty  of  any  fraud  by  which  the  mortgagee  s  in- 
terest may  be  imperilled  or  prejudiced. 

631.  What  is  a  bar. — (1.)  Possession  by  mortgagee  for  twenty 
years,  without  any  written  acknowledgment  tliat  the  estate  is  held 
upon  mortgage,  is  a  complete  bar,  and  no  time  is  now  allowed  for 
disabilities;  but  written  acknowledgments,  or  accounts  between 
mortgagor  and  mortgagee,  are  suflScient  to  keep  open  the  right  to 
redeem,  and  for  this  purpose  even  a  letter  was  held  to  be  enough 
in  Trulock  v.  Rohley,  12  Sim.,  402. 

(2.)  Fraud,  as  if  mortgagor  execute  a  second  mortgage  without 
giving  second  mortgagee  notice  of  all  prior  charges.  In  such  case 
he  will  lose  the  right  of  redemption  as  against  such  second  mort- 
gagee.    {^Strafford  v.  Selby,  2  Vern.,  589.) 

632.  As  to  notice  to  redeem, — If  the  mortgagor  desires  to  redeem 
before  the  end  of  the  six  months'  notice,  the  mortgagee  is  in  practice 
entitled  to  six  months'  interest;  and  it  has  been  said  that  tender  of 
Fix  months'  interest  in  advance  is  equivalent  to  notice,  but  this 
seems  doubtful.  The  mortgagee,  however,  will  very  seldom  refuse 
the  opportunity  to  make  double  interest  of  his  money,  which  such 
prepayment  would  give  him. 

633.  Mortgagee  may  deprive  himself  of  the  right  to  notice,  (1.)  By 
making  a  previous  demand  of  payment;  (2.)  By  taking  steps  to  en- 
force it     In  either  of  these  cases  the  mortgagor  will,  at  any  time 
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thereafter^  be  entitled  to  a  reconveyance  on  tendering  principal,  in- 
terest, and  costs.  Nor  will  a  mortgagee  be  entitled  to  notice  where 
any  particular  day  is  appointed  for  payment  by  agreement  of  the 
parties. 

634.  Mortgcbgor  is  not  entitled  to  any  notice  before  the  mortgagee 
institute  proceedings  against  him,  either  for  the  debt  or  for  posses- 
sion, unless  there  is  an  express  stipulation  in  the  mortgage  deed. 

635.  Tacking  incumbrances, — If  the  mortgagor  is  indebted  to  the 
mortgagee  in  any  other  sums  which  would  create  a  lien  on  the 
mortgaged  premises,  he  will  not  be  allow^ed  to  redeem  without 
satisfying  those  charges  also.  And,  if  the  mortgagor  has  mortgaged 
several  estates  to  the  same  mortgagee,  he  cannot  call  upon  such 
mortgagee  to  allow  him  to  redeem  the  one  without  the  other ;  not- 
withstanding that  the  mortgages  were  made  at  separate  times,  and 
to  secure  distinct  debts,  (Shuttleworth  v.  Laycock^  1  Vem.,  245,) 
and  the  mortgaged  property  may  be  of  different  kinds.  {Jones  v. 
Smith,  2  Ves.,  276;  6  t6.,  229.)  But  this  rule  will  hold  only  where 
both  the  mortgages  are  redeemable ;  and,  therefore,  if  the  time  to 
redeem  one  of  them  has  not  arrived,  the  other  may  be  redeemed. 
Again,  third  parties  are  not  to  be  prejudiced  by  this  rule :  therefore, 
if  A.  and  B.  mortgage  to  C,  and  A.  or  B.  afterward  mortgage  a 
distinct  estate  to  C.,  for  a  difterent  debt,  the  first  mortgage  may 
be  redeemed  without  redeeming  the  separate  mortgage  also. 

And,  if  the  mortgagee  assigns  one  of  several  mortgages,  he,  by  his 
own  act,  brings  it  under  the  last  named  exception,  and  it  may  be 
redeemed  in  the  hands  of  his  assignee. 

And,  if  the  mortgagee  takes  no  legal  estate  in  the  premises,  the 
rule  does  not  apply. 

636.  Bond  debts  cannot  be  ioA^ked  to  mortgage  debts  as  against 
the  mortgagor  or  purchasers  claiming  under  him,  even  with  notice 
of  the  bond,  nor  as  against  purchasers  for  valuable  consideration; 
but  it  is  otherwise  as  to  the  neir  or  devisee  of  the  mortgagor,  or 
his  devisee  of  the  equity  of  redemption ;  for,  the  heir  being  in  by 
descent,  the  estate  will  be  assets  in  his  hand  to  pay  bond  debts, 
which,  if  due  to  the  mortgagee,  must  be  paid  before  the  moi-tgaged 
premises  can  be  redeemed. 

On  the  same  principle,  the  devisee  of  an  equity  of  redemption 
cannot  redeem  (since  3  <k  4  Will.,  &  M.,  c.  13,)  without  paying 
off  both  mortgage  and  bond,  because  such  devise  is  void  as  against 
creditors. 

Again,  if  the  mortgage  is  for  a  term,  or  other  property  which 
is  transmissible  to  personal  representatives,  the  same  rule  applies, 
and  they  cannot  redeem  without  paying  both  bond  and  mortgage ; 
because  the  equity  of  redemption  of  the  term  is  assets  in  their 
hands,  and  it  is  immaterial  whether  bond  or  mortgage  were  made 
first.     {EccUs  V.  Thawellj  Pre.  Cha.,  18.) 
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637.  The  right  of  tacking  against  the  heir,  devisee,  or  personal 
representatives  of  the  mortgagor  in  England  does  not  affect  the 
assignees  of  any  of  them,  but  thet/  will  be  entitled  to  redeem  the 
premises  on  payment  of  the  mortgage  only,  ( Vandergee  v.  Willis,  3 
Bro.  c.  c.,  20;)  neither  will  mesne  incmnbrancere  be  prejudiced, 
whether  by  mortgage,  judgment,  or  statute  staple,  for  the  bond  credit- 
or has  not  the  simie  equity  against  them  as  against  an  heir  at  law. 

N.  B. — Such  debts  only  can  be  tacked  against  the  mortgagor's 

representatives  as  they  arc  bound  to  pay  in  their  representative 

I  character;  but  simple  contract  debts  may,  by  3  and  4  Wm.  4,  c. 

104,  in  all  cases,  be  tacked  as  against  the  heir  or  devisee  of  real 
estate,  which  is  not  charged  with  the  payment  of  debts. 

638.  Mortgagor  wishing  to  redeem  should  give  mortgagee  six 
months'  notice  in  writing,  and  the  notice  should  be  plain  and 
positive,  and  it  is  often  advisable  to  appoint  time  and  place  for 
payment;  because,  if  no  place  is  named,  the  mortgagor  is  bound  to 
find  out  the  mortgagee,  and  make  personal  tender  to  him,  unless 
he  is  out  of  the  province,  and  without  valid  tender  the  mortgagee 
is  not  bound  to  reconvey. 

Payment  into  court  is  not  sufficient ;  and,  unless  tender  be  made 
on  the  precise  day  when  the  notice  exjiires,  the  mortgagee  will  be 
entitled  to  a  fresh  six  months'  notice ;  but  tender,  at  the  pla/^e 
named,  is  sufficient ;  and,  if  time  be  named,  as  between  the  hours 
of  twelve  and  two  in  the  afternoon,  attendance  at  those  hours  only 
will  be  sufficient,  and  the  mortgagee  will  have  no  claim  for  interest 
after  that  time,  if  he  refuses  [or  neglects]  to  receive  the  money, 
unless  the  title  to  the  equity  of  redemption  is  disputed,  or  it  is 
doubtful  to  whom  it  belongs. 

639.  Draft  reconveyance  should  be  presented  to  the  mortgagee's 
solicitor  for  approval,  a  reasonable  time  before  the  expiration  of  the 
notice;  but,  if  the  reconveyance  is  not  settled,  still  the  mortgagor 
can  demand  his  muniments  of  title  on  payment  of  principal,  interest, 
and  costs. 

640.  The  deed  of  reconveyance  in  fee  may  be  similar  in  form  to 
409,  with  modifications  to  suit  any  particular  case ;  but,  if  the  mort- 
gage were  by  demise,  then  a  simple  acknowledgment  of  the  receipt 
of  the  mortffajre  monev,  indorsed  on  the  deed  and  signed  by  the 
mortgagee,  will  be  conclusive  proof  of  the  surrender  of  the  term, 
and  no  deed  of  surrender  is  necessary. 

641.  When  parcels  only  are  redeemed,  it  is  important,  in  addition 
to  the  ordinary  covenant  that  the  mortgagee  has  done  no  act  to 
incumber,  to  insert  another  covenant  that  he  will  produce  all  such 
title-deeds  relating  to  the  reconveyed  premises  as  arc  still  in  hia 
custody. 

In  many  cases,  indeed,  where  due  regard  is  not  had  to  the  safety 
and  marketableness  of  titles  in  after-time,  the  mortgagor  is  satisfied 
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with  a  simple  release  ond  quit  claim  as  to  the  parcels  redeemed ; 
but,  if  the  mortgagor  should  never  be  able  to  redeem  the  remaining 
lands,  he  may  find  tlie  value  of  those  lie  has  redeemed  considerably 
affected  by  his  want  of  evidence  of  title,  and  therefore  such  a  sim- 
ple form  cannot  be  recommended. 

642.  Riconveyance  by  mortgagee's  representatives  must,  in  the 
case  of  freehold  estate,  be  by  both  his  real  and  pei-sonal  repre- 
sentatives. 

If  a  deceased  mortgagor  has  made  no  devise  capable  of  passing 
mortgaged  estates,  his  heir  [or  heirs]  must  convey ;  but,  if  he  Juts 
made  such  a  devise,  then  the  reconveyance  must  be  made  by  the 
devisees,  and  the  heir  need  not  concur;  but,  in  the  case  of  devisees 
or  administrators,  all  of  them  must  concur,  while  in  that  of  execu- 
tors the  act  of  one  will  bind  the  rest.     [1  Eq.  Ca.  Abr.,  319.] 

643.  In  all  chattel  interests^  as  of  terms,  &c.,  the  executors  or 
administrators  must  reconvey. 

644.  An  heir  mxiy  he  compelled  to  reconvey,  though  disinherited 
of  every  thing  but  his  dry,  unprofitable  legal  estate,  and  devis- 
ees and  personal  representatives  are  equally  compellable ;  and,  if 
the  heir  is  an  infant,  his  reconveyance  will  be  valid  under  an  order 
of  the  court  of  Chancery ;  and,  in  case  of  refusal  or  neglect  to  exe- 
cute such  reconveyance  by  heir,  devisee,  or  personal  representatives, 
for  twenty  days,  the  court  will  appoint  any  other  person  to  execute 
the  same,  and  give  the  same  effect  to  such  execution  as  if  the  recu- 
sant or  neglecting  party  had  executed  the  deed. 

Remedies  of  the  Mortgagee. 

645.  The  remedies  of  a  mortgagee  are : — 
By  action  of  ejectment  to  recover  possession  of  the  premises; 
By  notice  to  the  tenants  to  pay  nim  the  rents  and  profits, 

which  he  may  enforce  by  distress. 

(3.)  By  action  on  the  covenant  for  debt  and  interest,  or  by  action 
of  debt  upon  the  mortgage  bond  where  such  a  collateral  security  is 
given,  and  where  there  is  a  covenant  to  pay  interest  distinct  from 
the  debt,  he  may  sue  upon  the  covenant;  or  he  may  enter  judgment 
and  sue  out  execution  upon  a  warrant  of  attorney  or  confession  of 
judgment,  where  such  has  been  given ; 

(4.J  He  may  file  a  bill  in  equity  for  foreclosure  ;  or, 

(5.)  He  may  sell  under  the  ix>wer  of  sale,  which  is  his  speediest, 
best,  and  most  usual  remedy. 

046.  Mortgagor  is  tenant  at  will  until  default,  and  afterward 
merely  tenant  at  sufferance,  and  may  be  ejected  without  notice  ;  and 
so  may  any  lessee  under  a  lease  from  the  mortgagor,  whether  the  lease 
were  made  before  or  after  default. 

647.  Ejectment  must  be  brought  by,  or  in  the  name  of,  the  party 
who  has  the  legal  estate. 
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648.  Receipt  of  the  rents  and  pro/its,  after  default  and  notice  to 
the  tenants,  may  be  had  in  two  ways : — 

(1.)  If  the  lease  to  the  tenants  were  prior  to  the  mortgage,  the 
notice  operates  as  an  attornment  at  common  law,  and  relates  to  the 
grant ;  so  that  all  rents,  due  and  not  paid  to  the  landlord  at  the 
time  of  notice,  may  be  distrained  for  by  the  mortgagee ;  (2.)  But,  if 
the  lease  were  granted  after  the  mortgage,  the  mortgagee  cannot  en- 
force payment  as  of  rent,  but  his  remedy  will  be  by  fjectment  and 
an  action  against  the  tenants  for  the  mesne  profits. 

649.  A  power  of  distress  is  sometimes  inserted  in  a  mortgage, 
to  enable  the  mortgagee  to  distrain  upon  the  mortgagor  in 
possession,  and  the  amount  of  interest  reserved  is  stated  to  be  by 
way  of  rent ;  but  such  a  power  is  had  where  the  object  of  the 
mortgage  is  not  bona  fide  to  create  the  relation  of  landlord  and 
tenant. 

660.  Rents  and  profits  the  mortgagee  must  account  for,  if  he 
enter  into  the  receipt  of  them,  and  he  must  pay  to  the  mortgagor  the 
surplus,  if  any,  over  and  above  his  principal  and  iuterest ;  and,  if  he 
do  not  do  so,  he  will  be  chargeable  with  interest  on  the  balance, 
and  annual  rests  will  be  decreed  against  him  as  well  in  the  case 
of  occupation-rents  as  on  account  of  rents  and  profits  actually 
received. 

651.  Expenses  out  of  pocket,  incurred  in  collecting  rents,  are  al- 
lowed to  the  mortgagee ;  but  nothing  for  his  trouble,  not  even  where 
an  express  agreement  to  that  effect  has  been  entered  into  between 
the  mortgagor  and  mortgagee. 

652.  Proceedings  on  bo7id  and  covenant, — Tf  there  is  a  distinct 
covenant  for  payment  of  interest  at  stated  periods,  an  action  will 
lie  on  that  covenant,  or  in  debt  on  the  mortgage  bond ;  and  the  lat- 
ter course  is  the  best,  because  the  judgment  entered  up  for  the  debt 
on  the  bond  will  stand  as  security  i'ov  future  breaches  when  the  mort- 
gagee may  have  a  scire  facias  on  the  judgment,  suggest  the  breaches, 
and  assess  damages  thereon  by  a  writ  of  inquiry;  but,  in  cov- 
enant, the  plaintiff  must  bring  a  fresh  action  for  every  breach. — 
(See  also  n.  604.) 

653.  Equity  will  not  allow  costs  at  law  if  both  remedies  are 
taken  at  the  same  time,  in  Canada,  though  formerly  it  was  other- 
wise. The  better  course  is  to  proceed  first  at  law  on  the  covenant 
or  bond ;  for,  if  the  mortgage  is  foreclosed  first  and  then  an  action 
brought  on  the  covenant  or  bond,  equity  will  restrain  the  action, 
and  its  institution  will  open  the  foreclosure  and  revive  the  equity  of 
redemption ;  and,  if  the  mortgagee  has  sold  the  estate,  equity  will 
restrain  him  from  suing  the  mortgagor  for  any  portion  of  the  mort- 
gage debt,  though  the  sale  may  not  have  paid  it  off. 

654.  In  foreclosure,  all  persons  interested  in  the  equity  of  redemp- 
tion must  be  made  parties  to  the  bill.     The  devisees  of  the  mort- 
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gaged  estate,  or  the  heir  of  a  deceased  mortgagee,  and  also  his  per- 
sonal representatives,  must  be  made  parties,  whether  the  mortgage 
be  of  real  or  personal  property.  The  heir  ought  not  to  be  made  a 
party  where  there  is  an  express  devise  of  mortgaged  premises ;  and, 
if  the  devisee  does  so,  he  will  not  be  allowed  his  costs. 

655.  As  to  equitable  mortgageB. — An  equitable  mortgagee  on  a  suit 
to  give  effect  to  his  security  seems,  according  to  modem  practice,  to 
be  entitled  to  a  decree  for  a  conveyance^  free  from  all  equity  of  re- 
demption, and  not  to  a  decree  for  a  sale  only ;  but,  if  the  mort- 
gagor be  dead,  then  the  mortgagee  is  entitled  to  a  sale,  and  to  stand 
as  a  creditor  for  the  balance  remaining,  if  any,  on  the  general 
assets  of  the  mortgagor. 

656.  Powers  and  trusts  for  sale  must  be  exercised  in  strict  con- 
formity to  the  express  terms  by  wliich  they  are  created.  Remedy 
by  foreclosure  is  absolutely  barred  by  a  trust. 

Under  ordinary  powers  of  sale,  the  mortgagee  cannot  compel  the 
mortgagor  to  concur  in  the  conveyance,  though  the  mortgage  con- 
tain an  express  covenant  on  his  part  to  concur ;  nor  is  such  concur- 
rence necessary,  for  the  mortgagee  can  himself  make  an  effectual 
conveyance,  and,  as  to  the  mortgagor  covenanting  for  title  with  the 
purchaser,  that  is  even  better  dispensed  with,  because  the  covenants 
in  the  mortgage  which  run  with  the  laud  are  absolute,  while  any  ex- 
press covenants  with  the  purchaser  would  be  qualified  only,  and  ex- 
onerate the  mortgagor  from  the  others. 

A  mortgagee  can  only  be  required  to  covenant  that  he  has  done 
no  act  to  incumber  the  premises. 

A  second  mortgagee  can  only  sell  subject  to  the  first  mortgage ; 
but  he  may  redeem  that  mortgage,  and  so  confer  a  clear  title. 

657.  Surplus  purchase  money,  after  paying  the  mortgage  debt 
and  expenses,  will  go  to  the  mortgagor's  personal  representatives  if 
the  sale  took  place  in  the  mortgagor's  lifetime  and  were  of  freehold 
or  other  estate  of  inheritance,  and  he  died  before  payment  was  made ; 
and,  if  the  sale  of  such  property  takes  place  after  the  mortgagor's 
death,  the  surplus  purchase  money  will  go  to  the  heir  or  to  the  de- 
visee of  the  premises  upon  whom  the  equity  of  redemption  descends 
or  is  devised. 

But,  if  the  sale  is  under  a  trust  for  s*ile,  there  is  a  constructive 
conversion  of  the  real  and  personal  estate  by  the  creation  of  the 
trust,  and  the  surplus  goes  to  the  personal  representatives,  without 
any  reference  to  the  time  when  the  sale  took  place. 

The  surplus  arising  from  the  sale  of  a  chattel  interest  will,  of 
course,  go  to  the  peraonal  representatives ;  and  the  heir  has  no  claim 
upon  it  whatever. 

Redeemable  Annuities. 

658.  Annuities  out  of  real  or  personal  property  may  be  made  to 
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descend  to  a  man  and  his  heirs  like  real  estate,  or  in  any  way  the 
grantor  may  elect. 

If  an  annuity  is  out  of  a  freehold  estate  in  Encrland,  and  for  a  life 
or  lives,  the  43  Geo.  3,  c.  28,  s.  5,  empowers  the  annuitant  to  distrain 
for  it  as  a  rent  seek  ;  but,  if  it  is  onlv  for  a  terra  of  vears,  or,  in  anv 
case,  if  out  of  a  chattel  interest,  a  ptncer  of  distress  will  be  requisite 
to  confer  that  right,  unless  the  grantee  has  the  reversion  in  the 
property  charged.  In  Canada  a  power  is  necessary  in  either 
case, 

659.  Power  of  entry  to  secure  arrears  is  also  usually  taken,  and 
next  after  the  power  of  distress ;  and,  in  all  cases  where  the  grantor 
can  confer  such  power,  it  is  provided  that  the  possession  of  the 
grantee  shall  be  without  impeachment  of  waste  ;  but,  if  the  right  of 
the  grantor  is  doubtful,  then  say  **  so  for  as  the  grantor  is  able  to 
confer  that  privilege." 

660.  Powers  of  sale  arc  also  taken  either  to  pay  arrears  or 
absolute  to  sell  the  property,  and  invest  the  proceeds  for  the 
satisfaction  of  the  annuity,  paying  the  surplus,  if  any,  to  the 
grantor. 

661.  The  cox^enants  usual  will  be  found  in  the  forms;  and, 
when  needful,  a  clause  to  insure  against  fire  is  inserted. 

662.  The  proviso  for  repurchase  is  in  the  form  of  a  separate  test- 
atum clause. 

663.  Annuities  in  leasehold  may  be  in  the  same  form,  with  a 
slight  variation  and  recital  of  the  lease. 

664.  A  mere  personal  annuity  may  be  secured  by  the  grantor  ex- 
ecuting a  deed  of  covenant  to  pay  the  annuity  and  insure  his  life, 
accompanied  by  a  bond  or  a  warrant  of  attorney,  or  both,  by  way 
of  collateral  security.  If  there  is  no  warrant  of  attorney,  a  bond 
is  better  than  a  covenant ;  because,  as  remarked  at  «.  652,  judg- 
ment may  be  obtained  on  a  bond  for  the  penalty  in  a  single  action, 
and  execution  taken  out  from  time  to  time  on  the  arrears,  whereas, 
in  covenant,  successive  actions  must  be  brought  to  recover  the 
arrears  as  they  become  due.  And  besides,  on  a  covenant  the 
annuitant  is  not  entitled,  as  against  simple  contract  debts,  to  have 
ctssets  reserved  for  future  payments  in  case  of  the  grantor's  death,  as 
he  is  if  the  annuity  is  secured  by  bond,  which  for  that  purpose  is 
treated  as  an  actual  subsisting  debt. 

665.  Clauses  in  a  personal  annuity  deed. 

(1.)  Recital  that  grantor  has  given  grantee  his  bond,  or  executed 
the  warrant  of  attorney,  and  that  a  policy  of  assurance  has  been 
effected  on  the  grantor's  life. 

(2.)  Covenant  by  grantor  to  pay  grantee  the  annuity,  and  [if  the 
life  policy  is  not  already  effected]  to  insure  grantor's  life  and  to 
assign  the  policy ;  or 

(3.)  Its  actuid  assignment,  if  already  effected. 
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(4.)  Covenant  not  to  do  any  act  which  may  vacate  the  policy,  or 
by  which  any  extra  premium  may  become  payable  thereon,  and  to 
repay  any  moneys  which  grantee  may  pay  in  respect  thereof. 

(5.)  Clause  that  the  bond  or  warrant  of  attorney,  or  both,  are  to 
be  considered  as  collateral  securities  for  the  annuity ;  and  that,  on 
pa3rment  of  the  annuity,  the  grantee  will  acknowledge  satisfaction 
on  the  record  of  judgment. 

(6.)  Proviso  for  redemption  and  repurchase. 

666.  Registry  of  annuities  is  necessary  if  charged  on  real  estate. 

667.  The  regrani  of  annuities,  when  redeemed,  is  not  much  unlike 
a  reconveyance  on  paying  off  a  mortgage. 

(1.)  Recital  of  grant  of  the  annuity  and  proviso  for  redemption, 
and  that  grantor  has  agreed  with  grantee  to  redeem  the  annuity  ac- 
cordingly, all  arrears  being  paid  up  to  date. 

(2.)  The  premises  charged  are  then  reconveyed  or  reassigned,  as 
the  case  may  be,  to  the  grantor,  exonerated  from  the  charge. 

668.  An  annuity  for  the  joint  lives  of  a  man  and  his  wife,  charged 
on  land,  presents  difficulties. 

At  common  law,  a  married  woman  cannot  convey,  but  semhle 
that  the  Canadian  statute,  14,  15  Vic,  c.  115,  may  apply  to  an  in- 
terest of  this  kind ;  for,  if  not,  then  it  would  seem  that  such  an 
annuity,  once  granted,  cannot  be  redeemed  during  the  life  of  the 
husband,  except  as  to  the  interest  of  the  husband  alone,  and  that 
a  regrant  in  full  is  only  possible  by  the  surviving  joint  annuit- 
ant In  practice,  however,  it  has  been  assumed  that  the  statute 
applies ;  and  that  practice  has  not  yet  been  overruled  by  any 
decision. 


FORMS. 

669.  Money  Bond. 

Enow  all  men  bt  tbbbe  presbxts  :  That  held  and  firmly 

bound  unto  ,  in  the  penal  sum  of  dollars  of  law- 

ful money  of  Canada,  to  be  paid  to  the  said  ,  or 

to  ,         certain  attorney,  executors,  administrators,  or  as- 

signs ;  for  which  payment,  well  and  tnily  to  be  made,  bind 

,  heirs,  executors,  and  administrators,  firmly  by  these 

presents.     Sealed  with  seal.     Dated  this 

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

The  condition  of  the  above  written  bond  or  obligation  is  such 
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that,  if  the  above  bounden  ,      heirs,  executors,  or  administra- 

tors, do  and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto 
,         executors,  administrators,  or  assigns,  the  just  and  full 
sum  of  dollars,  with  interest  thereon  at  the  rate  of  per 

cent,  per  annum,  on  the  days  and  times  and  in  the  manner  follow- 
ing: that  is  to  say,  ,  without  any  deduction,  defalcation,  or 
abatement,  whatsoever;   Then  the  said  bond  or  obligation  to  be 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 
Signed,  sealed,  and  delivered 

in  presence  of  V  A.  B.     [Seal.] 

E.  F. 


670.  Bond  for  a  Deed  of  Land. 

Enow  all  men  by  these  presents  :  That  held  and  firmly 

bound  unto  in  the  penal  sum  of  of  lawful  money 

of  Canada,  to  be  paid  to  the  said  ,  or  to  certain 

attorney,  executors,  administrators,  or  assigns;  for  which  payment, 
well  and  truly  to  be  made,  bind  ,         heirs,  execu- 

toi*s,  and  administrators,  and  every  of  them,  forever,  firmly  by  these 
presents.     Sealed  with  seal.     Dated  this 

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

Whereas  the  said  ha       contracted  with  the  above 

bounden  for  tlie  absolute  purchase,  in  fee  simple,  free 

from  all  incumbrances,  of  the  following  parcel  or  tract  of  land, 
hereditaments,  and  premises :  that  is  to  say,  (description, ;) 

And  whereas  the  said  ha     agreed  to  pay  therefor  the 

sum  of  of  lawful  money  of  Canada,  at  the  times  and  in  man- 

ner following :  that  is  to  say  ; 

Now  the  condition  of  the  above  obligation  is  such  that,  if  the 
said  ,      heirs,  executors,  administrators,  or  assigns,  shall  well 

and  truly  pay,  or  cause  to  be  paid,  to  the  above  bounden  , 

executors,  administrators,  or  assigns,  the  sum  of  ,  at  the  times 

and  in  manner  aforesaid ;  Then,  if  the  above  bounden  ,  heirs 
and  assigns,  shall,  by  good  and  sufticient  deed  or  deeds  of  convey- 
ance, in  fee  simple,  convey  and  assure,  or  cause  to  be  conveyed  and 
assured,  unto  the  said  ,       heirs  and  assigns,  forever,  the  said 

premises  herein  before  described,  free  from  all  incumbrances;  Then 
the  above  obligation  shall  be  void,  otherwise  to  be  and  remain  in 
full  force  and  virtue. 

Signed,  sealed,  and  delivered 

in  presence  of  }•  C.  D.     [Seal.] 

E.  F. 
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671.  Common  Bond,  vdth  Condition. 

Know  all  men  by  thbse  presents  :  That  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of 

Canada,  {state  occupation^)  am  held  and  firmly  bound  unto  C.  D.,  of 
,  in  the  county  of  ,  and  province  aforesaid, 

(state  occupation^)  in  the  sum  of  dollars,  lawful  money  of  Canada, 

to  be  paid  to  the  said  C.  D.,  his  certain  attorney,  executors,  administra- 
tors, or  assigns;  for  which  payment,  well  and  truly  to  be  made,  I 
bind  myself,  my  heirs,  executors,  and  administrators,  firmly  by  these 
presents.     Sealed  with  my  seal.     Dated  the  day  of 

,  one  thousand  eight  hundred  and  .* 

The  condition  of  the  above  obligation  is  such  that,  if  the  above 
bounden  A.  B.,  his  heirs,  executors,  or  administrators,  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  above  named  C.  D.,  his  ex- 
ecutors, administrators,  or  assigns,*  the  sum  of  ^\q  hundred  dollars, 
in  five  equal  annual  payments  from  the  date  licreof,  with  interest 
half-yearly,  on  the  first  day  of  January  and  July  in  each  year,  upon 
the  whole  sum  outstanding  on  this  security ;  Then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  ) 

in  presence  of  >  A.  B.     [Seal.] 

G.  H.  \ 


672.  Bond  of  Two  Obligors. 

Enow  all  men  by  these  presents  :  That  we,  A.  B.,  of  the  city  of 
,  in  the  county  of  ,  and  Province  of  Canada, 

(state  occupation,)  and  C.  D.,  &c.,  are  held  and  firmly  bound 

unto  E.  F.,  of  the  city  of  ,  in  the  county  of  ,  and 

province  aforesaid,  in  the  sum  of  one  thousand  dollars  of 

lawful  money  of  the  Province  of  Canada,  to  be  paid  to  the  said  E.  F., 
his  certain  attorney,  executors,  administrators,  or  assigns ;  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors,  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.     Sealed  with  our  seals.     Dated  this 

day  of  ,  one  thousand  eight  hundred 

and 

The  condition  of  the  above  obligation  is  such  that,  if  the  above 
bounden  A.  B.  and  C.  D.,  or  either  of  them,  their  or  either  of  their 
heirs,  executors,  or  administrators,  shall  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  above  named  E.  F.,  dec,  (here  describe  the 
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payment  to  be  made  or  the  covenant  to  be  performed,  as  the  case 
may  be.)     Then,  &c.,  {as  in  n,  671.) 

SlONBD,  SEALED,  AND  DELIVERED    )  X    TK        FSkAL  1 

in  presence  of  J  ^' j^     [g^^J 


G.  H. 


673.  Condition  in  a  Bond  iliat  Principal  Money  shall  be- 
come Payable  on  Default  in  Payment  of  Interest. 

And  it  is  hereby  expressly  agreed  that,  in  case  of  default  made 
in  payment  of  the  said  interest,  or  any  part  thereof,  on  any  day 
whereon  the  same  is  herein  before  made  payable,  and  if  the  same  re- 
mains unpaid  and  in  arrear  for  the  space  of  thirty  days ;  Then  and 
from  thenceforth,  that  is  to  say  after  the  lapse  of  the  said  thirty 
days,  the  aforesaid  principal  sum  of  dollars,  with  all  arrears 

of  interest  thereon,  shall,  at  the  option  of  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  become  due  and  payable  immediate- 
ly thereafter,  although  the  period  above  limited  for  the  payment 
thereof  may  not  then  have  expired :  any  thing  herein  before  con- 
tained to  the  contrary  thereof,  in  any  wise,  notwithstanding. 


674.  Bond  to  a  Corporation. 

Know  all  men  by  these  presents  :  That  I,  A.  B.,  of  the  village 
of  ,  in  the  county  of  ,  and  Province  of 

Canada,   {state  occupation,)  am  held  and   firmly  bound  unto  the 

Sname  the  company  or  corporation,)  in  the  sum  of  dollars,  law- 

ul  money  of  the  Province  of  Canada,  to  be  paid  to  the  said  {corpora' 
tion  or  company^  or  their  successor  or  assigns;  for  which  pay- 
ment, well  and  tnily  to  be  made,  I  bind  myself,  ray  heirs,  execu- 
tors, and  administrators,  firmly  by  these  presents.  Sealed  with  my 
seal.     Dated  the  day  of  ,  one  thousand 

eight  hundred  and  .* 

The  condition  of  the  above  obligation  is  sucli  that,  if  the  above 
bounden  A.  B.,  his  heirs,  executors,  or  administrators,  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  above  named  (corporation  or 
company,)  or  their  successors  or  assigns,  the  just  and  full  sum  of 
{Here  set  out  the  money  to  be  paid,  or  the  contracts  to  Ite  performed, 
or  the  duty  to  be  done.)     Then,  (&c. 

Signed,  sealed,  &c.  A.  B.     [Seal.] 
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675.  Bond  to  Executors. 

Know  all  men  bt  these  presents  :  That  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of  Canada, 

am  held  and  firmly  bound,  unto  C  D.,  E.  F.,  and  L.  M.,  of  the  town 
of  ,  in   the  county  of  ,  and  province 

aforesaid,  executors  of  the  last  will  and  testament  of  S.  T.,  deceased, 
late  of  the  of  ,  in  the  county  of  , 

and  province  aforesaid,  in  the  sura  of  dollars  lawful  money  of 

Canada,  to  be  paid  to  the  said  C.  D.,  E.  F.,  and  L.  M.,  executors  as 
aforesaid,  the  survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  their  or  his  assigns ;  for  which  payment, 
well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors,  and 
administrators,  firmly  by  these  presents.  Sealed  with  my  seal. 
Dated  the  day  of  ,  one  thousand  eight 

hundred  and 

The  condition  of  the  above  written  obligation  is  such  that,  if 
the  above  boundcn  A,  B.,  his  heirs,  executors,  or  administrators, 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above  named 
C.  D.,  E.  F.,  and  L.  M.,  executors  as  aforesaid,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  the  just  and  full  sum  of.  {^Here  state  the  pay- 
ment to  be  made,  and  conclude  as  before,) 

Signed,  sealed,  &c,  A.  B.     [Seal.] 


676.   Bond  to  Executors  by  Legatees. 

Enow  all  men  by  these  presents  :  That  we,  A.  B.  and  0.  P., 
of  the  city  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  are  held  and  firmly  bound  unto  C.  D.,  E.  F., 
and  L.  M.,  of  ,  executors  of  the  last  will  and  testament 

of  S.  T.,  deceased,  late  of  the  town  of  ,  in  the  county  of 

,  and  province  aforesaid,  in  the  sum  of  dollars,  law- 

ful money  of  Canada,  to  be  paid  to  the  said  C.  D.,  E.  F.,  and  L.  M., 
executors  as  aforesaid,  or  to  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or  his  assigns ; 
for  which  payment,  well  and  tnily  to  be  made,  we  bind  ourselves, 
our  and  each  of  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
the  day  of  ,  one  thousand  eight  hundred 

and  .* 

Whereas,  in  and  by  the  last  will  and  testament  of  the  said  S.  T., 
deceased,  a  legacy  of  dollars  is  bequeathed  to  the  said  A.  B., 

which  has  been  paid  to  him  by  the  said  C.  D.,  E.  F.,  and  L.  M., 
executors  as  aforesaid ; 
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Now  THE  CONDITION  of  this  obligation  is  such  that^  if  any  debts 
against  the  deceased  above  named  shall  duly  appear,  and  which 
there  shall  be  no  other  assets  to  pay ;  and  if  there  shall  be  no  other 
assets  to  pay  other  legacies,  or  not  suflScient,  then  the  said  A. 
13.  shall  refund  the  legacy  so  paid,  or  such  rateable  proportion 
thereof,  with  the  other  legatees  of  the  deceased,  as  may  be  neces- 
sary for  the  payment  of  such  debts,  and  the  proportional  parts  of 
other  legacies,  if  there  be  any,  and  the  costs  and  charges  incurred 
by  reason  of  the  payment  of  the  said  A.  B.;  And  that,  if  the 
probate  of  the  will  of  the  said  deceased  be  revoked,  or  the  will 
declared  void,  then  the  said  A.  B,  shall  refund  the  whole  of  the 
legacy,  with  interest,  to  the  said  C.  D.,  E.  F.,  and  L.  M.,  their 
executors,  administrators,  or  assigns. 

Signed,  sealed,  and  delivered  }  A.  B.     [Seal.] 

in  presence  of  f  O.  P.     [Seal.] 


677.  Bond  of  Legatee  or  Representative,  be/are  Suit. 

Enow  all  men  dt  these  presents,  <&c.,  {as  in  n.  671  to  the  *, 
and  then  add :) 

Whereas  the  said  A.  B.  is  about  to  commence  a  suit,  in 
the  court  of  Queen's  Bench  of  the  Province  of  Canada,  aijainst 
the  said  C.  D.,  E.  F.,  and  L.  M.,  as  such  executors  as  aforesaid,  for  the 
purpose  of  recovering  the  amount  of  a  certain  legacy  bequeathed 
to  him  in  and  by  the  last  will  and  testament  of  the  said  S.  T., 
deceased ;  \or,  for  the  purpose  of  recovering  the  distributive  share 
of  the  property  of  the  said  S.  T.,  deceased,  due  to  him,  the  said  A. 
B.,  as  one  of  the  sons  and  heirs  of  the  said  S.  T.,  deceased ;] 

Now  THE  condition  of  this  obligation  is  such  that,  if  any  debts 
owing  by  the  said  deceased  shall  hereafter  be  recovered,  or  duly 
made  to  appear,  for  the  payment  of  which  there  shall  be  no  assets 
other  than  the  said  legacy,  [or  distributive  share,]  then  the  said 
A.  B.  shall  refund  the  amount  that  may  be  recovered  in  any  action 
by  him  against  the  said  executors,  or  such  rateable  part  thereof, 
with  the  other  legatees  [or  representatives]  of  the  deceased,  as  may 
be  necessary  for  the  payment  of  the  said  debts,  and  the  costs  and 
charges  incurred  by  a  recovery  against  the  said  executors  in  any 
suit  therefor.  (If  the  bond  is  given  by  a  legatee,  thefollomng  clatue 
must  he  added :)  And  also  that,  if  no  sufficient  assets  shall  remain, 
after  the  payment  of  said  legacy,  to  pay  any  other  legacy  which  may 
be  due,  then  the  said  A.  B.  shall  refund  such  rateable  part  or  pro- 
portion thereof,  with  the  other  legatees  or  representatives  of  the 
deceased,  as  may  be  necessary  for  the  payment  of  such  other  legacy. 

Signed,  sealed,  ibc,  (as  in  n.  676.)  A.  B.     [Seal.] 
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678.  Bond  of  Indemnity  to  Sheriff. 

* 

Know  all  men  by  these  presents  :  Tliat  we,  A.  B.,  0.  D.,  and 
H.  R.,  of  the  town  of  ,  in  the  county  of  , 

and  Province  of  Canada,  (HtaU  occupation,)  are  held  and  firmly 
bound  unto  C.  D.,  Esquire,  sheriff  of  the  county  of  , 

&c.,  {cL8  in  n,  67 1  to  the  *,  and  then  add :) 

Whereas  the  above  boundcn  A.  B.  did  obtain  a  judgment  in  the 
county  court  of  the  county  of  ,  held  at  , 

in  and  for  the  said  county,  on  the  day  of  , 

18      ,  against  E.  F.,  for  dollars  and  cents, 

damages  and  costs,  whereupon  execution  has  been  issued,  directed, 
and  delivered  to  the  said  0.  D.,  sheriff  as  aforesaid,  commanding 
him  that  of  the  goods  and  chattels  of  the  said  E.  F.  he  should 
cause  to  be  made  the  damages  and  costs  aforesaid ; 

And  whereas  certain  ^oods  and  chattels,  that  appear  to  belong 
to  the  said  E.  F.,  are  claimed  by  L.  M.,  of  the  of 

,  in  the  county  of  ; 

Now,  therefore,  the  condition  of  this  obligation  is  such  that,  if 
the  above  bounden  A.  B.  shall  well  and  truly  Keep,  and  bear  hann- 
less,  and  indemnify  the  said  C.  D.,  sheriff  as  aforesaid,  and  all  and 
every  person  and  persons  aiding  and  assisting  him  in  the  premises, 
of  and  from  all  harm,  let,  trouble,  damages,  costs,  suits,  actions, 
judgments,  and  executions,  that  shall  or  may  at  any  time  arise  or 
be  brought  against  him,  them,  or  any  of  them,  as  well  for  the  levy- 
ing and  makmg  sale,  under  and  by  virtue  of  such  execution,  of  all 
or  any  goods  and  chattels  which  he  or  they  shall  or  may  judge  to 
belong  to  the  said  E.  F.,  cw  for  entering  any  shop,  store,  building,  or 
other  premises,  for  the  taking  of  any  such  goods  and  chattels ;  Then 
this  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 


A.  B. 
Signed,  sealed,  &c.,  (as  in  n.  676.)  V  C.  D. 

H.R. 


■' 


Seal. 

Seal. 
Seal. 


679.  Bond,  with  Warrant  of  Attorney  to  Confess  Judg- 
ment. 

Know  all  men,  &c.,  {as  in  n,  671  to  the*,  and  then  add:) 
the  sum  of  $  on  demand,  (or  otherwise,  as  the  case  may  he ;) 

Then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

Signed,  sealed,  &c.,  {as  in  n.  676.)  A.  B.     [Seal.] 

Whsesas  I,  A.  B.,  of  ,  am  held  and  firmly  bound  unto  C. 

D.,  of  9  ^y  A  certain  bond  or  obligation  of  this  date,  in  the 
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penal  sum  of  $  ,  conditioned  for  the  payment  of  $  ,  on 

demand ; 

Now,  THEREFORE,  I  do  authorize  and  empower  any  attorney,  in 
any  court  of  record  in  the  Province  of  Canada,  to  appear  for  me 
at  the  suit  of  the  said  obligee,  or  his  representatives,  in  an 
action  of  debt,  and  confess  judgment  against  me  upon  the  said 
bond  or  obligation,  or  for  so  much  money  borrowed,  of  any  t^rm 
or  vacation  of  term  antecedent  or  subsequent  to  this  date ;  and  to 
release  to  the  said  obligee  all  errors  that  may  intervene  in  obtaining 
said  judgment,  or  in  issuing  execution  on  the  same. 

Signed  and  sealed,  this  day  of  ,  A.  D.  1 8     . 

Signed  ill  presence  of )  ^  ^^      ^g^^^-j 


680.  Bond  to  Execute  a  Conveyance. 

Know  all  men,  &c.,  (as  in  n.  67 1,  to  the  condition,  and  then  add:) 

Tub  condition  of  the  above  obligation  is  such  that,  if  the 
above  bounden  A.  B.,  on  or  before  the  day  of  next, 

or  in  case  of  his  death  before  that  time,  if  the  heirs  of  the  said 
A.  B.,  within  three  months  after  his  decease,  [if  such  heirs  shall 
then  be  of  full  age,]  shall  and  do,  upon  the  reasonable  request  and 
at  the  cost  and  charge  of  the  said  C.  D.,  his  heirs  or  assigns,  make, 
execute,  and  deliver,  or  cause  so  to  be,  a  good  and  sufficient  deed, 
in  fee  simple,  free  from  all  incumbrance,  and  with  the  usual  cove- 
nants, of  the  following  described  premises,  to  wit,  all,  <kc.,  (de- 
scribe  premises ;)  Then  the  above  obligation  to  be  void,  else  to 
remain  in  full  force  and  virtue. 

[N.  B. — This  may  be  readily  varied,  if  the  condition  should  be 
to  procure  an  heir  at  law  to  convey,  when  of  age ;  and  a  clause 
may  be  added  to  warrant  and  defend  the  obligee  in  the  quiet  enjoy- 
ment of  the  premises  until  such  conveyance  be  executed.] 

Signed,  sealed,  <&c.,  (as  in  n.  676.) 


681.  Bond  to  Discharge  Bond  and  Mortgage. 

Know  all  men,  ifec,  (as  inn,  671,  to  the  condition,  and  then  add :) 
Whereas  the  said  C.  D.,  and  £.,  his  wife,  have  this  day  con- 
veyed to  the  said  A.  B.,  by  deed  duly  executed  and  bearing  even 
date  herewith,  the  following  described  premises,  to  wit,  all,  &c., 
[describe  premises  conveyed  ;)  suhpct,  however,  to  the  covenants  and 
conditions  contained  in  a  certain  indenture  of  mortgage,  bearing 
date  the  day  of  »  18     ,  executed  by  the  said  C.  D., 

and  E.,  his  wife,  to  S.  Y.  R.,  of  the  of  ,  in  the  county 
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of  ,  for  the  purpose  of  securing  the  paymdnt  of  the  sum 

of  dollars  in  five  years  from  the  day  of  the  date  thereof,  with 

interest  half-yearly,  as  covenanted  to  be  paid  by  the  conditions  of  a 
bond  of  like  date  therewith,  executed  by  the  said  C.  D.  to  the  said 
S.  Y.  R.,  which  said  mortgage  is  a  lien  upon  the  premises  aforesaid, 
and  was  recorded  in  the  office  of  the  registrar  of  the  county  of 

,  on  the  day  of  »  18     »  memorial  number 

,  and  upon  which  there  is  now  remaining  due  and  unpaid  the 
said  principal  sum  of  dollars,  with  interest  from  the 

day  of  last  past ; 

Now,  THEREFORE,  the  Condition  of  the  above  obligation  is  such 
that,  if  the  said  A.  B.,  his  heirs,  executors,  or  administrators,  shall 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  S.  V.  R.,  his 
executors,  administrators,  or  assigns,  all  such  sum  and  sums  of 
money  as  are  or  may  hereafter  become  due  on  the  said  bond  and 
mortgage,  executed  by  the  said  C.  D.,  and  the  said  C.  D.,  and  E., 
his  wife,  as  aforesaid,  and  satisfy  and  discharge  the  same,  saving  the 
said  C.  Dm  his  heirs,  executors,  and  administrators,  harmless  of 
and  from  all  and  all  manner  of  costs,  charges,  and  expenses  in  the 
premises;  Then  the  above  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

Signed,  sealed,  <fec.,  {as  in  n,  676.)  [A.  B.     Seal.] 


682.  Bond  of  an  Officer  of  a  Bank  or  Company. 

Enow  all  men,  &c.,  {as  in  yi.  674  to  Uie  *,  substituting  the 
name  of  the  bank  for  that  of  the  company^  if  necessary^  and  then  add ;) 

Whereas  the  above  bounden  A.  B.  has  been  chosen  and 
appointed  cashier,  \or  teller,  or  treasurer,  as  the  case  may  6f,]  of 
the  Company,  [or  bank,]  by  reason  whereof  divers  sums 

of  money,  goods,  and  chattels,  and  other  things,  the  property  of  the 
said  company  \or  bank]  will  come  into  his  hands ; 

Now,  THEREFORE,  the  Condition  of  the  above  obligation  is  such 
that,  if  the  said  A.  B.,  his  executors  or  administrators,  at  the  expir- 
ation of  his  said  office,  upon  request  to  him  or  them  made,  shall  make 
or  give  unto  the  said  company,  \or  bank,]  or  to  their  agent  or  attor- 
ney, a  just  and  true  account  of  all  such  sum  or  sums  of  money,  goods, 
and  chattels,  and  other  things,  as  have  come  into  his  hands,  charge, 
or  possession,  as  cashier,  [or  teller,  or  treasurer,]  as  aforesaid,  and 
shall  and  do  pay  and  deliver  over  to  his  successor  in  office,  or  any 
other  person  duly  authorized  to  receive  the  same,  all  such  balances, 
or  sums  of  money,  goods,  and  chattels,  and  other  things,  which 
shall  appear  to  be  in  his  hands,  and  due  by  him  to  the  said  com- 
pany, [or  bank ;]  And,  if  the  said  A.  B.  shall  well  and  truly,  hon- 
estly and  faithfully,  in  all  things,  serve  the  said  company,  [or  bank,] 
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in  the  capacity  of  cashier,  [or  teller,  or  treasurer,]  as  aforesaid, 
during  his  continuance  in  office ;  Then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  etc.,  (cm  in  n,  676.)  A.  B.     [Seal.J 


683.  Bond  of  Indemnity  to  a  Surety  in  a  Bond. 

Know  all  men,  <Src.,  (cls  in  n.  671,  to  the  condition^  and  then  add:) 

Whereas  the  said  C.  D.,  at  the  special  instance  and  request 
of  the  above  bounden  A.  B.,  has  bound  himself,  together  with  the 
said  A.  B.,  unto  one  E.  F.,  of  ,  in  a  certain  obligation  bearing 

even  date  herewith,  in  the  penal  sum  of  dollars  lawful  money 

of  Canada,  conditioned  for  the  payment  of  the  sum  of  five  hundred 
dollars,  due  and  owing  by  the  said  A.  B.  to  the  said  E.  F.,  on,  &c. ; 
[as  in  the  bond ;  or,  if  a  bail  bond  be  referred  to,  say :  conditioned 
tor  the  appearance  of  the  said  A.  B.,  <fec. ;  or,  conditioned  that  the 
said  A.  B.  shall  put  in  special  bail,  &c. ;] 

Now,  THEREFORE,  the  conditiou  of  the  above  obligation  is  such  that, 
if  the  said  A.  B.  shall  well  and  truly  perform  and  fulfill  the  condition 
of  the  said  bond,  executed  to  the  said  E.  F.,  in  manner  and  form  set 
forth  herein,  and  at  all  times  hereafter  save  harmless  the  said  C.  D., 
his  heirs,  executors,  and  administrators,  of  and  from  the  said  obliga- 
tion, and  of  and  from  all  actions,  costs,  and  damages,  for  or  by  reason 
thereof;  Then  this  obligation  to  be  void,  else  to  remain  in  full  force 
and  virtue. 

Signed,  sealed,  d^c,  (a«  in  n.  676.)  A.  B.     [Seal.] 


684.  Bond  of  Indemnity  on  Paying  Lost  Note. 

Know  all  men,  <fec.,  (««  in  n,  671  to  the  *,  and  then  add:) 

Whereas  the  said  E.  F.,  on  the  day  of  »  18     , 

did  make,  execute,  and  deliver  unto  the  above  bounden  A.  B.,  for 
a  valuable  consideration,  his  promissory  note  for  the  sum  of 
dollars,  payable  on  or  before  the  day  of  then  next, 

with  interest,  which  said  promissory  note  the  said  A.  B.,  since  the 
delivery  of  the  same  to  him  as  aforesaid,  has,  in  some  manner  to 
him  unknown,  lost  out  of  his  possession ; 

And  whereas  the  said  E.  F.  hath  this  day  paid  unto  the  said  A. 
B.  the  sum  of  dollars,  [the  receipt  whereof  the  said  A.  B.  doth 
liereby  acknowledge,]  in  full  satisfaction  and  discharge  of  the  said 
note,  upon  the  promise  of  the  said  A.  B.  to  indemnify  and  save 
harmless  the  said  E.  F.  in  the  premises,  and  to  deliver  up  the  said 
note,  when  found,  to  the  said  E.  F.,  to  be  cancelled; 

Now,  THSREFORB  the  conditioD  of  this  obligation  is  such  that,  if 
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the  above  boiinden  A.  B.,  his  heirs,  executors,  or  adralnistrators,  or 
any  of  them,  do  and  shall,  at  all  times  hereafter,  save  and  keep  harm- 
less the  said  E.  F.,  his  heirs,  executors,  and  administrators,  of,  from, 
and  against  the  promissory  note  aforesaid,  and  of  and  from  all 
costs,  damages,  and  expenses  that  shall  or  may  arise  therefrom,  and 
also  deliver,  or  cause  to  be  delivered  up,  the  said  note,  when  found, 
to  be  cancelled ;  Then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

Signed,  sealed,  &c.,  {as  in  n.  676.)   I  ^'  5*     fg^^^*] 


685.  BoND^or  Performance  of  a  Contract  to  be  Indorsed 

on  Vie  Agreement. 

Know  all  men,  <&^c.,  {as  in  n.  671,  to  the  condition^  and  then  add ;) 
The  condition  of  this  obligation  is  such  that,  if  the  above 
bounden  A.  B.,  his  executors,  administrators,  or  assigns,  shall  in  all 
things  well  and  truly  keep  and  perfonn  the  covenants,  conditions, 
and  agreements  in  the  within  instrument  contained,  and  on  his  or 
their  part  to  be  kept  and  performed,  at  the  time  and  in  the  manner 
and  form  therein  set  forth ;  Then  the  above  obligation  shall  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  &c.,  {as  in  n,  676.)  A.  B.     [Seal.] 


686.  Bond  for  Payment  of  Money,  to  Accompany  Deposit 

of  Title-Deeds. 

[Exordium^  as  in  n.  671.] 

Whereas  the  above  named  C.  D.  hath  this  day  lent  and  ad- 
vanced unto  the  above  bounden  A.  B.  the  sum  of  dollars, 
at  interest,  and  on  the  treaty  for  the  loan  it  was  agreed  that  the  re- 
payment of  the  same  sum,  and  lawful  interest,  should  be  secured 
unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  by 
the  above  written  bond  or  obligation,  conditioned  as  herein  after 
mentioned,  and  also  by  a  deposit  of  the  lease  and  assignment  of  a 
leasehold  house,  situate  in  ,  in  the  of  , 
now  in  the  occupation  of  the  said  A.  B.,  [and  which,  by  the  said 
assignment,  is  assigned  to  him,  his  executors,  administrators,  and 
assigns,]  as  a  collateral  or  equitable  security  for  the  said  sum  of 
dollars,  and  interest,  and  the  said  A.  B.  hath  accordingly 
deposited  with  the  said  C.  D.  the  lease  and  assignment  of  the  said 
premises,  as  such  collateral  or  equitable  security  as  aforesaid  as  they, 
the  said  A.  B.  and  C.  D.  do  hereby  respectively  acknowledge; 
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Now  THE  CONDITION  of  the  above  written  bond  or  obligation  is 
such  that,  if  the  above  bounden  A.  B.,  his  heirs,  executors,  or  ad- 
ministrators, do  and  shall  pay,  or  cause  to  bo  paid,  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  at  or  in  his  now 
dwelling-house,  situate  at  aforesaid,  the  said  sum  of 

dollars,  with  interest  for  the  same  after  the  rate  of 
for  every  dollars  by  the  year,  on  the  day  of 

now  next  ensuing,  without  any  deduction  or  abatement,  whatsoever, 
for  or  in  respect  of  the  same,  or  otherwise  however ;  Then  the 
above  written  bond  or  obligation  shall  be  void,  or  else  be  and  re- 
main in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  )  A.  B.     [Seal.] 


in  presence  of 


)  A.  B.     [Seal.] 

[  C.  D.     [Seal.] 


687.  Post  Obit  Bond. 

Know  all  men  by  these  presents  :  That  we,  &c. 

Whereas  the  above  named  A.  B.,  on  the  application  and  at  the 
instance  and  request  of  the  said  C.  I).,  hath  contracted  and  agreed 
with  the  said  C.  D.  to  become  the  purchaser  of  the  sum  of 
dollars,  of  lawful  money  of  Canada,  to  be  paid  by  the  said  C.  D., 
his  heirs,  executors,  administrators,  or  assigns,  within  one  year  after 
the  decease  of  the  above  named  E.  F.,  if  and  in  case  the  said  E.  F. 
shall  die  in  the  lifetime  of  the  said  C.  D.,  with  interest  for  the  same 
sum  of  dollars,  if  the  same  shall  become  payable  from  the 

death  of  the  said  E.  F.,  at  and  after  the  rate  of  for  every 

$100  dollars  for  a  year ; 

In  consideration  whereof,  the  said  A.  B.  did  agree  to  pay  to  the 
said  C.  D.  the  sum  of  dollars,  on  the  execution  of  these 

presents ; 

And  whereas  also  the  said  A.  B.  hath,  on  the  day  of  the  date 
of  these  presents,  paid  to  the  said  C.  D.  the  said  sum  of 
dollars,  as  the  said  C.  D.  doth  hereby  acknowledge,  testified  by  his 
sealing  and  delivering  these  presents ; 

Now  the  condition  of  the  above  written  obligation  is  such  that, 
if  the.  said  C.  D.  shall  die  in  the  lifetime  of  the  said  E.  F.,  or  if 
the  said  C.  D.  shall  survive  the  said  E.  F.,  and  the  said  C.  D.,  his 
heirs,  executors,  or  administrators,  or  any  of  them,  do  and  shall, 
within  twelve  calendar  months  next  after  the  decease  of  the  said 
E.  F.,  pay,  or  cause  to  be  paid,  to  the  said  A.  B.,  his  executors,  ad- 
ministrators, or  assigns,  the  full  sum  of  dollars,  if  that  sum 
shall  become  payable,  with  interest  for  the  same,  at  and  after  the 
rate  of  for  every  $100  dollars  for  a  year,  from  the  death 
of  the  said  E.  F.,  and  thenceforth,  until  payment  of  the  said  sum 
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of  ,  withont  any  deduction  or  abatement,  out  of  the  same 

principal  money  and  interest,  on  any  account  whatsoever,  and  with- 
out fraud  or  further  delay ;  Then,  and  in  that  case,  the  above  writ- 
ten bond  or  obligation  shall  be  null  and  void,  or  else  be  and  remain 
in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  )  A.  B. 


in  presence  of  J  C.  D. 


688.  Condition  that  the  Obligor  shall  suffer  his  Intended 

Wife  to  make  a  Will. 

Whereas  a  marriage  is  shortly  intended  to  be  solemnized 
between  the  above  bounden  L.  R.  and  one  M.  W. ; 

Now  THE  CONDITION  of  this  obligation  is  such  that,  if,  after  the 
said  intended  marriage  shall  be  solemnized  between  the  said  L.  K. 
and  M.  W.,  the  said  L.  R.  shall  quietly  permit  and  suffer  the  said 
M.  W.,  in  due  form  of  law^,  to  sign,  seal,  publish,  and  declare  her 
last  will  and  testament  in  writing,  and  in  and  by  the  same  to 
bequeath,  or  otherwise  to  dispose  of,  at  her  free  will  and  pleasure, 
unto  such  person  or  persons  as  to  her  shall  seem  meet,  the  sum  of 
$  ,  of  lawful  money  of  Canada;  And  further,  in  case  of  the 

said  L.  R.  surviving  the  said  M.  W.,  if  the  said  L.  R.,  his  heirs, 
executors,  or  administrators,  or  any  of  them,  upon  reasonable  re- 
quest to  him  or  them  in  that  behalf  made  by  any  such  person  or 
persons  to  whom  she,  the  said  M.  W.,  shall  give  and  bequeath  any 
moneys  not  exceeding  in  the  whole  the  said  sum  of  $  ,  or  the 

value  thereof,  shall  pay,  or  cause  to  be  paid,  all  and  every  such 
moneys,  so  bequeathed  as  aforesaid  by  the  said  M.  W.,  in  such 
manner  as  shall  be  by  her  appointed ;  Then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 


689.  Condition  to  peimit  a  Wife  to  Live  Separate  Jram 

her  Husband. 

Whereas  Jane  A.,  the  wife  of  the  above  bounden  A.  A.,  now  lives 
separate  and  apart  from  her  said  husband,  and  follows  the  business 
and  employment  of  making  and  selling  bonnets,  and  the  said  A.  A. 
hath  agreed  that  his  said  wife  shall  have  and  receive  all  benefit 
arising  therefrom,  or  from  any  other  trade  or  business  which  she 
may  think  fit  to  follow,  to  and  for  her  own  separate  use  and  sup- 
port, wherewith  he,  the  said  A.  A.,  is  not  to  intermeddle,  or  have 
any  profit  or  advantage  therefrom,  so  as  she,  the  said  Jane  A.,  do  not 
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and  shall  not  contract  any  debt  or  debts  for  which  the  person  or 
effects  of  her  said  husband  shall  or  may  be  sued,  charged,  or  incum- 
bered, by  any  means  whatever ; 

Now  THE  CONDITION  of  this  obligation  is  such  that,  if  the  said 
A.  A.  do  and  shall,  from  time  to  time  and  at  all  times  during  the 
natural  life  of  the  said  Jane  A.,  permit  and  suffer  her,  the  said  Jane 
A.,  to  live  separate  and  apart  from  him,  and  to  have  and  receive  all 
profit,  benefit,  and  advantage  arising  or  which  shall  arise  from  her 
said  trade  or  business  of  making  and  selling  bonnets,  or  any  other 
trade  or  business  which  she  shall  follow  or  employ  herself  in,  to  and 
for  her  own  separate  use,  support,  and  maintenance,  without  any 
account,  suit,  trouble,  or  molestation,  whatsoever,  and  without  acting, 
doing,  or  causing  or  permitting  to  be  done,  any  act,  matter,  or  thing, 
whatsoever,  whereby  or  wherewith,  or  by  means  or  occasion  whereof, 
the  said  Jane  A.  shall  or  may  be  molested  or  incumbered,  by  any 
ways  or  riieans  whatsoever.  Or,  if  the  said  A.  A.,  his  heirs,  execu- 
tors, or  administrators,  or  his  or  their  goods  or  chattels,  lands  or 
tenements,  shall,  at  any  time  or  times  hereafter,  be  sued,  attached,  or 
otherwise  charged  or  incumbered,  for  or  by  reason  or  means  of  any 
debt  or  debts  which  his  said  wife  hath  contracted,  or  shall  or  may 
contract ;  Tiibn,  and  in  either  of  the  said  cases,  this  obligation  shall 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 


690.  Condition  to  Marry  a  Woman  ;  or^  in  Default  thereof^ 

to  Pay  a  Sum  of  Money. 

The  condition  of  this  obligation  is  such  that,  if  the  above  bound- 
en  A.  B.  do,  on  or  before  the  day  of  next,  according 
to  the  rules  and  ceremonies  of  the  church,  marry  and 
take  to  wife  E.  D.,  daughter  of  the  said  C.  D.,  [if  the  said  E.  D. 
will  thereunto  assent]  or  if  it  shall  happen  that  the  said  A.  B.  shall 
not  marry  and  take  to  wife  tlje  said  E.  D.,  as  aforesaid,  if  then  he, 
the  said  A.  B.,  do  and  shall  pay,  or  cause  to  be  paid,  unto  the 
said  E.  D.,  her  executors,  administrators,  or  assigns,  the  sum  of 
$  of  lawful  money  of  Canada,  on  the  day  of 
next  ensuing  the  said  day  of  ,  above  men- 
tioned and  limited  for  the  said  marriage ;  Then  this  obligation  shall 
be  void,  otherwise  be  and  remain  in  full  force  and  virtue. 


691.  Condition  o/*  Bond  to  Bankers,  to  Secure  a  Floating 

Balance  of  Account. 

The  condition  of  the  above  written  bond  or  obligation  is  such 
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that,  if  the  above  bounden  A.  B.  and  C.  D.,  or  either  of  them,  or 
either  of  their  heirs,  executors,  or  administrators,  do  and  shall,  on 
demand  tliereof  in  writing,  to  be  made  by  the  partner  or  partners 
for  the  time  being  carrying  on  the  business  of  the  said  bankers,  E. 
and  Co.,  under  the  present  or  any  future  partnership,  or  to  the  last 
partner  or  partners  for  the  time  being  in  the  same  partnership,  or 
his  or  their  representative  or  representatives,  pay,  or  cause  to  be 
paid,  unto  the  partner  or  partners  for  the  time  being  in  such  part- 
nership, such  sum  or  sums  of  money  [not  exceeding  in  the  whole 
the  sum  of  $  ]  as  at  the  time  of  such  demand  shall  be  due 

from  the  said  A.  B.  and  C.  D.,  or  the  sur\-ivor  of  them,  his  heirs, 
executors,  or  administrators,  to  the  partner  or  partners  for  the  time 
being,  or  the  last  partner  or  partners  in  the  said  banking  concern, 
or  his  or  their  executors  or  administrators,  on  or  as  part  of  the  bal- 
ance of  the  account  between  the  said  A.  B.  and  C.  D.,  or  the  sur- 
vivor of  tlt^y  his  heirs,  executors,  or  administrators,  and  such 
banking  partner  or  partners,  his  or  their  executors  or  administrators, 
either  for  principal  money  or  interest,  or  money  lent  or  advanced, 
bills  accepted  or  discounted,  or  on  any  other  account  whatsoever ; 
Then  this  obligation  shall  be  void,  otherNvise  be  and  remain  in  full 
force  and  virtue. 


692.  Note  of  Hand  as  Collateral  Security,  which  may 
be  given  instead  of  Bond  on  Small  Mortgages. 

r$  .] 

Six  months  after  date  I  promise  to  pay  Mr.  or  order 

the  sum  of  t  ,  with  lawful  interest,  [or  with  interest  at  the 

rate  of,  &c.,]  value  received,  being  the  same  principal  money  and 
interest  as  are  mentioned  in  a  certain  [indenture,  bearing  even  date 
herewith,  and  made  or  expressed  to  be  made,  &c.,]  conditional  sur- 
render, of  even  date  herewith,  passed  bjf  me  [and  \V.,  my  wife,]  of 
certain  hereditaments,  in  the  county  of  ,  to  the  use  of 

the  said  (mortgagee,)  his  heii-s  and  assigns. 

(Not  to  be  attested.)  A.  B. 


693.  Bond  to  Secure  an  Annuity />r  Hie  Grantor's  \ot 

Grantee's]  Life. 

I  (obligor)  bind  myself,  my  heirs,  executors,  and  administrators, 
to  ,  his  executors,  administrators,  and  assigns,  for  the 

payment  to  him  and  them  of  $ 

Sealed  with  my  seal.     Dated,  &c. 

The  above  written  obligation  is  conditioned  to  be  void  in  case 
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the  above  bounden  V.,  his  heirs,  executors,  or  administrators,  shall 
pay  to  the  above  named  ,  his  executors,  administrators,  or 

assigns,  during  the  life  of  the  said  V.,  an  annuity  of  $  ,  by 

equal  half-yearly  payments,  commencing  the  day  of 

next.' 


694.  Bond  to  Secltre  an  Annuh^y  duHng  the  Successive 
Lives  of  the  Grantee  and  his  Wife. 

I  [obligor)  bind  myself,  my  heirs,  executors,  and  administrators,  to 
,  his  executors,  administrators,  and  assigns,  for  the  pay- 
ment to  him  and  them  of  $ 

Sealed,  &c.     Dated,  <S:c. 

The  above  written  obligation  is  conditioned  to  be  void  in  case 
the  above  bounden  V.,  his  heirs,  executors,  or  administrator,  shall 
pay  to  the  above  named  ,  or  his  assigns,  during  his  life, 

and  after  his  death  to  ,  his  wife,  [if  she  shall  survive  him,] 

or  her  assigns,  during  her  life,  an  annuity  of  $  ,  by  equal 

lialf-yearly  payments,  commencing  the  day  of 

next. 


695.  FaRTHER  Charge. 

Oil  Bank  Stock  and  Leasehold  Premises. 

This  indenture,  made  the  day  of  ,  185    , 

between  A.  B.,  of  the  one  part,  and  C.  D.,  of  the  other  part 

Whereas,  by  an  indenture  bearing  date  the  day  of 

,  and  made  between  the  said  A.  B.,  of  the  one  part,  and  the 
said  C.  D.,  of  the  other  part,  in  consideration  of  $  advanced 

to  the  said  A.  B.  by  the  said  C.  D.,  he,  the  said  A.  B.,  assigned 
unto  the  said  C.  D.,  nis  executors,  administrators,  and  assigns,  a  cer- 
tain sum  of  $  ,  bank  stock,  standing  in  the  name  of  £.  F.  in 
the  books  of  the  Bank  of  ,  and  representing  a  sum  of 
$  currency,  together  with  the  benefit  of  all  investments 
thereof;  And  also  all  those  leasehold  messuages,  or  dwelling-houses 
and  premises,  situate  and  being  Nos.  ,  street, 
;  To  hold  the  said  sum  of  $  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  and  to  hold  the 
said  leasehold  premises  unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  for  all  the  residue  of  the  respective  terms  there- 
in ;  And,  in  the  indenture  now  being  recited,  is  contained  a  proviso 
for  reassignment  of  the  said  money  and  premises,  on  payment  by 
the  said  A.  B.,  his  executors,  administrators,  or  assigns,  of  the  sum 
of  $  ,  with  interest  thereon,  in  the  meantime,  after  the  rate, 
CD  the  day  and  in  manner  therein  mentioned ; 
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And  whereas  the  said  principal  sum  of  $  remain^  due 

and  owing  to  the  said  C.  D.  upon  the  security  of  the  herein  before 
mentioned   indenture,   together  with  the   current  interest  there- 


on; 


And  whereas  the  said  C.  D.  hath,  at  the  request  of  the  said  A.  B., 
agreed  to  lend  him  the  further  sum  of  $  on  having  the  re- 

payment thereof,  with  interest  thereon  after  the  rate  herein  after 
mentioned,  secured  in  manner  herein  after  appearing ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  pursuauce  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  $  paid  by 

the  said  C.  D.  to  the  said  A.  B.,  on  the  execution  hereof,  [the  re- 
ceipt whereof  the  said  A.  B.  doth  hereby  acknowledge,]  ne,  the 
said  A.  B.,  doth  hereby,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenant  with  the  said  C.  D.,  his  executors  and  adminis- 
trators, that  he,  the  said  A.  B.,  his  heirs,  executors,  or  administra- 
tors, shall  and  will  pay,  or  cause  to  be  paid,,  unto  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  the  sum  of  $  ,  with 

interest  for  the  same  after  the  rate  of  per  cent,  per  annum, 

on  the  day  of  next,  without  any  deduction  what- 

soever ;  And,  in  case  the  said  sum  of  $  shall  not  be  paid  on 

the  said  day  of  next,  shall  and  will  thence- 

forth, during  the  continuance  of  this  present  security,  pay,  or  cause 
to  be  paid,  unto  the  said  C.  D.,  his  executors  or  administrators,  in- 
terest, after  the  rate  aforesaid,  for  the  said  sum  of  $  ^  or  for 
so  much  thereof  as  shall  for  the  time  being  remain  unpaid,  by  equal 
half-yearly  payments,  on  the  day  of  ,  and  the 
day  of                    ,  in  every  year; 

And  it  is  hereby  agreed  and  declared,  and  the  said  A.  B. 
doth  hereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant  with  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, that  the  herein  before  mentioned  sum  of  $  ,  so 
represented  by  the  said  sutd  of  $  bank  stock,  as  aforesaid,  and 
also  the  messuages  and  other  premises  by  the  herein  before  recited 
indenture  assigned,  or  intended  so  to  be,  with  their  rights,  ease- 
ments, and  appurtenances,  shall  respectively  be  and  remain  a  secur- 
ity for,  and  stand  charged  and  chargeable  with,  the  payment  to  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  as  well  of  the 
said  sum  of  $  ,  and  interest  for  the  same,  according  to  the 
covenant  herein  before  contained  of  the  said  A.  B.,  as  of  the  before 
mentioned  sum  of  $  ,  and  all  interest  due  and  to  grow  due 
for  the  same ;  And  that  the  said  stock,  money,  securities,  messuages, 
and  premises,  respectively,  shall  not  in  any  wise  be  redeemed  or  re- 
deemable, but,  upon  payment  by  the  said  A.  B.,  his  heirs,  execu- 
tors, administrators,  or  assigns,  as  well  of  the  said  sum  of  t  , 
and  interest  for  the  same,  as  aforesaid,  as  of  the  said  sum  of  $ 
,  and  the  interest  due  and  to  grow  due  for  the  same  ; 
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And  it  is  herebt  agreed  and  declared  that  tlie  power  of  sale, 
in  the  herein  before  recited  indenture  contained,  for  better  securing 
the  payment  of  the  said  sum  of  S  ,  and  interest,  and  all  trusts 

and  provisions  in  relation  thereto,  shall  extend  and  be  applicable,  so 
as  to  be  a  further  security  for  the  said  sura  of  $  ,  and  interest, 

in  the  same  manner  as  if  the  said  sum  of  $  had  formed  part 

of  the  principal  money  secured  by  the  herein  before  mentioned 
indenture. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 

hands  and  seals,  the  day  and  year  first  above  written. 

Signed,  sealed,  and  delivered,  )  a    -n      m        -i 

t    .,        *  -  *  f  A.  B.     [Seal. I 

m  the^pre^ence  of  ^  ^^      [^^^^j 


696.  Further  Charge  on  Freeholds,  [by  Indorsement.] 

This  indenture,  made  the  day  of  ,  185    , 

between  the  within  named  (mortgagor^  of  the  one  part,  and  the 
within  named  A.  B.,  of  the  other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  $500,  paid  to  the  said  M.  by  the  said 
A.  B.,  the  said  M.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  A.  B.,  his  executors  and  admin- 
istrators, that  the  said  M.,  his  heirs,  executors,  administrators,  or 
assigns,  will  pay  to  the  said  A.  B.,  his  executors,  administrators, 
or  assigns,  $  ,  with  interest  after  the  rate  of  per  cent, 

per  annum,  on  the  day  of  next. 

(2.)  The  said  {mortgagor,)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  A.  B.,  his  executors  and 
administrators,  that  the  said  M.,  his  heirs,  executors,  or  administra- 
tors, will,  on  demand,  reimburse  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,  all  expenses  under  the  subsequent  pow- 
ers, with  interest  after  the  rate  aforesaid,  and  will  pay  to  him  or 
them  interest  after  the  rate  aforesaid,  on  all  principal  moneys  con- 
tinuing secured  hereon,  by  equal  half-yearly  payments,  on  the 

day  of  ,  and  the  day  of  ; 

But  so  that  payment  of  interest  on  such  last  mentioned  moneys, 
after  the  rate  of  per  cent,  per  annum,  within  seven  days  next 

after  each  of  the  said  half  yearly  days,  shall  satisfy  this  covenant  as 
regards  the  interest  payable  on  such  half-yearly  day. 

(3.)  For  the  consideration  aforesaid,  the  said  M.  grants  unto 
the  said  A.  B.,  his  heirs,  executors,  administrators,  and  assigns, 
that  the  said  premises,  by  the  within  written  indenture  expressed  to 
be  granted,  shall  [in  addition  to  %  now  due,  with  the  cur- 

rent interest,  on  the  security  of  the  same  indenture]  be  charged  with 
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the  sum  of  $  ,  and  interest  secured  by  the  foregoing  cove- 

nant, and  not  be  redeemable  until  satisfaction  of  such  covenant ; 
And  further,  that  the  power  of  sale,  and  the  incidental  powers  and 
clauses,  in  the  within  written  indenture  contained,  shall  be  applicable 
as  a  security  for  the  said  sum  of  $500,  and  interest,  as  if  the  same 
had  been  moneys  by  the  within  written  indenture  made  chai^geable 
on  the  premises. 

In  witness  whereof,  &c,,  {<t8  in  n.  695.) 


697.  Assignment  of  Leaseholds  on  a  Sale. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  {vendor,)  of  the  one  part,  and 

C.  D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  (purchofter,)  of  the  other  part. 

Whereas,  by  an  indenture  of  lease,  dated  the  day  of 

,  and  expressed  to  be  made  between  {parties^)  all  that, 
&c.,  {parcels  from  the  lease,)  with  the  appurtenances,  were  demised 
to  the  said  G.  H.,  his  executors,  administrators,  and  assigns,  for  the 
term  of  years  from  the  day  of  ,  at 

the  yearly  rent  by  the  same  indenture  reserved,  and  subject  to  cer- 
tain covenants  and  conditions  therein  contained,  and  by  the  lessee, 
his  executors,  administrators,  and  assigns,  to  be  observed  and  per- 
formed ; 

And  whereas  the  said  premises  are  now  vested  in  the  said  A.  B., 
for  the  residue  of  the  said  term  of  years ; 

And  whereas  the  said  A.  B.  hath  agreed  with  the  said  C.  D.  for 
the  sale  to  him,  for  the  sum  of  $  ,  of  the  premises  aforesaid, 

for  the  residue  of  the  said  term,  and  subject  to  the  rent,  covenants, 
and  conditions  aforesaid,  but  free  from  other  incumbrances ; 

Now  this  indenture  WITNESSETH  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  $  to  the  said 

A.  B.  this  day  paid  by  the  said  C.  D.,  [the  receipt  whereof  the  said 
A.  B.  doth  hereby  acknowledge,]  he,  the  said  A.  B.,  doth  hereby 
ctssign  unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
all  and  singular  the  said  ,  hereditaments  and  premises, 

by  the  said  indenture  of  the  day  of  {licLse) 

expressed  to  be  demised,  with  their  rights,  easements,  and  appurte- 
nances, and  ALL  THE  ESTATE  AND  INTEREST  of  thc  Said  A.  B.  in  the 
said  premises ;  To  hold  the  said  premises  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  for  the  residue  of  the  said 
term  of  years,  at  the  rent  and  subject  to  the  covenants  and 

conditions  in  the  sdd  lease  reserved  and  contained,  and  henceforth 
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by  the  lessee,  his  executors,  administrators,  and  assigns,  to  be  paid, 
observed,  and  performed. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administratoi-s,  covenant  with  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  that  the  rent,  covenants,  and  conditions, 
in  the  said  lease  reserved  and  contained,  and  by  the  lessee,  his  exec- 
utors, administrators,  and  assigns,  to  be  paid,  observed,  and  per- 
formed, have  been  paid,  observed,  and  performed,  up  to  the  date  of 
these  presents. 

And  that,  notwithstanding  any  thing  by  the  said  A.  B.  done  or 
knowingly  suffered,  he,  the  said  A.  B.,  now  hath  power  to  assign 
ALL  AND  SINGULAR  the  said  premises  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  for  the  term,  and  subject  as  and  in 
manner  aforesaid,  free  from  incumbrances. 

And  that  he,  the  said  A.  B.,  his  executors  and  administrators, 
and  every  other  person  lawfully  or  equitably  claiming  through  or  in 
trust  for  him,  will,  at  all  times,  at  the  cost  of  the  said  C.  D.,  his  ex- 
ecutors, administrators,  or  assigns,  execute  and  do  all  such  assur- 
ances and  acts,  for  further  or  better  assuring  all  or  any  of  the  said 
premises  unto  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, for  the  then  residue  of  the  said  tenn,  subject  as  and  in  man- 
ner aforesaid,  as  by  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  shall  be  reasonably  required. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  A.  B.,  his  executors  and 
administrators,  that  he,  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  will  henceforth  pay  the  said  yearly- rent  by  the  said  lease 
reserved,  and  obsene  and  peifonn  all  the  covenants  and  conditions 
therein  contained,  and  by  the  lessee,  his  executors,  administrators, 
or  assigns,  henceforth  to  be  obsen'ed  and  performed,  and  will  keep 
the  said  A.  B.,  his  heirs,  executora,  and  administrators,  indemnified 
against  all  actions,  suits,  expenses,  and  claims,  on  account  of  the 
non-payment  of  the  said  rent,  or  any  part  thereof,  or  the  breach,  or 
non-observance,  or  non-performance  of  the  said  covenants  and  con- 
ditions, or  any  of  them. 

In  witness,  &c.,  (as  in  n.  695.) 


698.  Assignment  of  a  Policy  of  Assurance. 

This  indenture,  made  this  day  of                  ,  between 

A.  B.,  of                    ,  of  ,  in  the  county  of                    , 

and  Province  of  Canada,  ,  {vendor,)  of  the  one  part,  and 

C.  D.,  of                    ,  of  ,  in  the  county  of                     , 
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and  Province  of  Canada,  ,  (purckcLser,)  of  the  other  part, 

witnesseth  as  follows : — 

That,  in  consideration  of  the  sum  of  $  to  the  said  A. 

B.  this  day  paid  by  the  said  C.  D.,  [the  receipt  whereof  he,  the  said 
A.  B.,  doth  hereby  acknowledge,]  ne,  the  said  A.  B.,  doth  hereby 
assign  unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
ALL  THAT  poUcy  of  assurancc  on  the  life  of  him,  the  said  A.  B., 
granted  by  the  Assurance  Society,  dated  the 

day  of  ,  numbered  ,  for  the  sum  of  $  , 

and  under  the  annual  premium  of  ;  And  all  moneys  assured 

or  to  become  payable  by  or  under  the  said  policy,  and  the  full  ben- 
efit thereof,  and  all  the  estate  and  interest  of  the  said  A.  B.  in 
the  said  premises ;  To  bold  the  said  premises  unto  the  said  C.  D., 
his  executors,  administrators,  and  assigns. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  that,  notwithstanding  any  thing  by  him, 
the  said  A.  B.,  done,  or  omitted,  or  knowingly  suffered,  the  afore- 
said policy  is  now  valid  and  in  full  force,  for  the  said  sum  of  $ 

,  and  for  all  bonuses  and  additions  [if  any]  which  have  been 
added  or  made  thereto ;  And  that,  notwithstanding  any  such  thing 
as  aforesaid,  he,  the  said  A.  B.,  now  hath  power  to  assign  the  said 
premises  unto  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, in  manner  aforesaid,  and  free  from  incumbrances. 

And  that  he,  the  said  A.  B.,  will  not  do,  or  omit,  or  knowingly 
suffer  any  thing  whereby  the  said  policy  may  be  vitiated  or  ren- 
dered void  or  voidable,  or  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  may  be  prevented  from  receiving  the  said  sum  of 
$  ,  or  any  bonuses  or  additions  thereto,  or  any  part  there- 

of, respectively. 

And  that,  if  the  said  A.  B.  shall  do  or  suffer  any  thing  whereby 
any  additional  premium  or  payment  shall  become  payable,  for 
keeping  the  said  policy  in  force,  then  he,  the  said  A.  B.,  will,  from 
time  to  time  and  at  all  times,  duly  and  punctually  pay  such  addi- 
tional premium  or  payment,  so  as  to  keep  the  said  policy  in  force. 

And  that  he,  the  said  A.  B.,  his  executors  and  administrators, 
and  every  person  lawfully  or  equitably  claiming  through  or  in  trust 
for  the  said  A.  B.,  his  executors  or  administrators,  will,  at  all  times, 
at  the  cost  of  the  said  C.  D.,  his  executors,  administrators,  or  as- 
signs, execute  and  do  such  assurances  and  acts,  for  more  effectually 
assuring  the  said  premises  unto  the  said  C.  D.,  his  executors,  admin- 
istrators, and  assigns,  in  manner  aforesaid,  or  for  enabling  him  or 
them  to  recover  and  receive  payment  of  the  same,  respectively,  as 
by  him  or  them  shall  be  reasonably  required. 

In  witness,  &c.,  (as  in  n.  695.) 
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699.  Transfer  of  a  Mortgage,  iJiie  Mortgagor  not  hdng 

a  Party. 

This  indenture,  made  the  day  of  between 

A.  B.,  of  ,  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  (mortgagee^)  of  the  one  part, 

and  C.  D.,  of  ,  of  ,  in  the  county  of  , 

and  province  aforesaid,  ,  {transferree^)  of  the  other  part, 

witnesseth  as  follows  : — 

Whereas,  by  an  indenture  dated  the  day  of  , 

and  expressed  to  be  made  between  X.  Y.,  of  ,  of  the  one 

part,  and  the  said  A.  B.,  of  the  other  part,  in  consideration  of  the 
sum  of  %  by  the  said  A.  B.  paid  to  the  said  X.  Y.,  the  said 

X.  Y.  did  grant  unto  the  said  A.  B.,  his  heirs  and  assigns,  the  her- 
editaments intended  to  be  hereby  granted ;  To  hold  the  same  unto 
and  TO  THE  USE  of  the  said  A.  B.,  his  heirs  and  assigns,  subject  to 
a  proviso,  in  the  indenture  now  in  recital  contained,  for  redemption 
of  the  same  premises  on  payment  by  the  said  X.  Y.,  his  heirs,  exec- 
utors, administrators,  or  assigns,  unto  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,  of  the  sum  of  $  ,  with  interest 

for  the  same,  after  the  rate  and  at  the  time  therein  mentioned ; 

And  whereas  the  said  sum  of  %  ,  together  with  % 

for  interest  thereon,  from  the  day  of 

last,  is  now  owing  to  the  said  A.  B.  on  the  said  security ; 

And  whereas  the  said  C.  D.  has  agreed  to  pay  the  said  A.  B. 
the  said  sums  of  %  and  $  ,  making  together  the 

sum  of  %  ,  upon  having  such  transfer  of  the  said  mortgage 

debt,  and  of  the  securities  of  the  same,  as  is  herein  after  contained  ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  pursuaucc  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  %  this  day 

paid  to  the  said  A.  B.  by  the  said  C.  D.,  [the  receipt  whereof  the 
said  A.  B.  doth  hereby  acknowledge,]  he,  the  said  A.  B.,  doth 
hereby  assign  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  all  that  the  said  sum  of  %  (the  principal)  now 

owing  to  the  said  A.  B.  on  the  security  aforesaid,  and  all  interest 
due  and  to  accrue  due  for  the  same ;  And  the  full  benefit  of  the 
covenants  entered  into  by  the  said  {mortgagor)  in  the  said  indenture 
of  the  day  of  ,  (tJu  mortgage^)  and  of  all  other 

securities  for  the  same  premises ;  And  all  the  estate  and  inter- 
est of  the  said  A.  B.  in  the  premises,  together  with  power  for 
the  said  C.  D.,  his  executors,  administrators,  and  assigns,  to  sue 
and  give  receipts  for  the  said  sum  of  $  ,  and  all  interest 

due  and  to  accrue  due  for  the  same,  in  the  name  or  names  of  the 
said  A.  B.,  his  executors  or  administrators ;  To  hold  the  said  prem- 
ises unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
absolutely. 
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And  this  indenture  also  witnbssbth  that,  in  further  parsuance 
of  the  said  agreement,  and  for  the  consideration  aforesaid,  the  said 
A.  B.  doth  hereby  ^ant  unto  the  said  C.  D.,  his  heirs  and  assigns, 
ALL,  <bc.,  situate  in  the  of  ,  in  the  county  of 

,  and  ALL  AND  BiNOULAR  Other  the  hereditaments  by  the 
said  indenture  of  the  day  of  expressed  to  be 

f  ranted,  [or  released,  or  appointed,  or  appointed  and  granted,  <fec. ;] 
'oosTHSR  with  ail  ways,  water-courses,  rights,  privileges,  easements, 
advantages,  and  appurtenances,  whatsoever,  to  the  said  heredita- 
ments or  any  part  thereof  appertaining,  or  with  the  same  or  any 
part  thereof  held,  used,  or  enjoyed,  or  reputed  as  part  thereof,  or 
appurtenant  thereto,  and  all  the  estate  and  interest  of  the  said 
A.  B.  and  C.  D.  in  the  said  premises ;  To  hold  the  said  premises 
unto  and  to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns ;  Sub- 
ject to  the  equity  of  redemption  subsisting  therein  under  the  said 
indenture  of  the  day  of  ,  {the  mortgagey)  and 

with  the  benefit  of  the  power  of  sale  therein  contained. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs,  execu- 
tors, and  administrators,  that  the  said  sum  of  dollars,  with 
interest  thereon  from  the  said  day  of  ,  is  now 
owing  to  him,  the  said  A.  B.,  on  the  aforesaid  security,  and  that  he, 
the  said  A.  B.,  hath  not  done  or  knowingly  suffered  any  thing 
whereby  the  said  moneys,  hereditaments,  and  premises,  or  any 
part  thereof,  respectively,  are  or  can  be  impeached,  incumbered,  or 
affected,  in  any  wise  howsoever. 
In  witness,  &c.,  ((M  in  n,  695.) 


700.  Assignment  of  Leasehold  Property. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  ,  {vendor^)  of  the  one  part,  and  C.  D.,  of 

,  {purchaser y)  of  the  other  part,  witnesseth  as  follows: — 

Whereas,  by  indenture  of  lease,  bearing  date  the  day 

of  ,  and  made  between  G.  H.,  of  the  one  part,  and  the 

said  A.  B.,  of  the  other  part,  for  the  considerations  therein  men- 
tioned, ALL,  &c.,  {description  of  the  property  as  given  in  the  lease^ 
and  their  respective  appurtenances,  were  demised  by  the  said  G.  H. 
unto  the  said  A.  B.,  his  executors,  administrators,  and  assigns,  from 
the  day  of  then  last  past,  for  the  term  of 

years,  at  the  yearly  rent  of  %  ,  and  under  and  subject 

to  the  covenants,  conditions,  and  agreements  in  the  said  indenture 
of  lease  contained; 

And  wbsbxas  the  said  A.  B.  hath  contracted  and  agreed  with 
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the  said  C.  D.,  for  the  sale  to  him  of  the  said  hereditameDts  and 
premises  comprised  in  and  demised  by  the  said  recited  indenture 
of  lease  of  the  dav  of  ,  with  the  appurte- 

nances, for  the  residue  now  to  come  of  the  said  term  of  years, 

at  and  for  the  price  or  sum  of  $  ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  pursuaucc  and  per- 
formance of  the  said  agreement,  and  for  the  considerations  afore- 
said, he,  the  said  A.  B.,  by  these  presents  doth  assign  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  all  and  singular 
the  said  messuages,  tenements,  pieces  or  parcels  of  land,  heredita- 
ments, and  premises  comprised  in  and  demised  by  the  said  recited 
indenture  of  the  day  of  ,  with  their  appur- 

tenances, AND  all  THE  ESTATE,  right,  title,  interest,  term  and  tenns 
yet  to  come  and  unexpired,  possibility,  property,  possession,  claim, 
and  demand,  whatsoever,  botn  at  law  and  in  equity,  of  him,  the  said 
A.  B.,  in,  to,  out  of,  or  upon  the  same  hereditaments  and  premises 
and  every  part  thereof;  To  have  and  to  hold  the  said  messuages, 
tenements,  pieces  or  parcels  of  land,  hereditaments,  and  premises, 
herein  before  assigned,  or  expressed  or  intended  so  to  be,  unto  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  for  and  during 
all  the  residue  and  remainder  now  to  come  and  unexpired  of  the 
said  term  of  years,  at  the  rent  and  under  and  subject  to  the 

covenants,  conditions,  and  agreements  by  and  in  the  said  indenture 
of  lease  of  the  day  of  reserved  and  con- 

tained, and  which  henceforth,  on  the  part  of  the  lessee,  his  execu- 
tors, administrators,  or  assigns,  are  or  ought  to  be  paid,  obser\'ed, 
or  performed. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  and  agree  with  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  in  manner  following:  that  is 
to  say,  that,  for  and  notwithstanding  any  act,  deed,  matter,  or  thing, 
whatsoever,  by  him,  the  said  A.  B.,  or  by  any  person  or  persons  law- 
fully claiming  from,  under,  or  in  trust  for  him,  made,  done,  omitted, 
committed,  or  executed,  or  knowingly  or  willingly  suffered,  to  the 
contrary,  the  said  recited  indenture  of  lease,  at  the  time  of  the  ex- 
ecution of  these  presents,  is  a  good  and  effectual  lease  in  the  law 
of  the  said  hereditaments  and  premises  hereby  assigned,  and  has 
not  in  any  respect  become  forfeited  or  surrendered,  or  become  void 
or  voidable. 

And  that  the  rent,  covenants,  conditions,  and  agreements,  by 
and  in  the  said  indenture  of  lease  reserved  and  contained,  have,  on 
the  tenant's  or  lessee's  part,  been  duly  paid,  observed,  or  perfonned, 
up  to  the  day  of 

And  that  for  and  notwithstanding  any  such  act,  deed,  matter,  or 
thing,  as  aforesaid,  he,  the  said  A.  B.,  now  hath  in  himself  good 
right  and  absolute  authority  to  assign  the  said  hereditaments  and 
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premises  hereby  assigned  or  expressed,  or  intended  so  to  be,  unto 
the  said  C.  D.,  nis  executors,  administrators,  and  assigns,  for  all  the 
residue  of  the  said  term  of  years,  in  manner  aforesaid,  and 

according  to  the  true  intent  and  meaning  of  these  presents. 

And  that  it  shall  be  lawful  for  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  at  all  times  hereafter,  during  the  said  term 
of  years,  peaceably  and  quietly  to  enter  into,  and  have,  hold, 

occupy,  possess,  and  enjoy  the  same  hereditaments  and  premises, 
with  their  appurtenances,  and  to  receive  the  rents  and  profits  thereof, 
and  of  every  part  thereof,  to  and  for  his  and  their  own  use  and 
benefit,  without  any  lawful  let,  suit,  trouble,  eviction,  claim,  or  de- 
mand, whatsoever,  of  or  by  him,  the  said  A.  B.,  his  executors  or  ad- 
ministrators, or  any  person  or  persons  claiming  or  to  claim  from, 
under,  or  in  trust  for  him,  them,  or  any  of  them ;  And  that  free 
and  clear,  and  freely  and  clearly  exonerated  and  discharged,  or  by 
the  said  A.  B.,  his  heirs,  executors,  or  administrators,  well  and  suf- 
ficiently saved,  defended,  kept  harmless,  and  indemnified,  of,  from, 
and  against  all  former  and  other  estates,  titles,  troubles,  charges, 
and  incumbrances,  whatsoever,  either  already  or  to  be  hereafter  had, 
made,  done,  committed,  or  sufiered  by  the  said  A.  B.,  his  executors, 
or  administrators,  or  by  any  other  person  or  persons  lawfully  claim- 
ing or  to  claim  from,  under,  or  in  trust  for  him,  them,  or  any  of 
them. 

And  furthbr,  that  the  said  A.  B.,  his  executors  and  adminis- 
trators, and  all  other  persons  having  or  claiming,  or  who  shall  or 
may  hereafter  have  or  claim,  any  estate,  right,  title,  or  interest,  at 
law  or  in  equity,  in,  to,  or  out  of  the  said  hereditaments  and  prem- 
ises, hereby  assigned,  or  expressed  or  intended  so  to  be,  or  any  of 
them,  or  any  part  thereof,  from,  under,  or  in  trust  for  the  said  A. 
B.,  his  executors  or  administrators,  shall  and  will,  from  time  to 
time  and  at  all  times  hereafter,  daring  the  said  term  of  years, 

upon  every  reasonable  request,  and  at  the  proper  costs  and  chaises 
of  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  make 
and  perfect,  or  cause  to  be  made  and  perfected,  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  assignments,  and  assurances 
in  the  law,  whatsoever,  for  the  further,  better,  more  perfectly  and 
absolutely  assigning  and  assuring  of  the  said  hereditaments  and 
premises,  hereby  assigned,  or  expressed  or  intended  so  to  be,  with 
their  appurtenances,  unto  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  for  the  remainder  which  shall  be  then  to  come  and 
unexpired  of  the  said  term  of  years,  as  by  the  said  C.  D.,  his 

executors,  administrators,  or  assigns,  or  his  or  their  counsel,  shall 
be  advised  and  required. 

And  toe  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  A.  B.,  his  execu- 
tors and  administrators,  that  he,  the  said  C.  D.,  his  executors,  ad- 
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ministrators,  and  assigns,  shall  and  will,  at  all  times  hereafter  during 
the  said  term  of  years,  pay,  or  cause  to  be  paid,  the  yearly 

rent,  by  the  said  recited  indenture  of  lease  reserved,  which  shall 
henceforth  grow  due  and  payable  in  respect  of  the  premises  hereby 
assigned,  and  also  observe,  perform,  and  keep  all  and  singular 
the  covenants,  conditions,  and  agreements,  in  the  said  indenture  of 
lease  contained,  and  which  henceforth,  on  the  part  of  the  tenant, 
lessee,  or  the  assignee  of  the  premises  hereby  demised,  are  or  ought 
to  be  observed,  performed,  and  kept,  and  shall  and  will,  from  time  to 
time  and  at  all  times  hereafter,  save,  defend,  and  keep  harmless  and 
indemnify  the  said  A.  B.,  his  heirs,  executors,  and  administrators,  and 
his  and  their  estates  and  effects,  from  and  against  the  payment  of 
the  said  rent,  and  the  performance  of  the  said  covenants,  conditions, 
and  agreements,  and  from  and  against  all  actions,  suits,  cause  and 
causes  of  action  and  suit,  costs,  expenses,  damages,  claims,  and 
demands,  whatsoever,  for  or  on  account  of  the  same,  or  in  any  wise 
relating  thereto. 

In  witness,  &c.,  (cur  in  n.  695.) 


701.  Assignment  of  Leaseholds  for  Years  lone  lease]  by 

an  Assignee  of  the  Term. 

This  indenture,  made  the  day  of  ,  between 

M.  N.,  of  ,  (vendor,)  of  the  one  part,  and  P.  T,  of 

,  (purchaser^)  of  the  other  part,  witnesseth  as  follows : — 

The  said  M.  N.,  in  consideration  of  9  ,  paid  to  him  by  the 

said  P.  T,  assigns  unto  the  said  P.  T.,  his  executors  and  adminis- 
trators, all  and  singular  (description  of  Vie  property^  [with  their 
legal  or  usual  appurtenances,]  during  the  subsisting  residue  of  the 
term  of  years  created  by  a  lease,  [dated,  &c.,]  from  A.  B., 

of  ,  to  C.  D.,  of  ,  and  now  by  mesne  assign- 

ments and  operations  of  law  vested  in  the  said  M.  N  ; 

The  said  M.  N.,  (vendor,)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  (purchaser,)  his  executors, 
administrators,  and  assigns,  that,  notwithstanding  any  thing  by  the 
said  M.  N.  done  or  knowingly  suffered,  the  said  lease  is  subsisting 
unprejudiced,  and  the  said  M.  N.  is  entitled  to  execute  this  assign- 
ment of  the  premises,  free  from  incumbrances  and  liability  under 
the  said  lease,  up  to  the  present  date ;  And  that  he,  and  every  person 
claiming  under  or  in  trust  for  him,  will,  at  the  cost  of  the  said  P.  T., 
his  executors,  administrators,  and  assigns,  do  all  acts  required  for 
perfecting  such  assignment 

The  said  P.  T,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenants  with  the  said  M.  N.,  his  executors  and  administrators, 
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that  the  said  P.  T.,  his  executors,  administrators,  and  assigns,  will 
discharge  and  keep  the  said  M.  N.,  his  heirs,  executors,  and  admin- 
istrators, indemnified  against  all  liabilities  under  the  said  lease,  sub- 
sequently to  the  present  date. 
In  witness,  &c.,  (as  in  n.  695.) 


702.  Demise  q/" Leaseholds  by  the  Original  Lessee,  Leav- 
ing a  Few  Days'  Eeversion  in  Him. 

This  form  will  be  the  same  as  an  ordinary  lease,  but  will  re- 
peat verbatim  the  covenant  and  clauses  of  the  original  lease,  and 
the  terra  will  be  limited, — 

**  To  HOLD  the  said  premises  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  for  the  whole  of  the  unexpired  term  sub- 
sisting in  the  said  premises,  saving  and  excepting  thereout  the 
last  three  days  thereof." 

N.  B. — If  the  owner  of  a  term  in  leaseholds  is  not  the  original 
lessee,  he  can  discharge  himself  from  all  liability  to  his  lessor  by 
assigning  the  whole  of  his  term  to  another,  and  such  an  assignment 
is  frequently  made  to  a  pauper  for  that  very  purpose ;  but  an  original 
[or  first]  lessee  can  not  so  discharge  himself,  but  continues  liable  to 
the  original  lessor,  notwithstanding  any  assignment  which  he  may 
make.  He  has  no  power  during  the  residue  of  the  term  to  compel 
his  assignee  to  observe  the  covenants  of  the  original  lease,  and  may 
be  involved  in  ruinous  expense  by  his  neglect  of  them,  and  there- 
fore it  is  more  judicious,  in  disposing  of  such  property,  to  execute 
an  underlease,  only  retaining  a  nominal  reversion,  so  as  to  give  a 
right  of  re-entry  on  default  made  by  the  underlcssec. 


703.  Assignment  ^Life  Policy. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  ,  {vendor,)  of  the  one  part,  and  C.  D.,  of  , 

(pvrchaser,)  of  the  other  part,  witnesseth  as  follows: — 

(1.)  The  said  A.  B.,  in  consideration  of  $  ,  paid  to  him 

by  the  said  C.  D.,  assigns  unto  the  said  C.  D.,  his  executors  and 
administrators,  a  policy  for  $  on  the  life  of  the  said  A.  B., 

effected  in  his  name,  on  the  day  of  ,  with  the 

Society,  and  numbered  ,  with  all  moneys  ulti- 

mately payable  thereon,  and  power  for  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  in  the  name  of  the  said  A.  B.,  his  executors 
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and  administrators,  to  recover,  receive,  and  give  receipts  for  the 
same  premises. 

(2.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  that,  notwithstanding  any  thing  by  the  said  A.  B. 
done  or  knowingly  suffered,  he  is  entitled  to  execute  this  assign- 
ment of  the  premises,  free  from  incumbrances,  and  that  he,  and  every 
person  claiming  under  or  in  trust  for  him,  will,  at  the  cost  of  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  do  all  acts 
required  for  perfecting  such  assignment,  or  facilitating  the  recovery 
of  the  said  premises. 

In  witness,  <fec.,  {as  in  n.  696.) 


704.  Transfer  of  Mortgage  of  Freeholds  hy  Indorse- 
ment, Mortgagor  not  Joining. 

This  indenture,  made  the  day  of  ,  between  the 

within  named  A.  B.,  of  the  one  part,  and  C.  D.,  of  ,  of  the 

other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  $  ,  paid  by  the  said  C.  D.  to 

the  said  A.  B.,  in  discharge  of  the  principal  and  current  interest 
now  due  on  the  security  of  the  within  written  indenture,  the  said 
A.  B.  assigns  unto  the  said  C.  D.,  his  executors  and  administrators, 
the  principal  moneys  and  interest  secured  by  the  within  written 
indenture,  and  all  securities  for  the  same,  with  power  for  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  or  his  or  their  sub- 
stitute or  substitutes,  in  the  name  or  names  of  the  said  A.  B.,  his 
executors,  and  administrators,  to  sue  for,  receive,  and  give  receipts 
for  the  same  premises. 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.  grants 
unto  the  said  C.  D.,  and  his  heirs,  the  premises  by  the  within  writ- 
ten indenture  granted,  subject  to  the  subsisting  equity  of  redemp- 
tion under  the  same  indenture. 

(3.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  [executors,  admin- 
istrators] and  assigns,  that  the  said  A.  B.  hath  done  or  knowingly 
suffered  nothing  whereby  the  premises  are  or  may  be  incumbered 
or  prejudicially  affected. 
J    In  witness,  &c.,  {as  in  n,  695.) 


705.  Transfer  of  Mortgage  of  Freeholds  hy  Indorse- 
ment, Mortgagor  Joining. 

This  indenture,  made  the  day  of  ,  between 
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tho  within  named  A.  B.,  (mortgagee^)  of  the  first  part;  the  within 
named  (mortgagor^)  of  the  second  part;  and  C.  D.,  {transferreey)  of 
the  third  part;  witnesscth  as  follows: — 

(1.)  In  consideration  of  $  ,  paid  by  the  said  C.  D.  to 

the  said  A.  B.,  at  the  request  of  the  said  M.,  in  discharge  of  the 
principal  now  due  on  the  security  of  the  within  written  indenture, 
and  of  the  payment  by  the  said  Si.  to  the  said  A.  B.  of  all  interest 
due  thereon  up  to  this  date,  the  said  M.,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenants  with  the  said  C.  D.,  his  executors 
and  administrators,  that  the  said  M.,  his  heirs,  executors,  or  admin- 
istrators, will  pay  to  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  $  ,  with  interest  after  the  rate  of  per  cent  per 

annum,  on  the  day  of 

(2.)  For  the  consideration  aforesaid,  the  said  A.  B.,  by  the 
request  of  the  said  M.,  grants,  and  the  said  M.  grants  and  con- 
firms unto  the  said  0.  D.,  and  his  heirs,  the  premises  expressed  to  be 
granted  by  the  within  written  indenture,  discharged  from  all  moneys 
thereby  secured,  excepting  so  far  as  the  same  may  enure  as  a  pro- 
tection against  any  mesne  incumbrances. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  day  of  ,  the  said  (mortgagor,)  his  executors, 

administrators,  and  assigns,  shall  be  entitled  to  a  surrender  of  the 
premises,  at  his  and  their  cost. 

(4.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  heirs  [executors,  ad- 
ministrators] and  assigns,  that  the  said  A.  B.  hath  done  or  know- 
ingly suffered  nothing  whereby  the  premises  are  or  may  be  incum- 
bered, or  prejudicially  aflfccted. 

(5.)  The  said  [mortgagor,)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  C.  D.,  his  heirs  and  assigns, 
that  the  said  M.  is  entitled  to  execute  this  grant  of  the  premises,  free 
from  incumbrances,  and  that  such  grant  shall,  if  required,  be  per- 
fected at  the  cost  [excepting  as  regards  foreclosed  or  sold  premises] 
of  the  said  M.,  or  his  estate. 

(6.)  The  said  (mortgagor,)  for  himself,  his  heii*s,  executors,  and 
admin istratora,  covenants  with  the  said  C.  D.,  his  executors  and 
administrators,  that  the  said  M.,  his  heirs,  executors,  or  administra- 
tors, will,  on  demand,  reimburse  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  all  expenses  under  the  subsequent  powers, 
with  interest  after  the  rate  aforesaid,  and  will  pay  to  him  or  them 
interest,  after  the  rate  aforesaid,  on  all  principal  moneys  continuing 
secured  hereon,  by  equal  half-yearly  payments,  on  the  day  of 

;  But  so  that  payment  of  interest  on  such  last  mentioned 
moneys,  after  the  rate  of  per  cent,  per  annum,  within  seven 

days  next  after  each  of  the  said  half-yearly  days,  shall  satisfy  this 
covenant  as  regards  the  interest  payable  on  such  half-yearlv  day. 
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(7.)  The  holders  or  holder  of  this  security  [whether  varied 
or  not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale,  [or 
attempted  sale,]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards  the 
purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  discharging  all  expenses  and  all  moneys  continuing  here- 
by secured]  to  the  said  (mortgagor,)  his  executors,  administrators,  or 
assigns,  and  that  [unless  some  interest  shall  be  forty  days  in  arrear] 
no  sale  shall  be  made  without  six  calendar  months*  written  notice  to 
the  said  M.,  his  executors,  administrators,  or  assigns,  such  payment 
and  notice  as  aforesaid,  to  the  executors  or  administrators  of  the 
said  M.,  being  sufRcicnt  as  against  all  persons  interested  in  tftie 
equity  of  redemption,  [without  reference  to  the  nature  of  the 
premises.] 

In  witness,  <&c.,  {as  in  n.  695.) 


706.  Transfer  of  Freeholds  by  Executor  and  Heir  of 
Mortgagee,  Mortgagor  Joining  and  Receiving  a  Fur- 
ther Advance,  [not  Indorsed.] 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  (heir,)  of  the  first  part ;  C.  D.,  of  the  second  part ;  {mortgagor,) 
of  the  third  part;  and  R.  S.,  of  the  fourth  part;  witnesseth  as 
follows : — 

(1.)  In  consideration  of  dollars,  at  the  request  of  the 

said  M.,  paid  by  the  said  R.  S.  to  the  said  C.  D.,  as  sole  executor  of 
the  will  [dated,  &c.,]  of  X.  Y.,  in  discharge  of  the  principal  now 
due  on  the  after  mentioned  security,  and  of  the  payment  by  the  said 
R.  S.  to  the  said  C.  D.  of  all  interest  due  thereon  up  to  this  date ; 
And  also  in  consideration  of  $  ,  to  the  said  M.  paid  by  the 

said  R.  8.,  the  said  {mortgagor^)  for  himself,  his  heirs,  executors, 
and  administrators,  covenants  with  the  said  R.  8.,  his  execu- 
tors and  administrators,  that  the  said  M.,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  will  pay  to  the  said  R.  S.,  his  executors, 
administrators,  or  assigns,  $  ,  with  interest  after  the  rate  of 

per  cent  per  annum,  on  the  day  of 

next. 

(2.)  For  the  considerations  aforesaid,  the  said  A.  B.,  [at  the 
request  of  the  said  M.,]  as  to  such  of  tlie  after  mentioned  pi*emise8 
as  are  comprised  in  a  mortgage  security  in  fee,  [dated,  &c.,J  for  $ 

,  from  the  said  M.  to  the  said  X.  Y.,  and  are  now  vested  in 
the  said  A.  B.  as  his  heir  at  law,  and  by  the  direction  of  the  said 
C.  D.,  grants ;  and  the  said  M.,  as  to  all  the  premises,  grants  and  con- 
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firms  nnto  the  said  R.  S.,  and  his  heirs,  the  hereditaments 
described  in  the  schedule  hereto,  with  their  legal  or  usual  appurte- 
nances, discharged  from  all  moneys  secured  by  the  said  mortgage, 
excepting  so  far  as  the  same  may  enure  as  a  protection  against  any 
mesne  incumbrances. 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 
on  the  said  day  of  ,  the  said  {mortgagor^)  his  heirs 

and  assigns,  shall  be  entitled  to  a  reconveyance  of  the  premises,  at 
his  and  their  cost 

(4.)  Each  of  the  said  A.  B.  and  C  D.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenants  with  the  said  R.  S.,  his  heirs 
[executors,  administrators]  and  assigns,  that  they,  the  said  A.  B. 
and  C.  D.,  respectively,  nave  done  or  knowingly  suffered  nothing 
whereby  the  premises  are  or  may  be  incumbered,  or  prejudicially 
affected. 

(5.)  The  said  (mortgagor^)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  R.  S.,  his  heirs  and  as- 
signs, that  the  said  M.  is  entitled  to  execute  this  grant  of  the  prem- 
ises, free  from  incumbrances,  and  that  such  grant  shall,  if  required, 
be  perfected,  at  the  cost  [excepting  as  regards  foreclosed  or  sold 
premises]  of  the  said  M.,  or  his  estate. 

(6.)  The  said  {mortgagor^)  for  himself,  his  heirs,  executors,  and 
administrators,  covenants  with  the  said  R.  S.,  his  executors 
and  administrators,  that  the  said  M.,  his  heirs,  executors,  or  admin- 
istrators, will,  on  demand,  reimburse  the  said  R.  S.,  his  execu- 
tors, administrators,  or  assigns,  all  expenses  under  the  subsequent 
powers,  with  interest  after  the  rate  aforesaid,  and  will  pay  to  him 
or  them  interest,  after  the  rate  aforesaid,  on  all  principal  moneys  con- 
tinuing secured  hereon,  by  equal  half-yearly  payments,  on  the 

day  of  and  the  day  of  ; 

But  bo  that  payment  of  interest  on  such  last  mentioned  moneys, 
after  the  rate  of  i  per  cent,  per  annum,  within  seven  days 

next  after  each  of  the  said  half-yearly  days,  shall  satisfy  this  cove- 
nant as  regards  the  interest  payable  on  such  half-yearly  day. 

(7.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale,  [or  at- 
tempted sale,]  and  assurance  thereof,  may  deal  with  the  premi- 
ses, and  tlie  purchase  moneys  thereof,  as  absolute  owners  or  owner, 
cxceptinp;  as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception.]  Provided  that  the  purchase  money  shall  be 
paid  [after  discharging  all  expenses  and  all  moneys  continuing  here- 
by secured]  to  the  said  (mortgagor^)  his  executors,  administrators,  or 
assigns,  and  that  [unless  some  interest  shall  be  forty  days  in  arrear] 
no  sale  shall  be  made  without  six  calendar  months'  written  notice 
to  the  said  M.,  his  executors,  administrators,  or  assigns ;  such  pay- 
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ment  and  notice,  as  aforesaid,  to  the  executors  or  administrators  of 
the  said  M.,  being  sufficient  as  against  all  persons  interested  in  the 
equity  of  redemption,  [without  reference  to  the  nature  of  the 
premises.] 

In  witness,  Ac,  (gw  in  n,  696.) 


707.  Assignment  of  a  Trader's  Business  and  Stock  for  a 

Sum  of  Money. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  of  the  one  part,  and  C.  D.,  of 

of  ,  of  the  other  part,  witnesscth  as  follows : — 

(1.)  The  said  A.  B.,  in  consideration  of  i  ,  paid  to  him 

by  the  said  C.  D.,  assigns  unto  the  said  C.  D.,  his  executors  and  ad- 
ministrators, the  good  will  of  the  business  of  ,  heretofore 
carried  on  by  the  said  A.  B,,  at  ,  with  the  book-debts 
and  stock  in  trade  of  the  same  business,  respectively  specified  in 
the  two  parts  of  the  fii*st  schedule  hereto,  and  with  power  for  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  in  the  name 
of  the  said  A.  B.,  his  executors  or  administrators,  to  recover,  receive, 
and  give  receipts  for  the  said  debts. 

(2?)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  that,  notwithstanding  any  thing  by  the  said  A.  B. 
done  or  knowingly  sutfered,  he  is  entitled  to  execute  this  assign- 
ment of  the  premises,  free  from  all  incumbrances,  and  that  he,  and 
every  person  claiming  under  or  in  trust  for  him,  will,  at  the  cost  of 
the  said  C,  D.,  his  executors,  administrators,  or  assigns,  do  all  acts 
required  for  perfecting  such  assignment  or  facilitating  the  recovery 
of  the  said  premises,  and  also  for  introducing  him  and  them  to  the 
customers  of  the  said  A.  B. ;  And  further,  that  the  said  A.  B. 
will  not  carry  on  nor  permit  his  name  to  be  used  in  the  business  of 
a  ,  at  any  place  within  miles  from  the 

of  ,  aforesaid. 

(3.)  The  said  C.  D.,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  A.  B.,  his  executors  and  ad- 
ministrators, that  the  said  C.  D.,  his  heirs,  executors,  and  admin- 
istrators, will  discharge  and  keep  the  said  A.  B.,  his  heirs,  execu- 
tors, and  administrators,  indemnified  against  the  liabilities  specified 
in  the  second  schedule  hereto,  but  so  that  this  covenant  shall  not 
be  enforced  in  any  other  respect  so  long  as  the  said  A.  B.,  his 
heirs,  executors,  and  administrators,  are  kept  so  indemnified,  as 
aforesaid. 

In  witness,  &c,,  (as  in  n.  695.) 
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708.  Assignment  of  the  Good  Will  of  a  Trade  or 

Business. 

This  indenture,  made  the  day  of  >  18     , 

between  A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of  ,  of 

the  other  part,  witnesseth  as  follows : — 

Whereas  the  said  A.  B.  has,  for  some  time  past,  carried  on  the 
trade  or  business  of  ,  at  No.         ,  street  aforesaid ; 

And  whereas  the  said  A.  B.  hath  contracted  with  the  said  C. 
D.  for  the  sale  to  him  of  the  good  will  and  custom  of  the  said 
trade  or  business  of  ,  as  carried  on  by  him,  for  the  sum 

of  $  ,  and  the  said  A.  B.  has  agreed  to  enter  into  the  cove- 

nants herein  after  contained ; 

Now  THIS  INDENTURE  WITNESSETH  that,  ID  Consideration  of  the 
sum  of  $  ,  to  the  said  A.  B.  paid  by  the  said  C.  D.,  on  the 

execution  thereof,  the  [receipt  whereof  the  said  A.  B.  doth  hereby 
acknowledge,]  and  therefrom  doth  discharge  the  said  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  he,  the  said  A.  B.,  doth  hereby 
bargain,  sell,  and  assign,  unto  the  said  C.  D.,  his  executors,  admin- 
istrators, and  assigns,  the  good  will  and  custom  of  the  said  business 
of  a  ,  as  carried  on  by  the  said  A.  B.,  at  No.         , 

street  aforesaid,  and  all  the  interest  of  the  said  A.  B.  therein ;  To 
have,  hold,  and  enjoy  the  said  good  will,  custom,  and  premises 
hereby  assigned  unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  absolutely. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  that  he,  the  said  A.  B.,  now  hath 
in  himself  good  right  to  assign  the  said  good  will,  custom,  and  prem- 
ises, in  manner  aforesaid;  And  that  the  same  shall  be  enjoyed  by 
the  said  C.  D.,  his  executors,  administrators,  and  assigns,  free  from 
incumbrances;  And  also  that  he,  the  said  A.  B.,  shall  not  nor  will, 
at  any  time  or  times  within  the  period  of  seven  years  from  the  date 
hereof,  either  by  himself  alone  or  jointly  with  or  as  agent,  journey- 
man, or  assistant  for  any  pei-son  or  persons  whatsoever,  either  di- 
rectly or  indirectly,  or  upon  any  account  or  pretense  whatsoever,  set 
up,  exercise,  or  carry  on,  or  be  employed  in  carrying  on,  the  trade 
or  business  of  a  ,  within  ten  miles  from  No.         in 

street  aforesaid,  and  shall  not  nor  will,  either  by  himself  or  by 
or  with  any  other  person  or  persons,  do  or  cause  to  be  done  any 
willful  act  or  thing  to  the  prejudice  of  the  said  trade  or  business  of 
a  ,  hereby  assigned  as  hereafter  carried  on  and  conducted 

by  the  said  C.  D.,  his  executors,  administrators,  and  assigns ;  but,  on 
the  contrary,  shall  and  will,  to  the  utmost  of  his  power,  endeavor 
to  promote  the  interest  of  the  said  C.  D.  amongst  the  customers 
of  the  said  A.  B.,  and  otherwise. 

In  witness,  &c.,  (as  in  n,  695.) 
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709.  Assignment  of  an  Assurance  Policy  hy  Indorse- 
ment, in  Pursuance  of  a  Covenant  in  a  Mortgage. 

Know  all  men  bt  these  presents  :  That  I,  A.  B.,  of  the 
of  ,  in  the  county  of  ,  in  the  within 

policy  of  insurance  named,  in  consideration  and  pursuance  of 
the  covenant  in  that  behalf  contained  in  a  certain  indenture  of 
mortgage,  dated  the  day  of  ,  one  thousand 

eight  hundred  and  ,  and  made  between  me,  tlie  said  A. 

B.,  and  C.  B.,  my  wife,  of  the  one  part,  and  C.  D.  and  E.  F.,  both 
of  the  of  ,  in  the  county  of  , 

trustees  as  therein  mentioned,  of  the  other  part,  do 
hereby  assign  unto  the  said  C.  D.  and  E.  F.,  their  executors,  admin- 
istrators, and  assigns,  the  said  annexed  policy,  and  all  moneys  there- 
by secured,  and  all  my  right,  title,  and  interest  therein  or  thereto ; 
To  HOLD  the  same,  subject  to  the  provisions  of  the  said  mortgage. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  ,  one  thousand  eight  hun- 

dred and  fifty- 

SlONED,  SEALED,  AND  DELIVERED 

in  the  presence  of  \  A.  B.     [Seal.] 

G.  11. 


f 


710.  Another  Form. 

Know  all  men  by  these  presents  :  That  I,  A.  B., 
of  the  of  ,  in  the  county  of  ,  in 

the  within  policy  named,  do  by  these  presents  grant  and  assign  to 
C.  D.,  also  within  named,  his  executors,  administrators,  and  assigns, 
the  said  within  policy,  and  the  money  thereby  assured,  and  all  my 
right,  title,  and  interest  therein  or  thereto ;  upon  condition,  however, 
that,  if  a  certain  indenture  of  mortgage,  bearing  date  the 
day  of  ,  one  thousand  eight  hundred  and  , 

and  executed  by  me,  the  said  A.  B.,  and  ,  my  wife,  to  the 

said  C.  D.,  shall  be  well  and  truly  paid  and  satisfied,  according  to 
the  terms  and  conditions  thereof;  Then  this  assignment  [made  in 
pursuance  of  my  covenant  in  the  said  mortgage  contained]  shall 
cease  and  be  void. 

As  witness  my  hand  and  seal,  this  day  of  , 

one  thousand  eight  hundred  and 

Wn-NEss:)  [Signed,]  A  B.     [Seal.] 
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711.  Assignment  of  a  Debt,  \oith  Power  q/"  Attorney,  &c. 

Know  all  men  by  these  presents  :  That  I,  A.  B.,  of  , 

in  consideration  of  the  sum  of  dollars,  paid  to  me  by  C.  D., 

of  ,  in  the  county  of  ,  [the  receipt  of  which 

is  hereby  acknowledged,]  do  hereby  sell,  assign,  and  transfer 
unto  the  said  C.  D.  all  claims  and  demands  against  £.  F.,  of 

,  for  debts  due  to  me,  the  said  A  B.,  and  all  actions 
against  said  E.  F.  now  pending  in  my  favor,  and  all  causes  of  action 
wnatsoever  against  him. 

And  the  said  A.  B.  doth  hereby  nominate  and  appoint  the  said 
C.  D.,  his  executors  and  administrators,  his  attorney  or  attorneys 
irrevocable ;  and  doth  give  him  and  them  full  power  and  authority  to 
institute  any  suit  or  suits  against  said  E.  F.,  and  to  prosecute  the 
same,  and  any  suit  or  suits  which  are  now  pending,  for  any  cause  or 
causes  of  action,  in  favor  of  said  A.  B.  against  said  £.  F.,  to  final 
judgment  and  execution ;  and  any  executions  for  the  cause  or  causes 
aforesaid  to  cause  to  be  satisfied,  by  levying  the  same  on  any  real 
or  personal  estate  of  the  said  E.  F.,  and  the  proceeds  thereof  to  take 
and  apply  to  his  or  their  own  use;  and,  in  case  of  levying  said 
executions  on  any  real  estate,  the  said  A.  B.  hereby  empowers  the 
said  C.  D.,  his  executors  and  administrators,  to  sell,  and  execute 
deeds  to  convey  the  same,  for  such  price  or  consideration,  and  to 
such  pei'son  or  persons,  and  on  such  terms,  as  he  or  they  shall  deem 
expedient;  or,  if  he  or  they  prefer  it,  to  execute  any  conveyances 
that  may  be  necessary  to  vest  the  title  thereof  in  him  or  them,  as 
his  or  their  own  property ;  but  it  is  hereby  expressly  stipulated  that 
all  such  acts  and  proceedings  are  to  be  at  the  proper  costs  and 
charges  of  the  said  C.  D.,  his  executors  and  administrators,  without 
expense  to  the  said  A.  B. 

And  the  said  A.  B.  doth  further  empower  the  said  C.  D.,  his 
executors  and  administrators,  to  appoint  such  substitute  or  sub- 
stitutes as  he  or  they  shall  see  fit,  to  carry  into  effect  the  objects 
and  purposes  of  this  authority,  or  any  of  them,  and  the  same  to  re- 
voke from  time  to  time,  at  his  or  their  pleasure ;  the  said  A.  B. 
hereby  ratifying  and  confirming  all  the  lawful  acts  of  the  said  C.  D., 
his  &c.,  in  pursuance  of  the  foregoing  authority. 

In  witness  whereof,  the  said  A.  B.  hath  hereunto  set  his 
hand  and  seal,  this  day  of  ,  A.  D.  18     . 

SlONBD,  sealed,  and  DELIVERED  ) 

in  presence  of  >  A.  B.     [Seal.] 

G.  H.  ) 
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712.    Assignment  of  a  Policy  of  Insurance  hy  Indorse- 
ment. 

Know  all  men  by  these  presents  :  That  I,  the  within  named 
A.  B.,  for  and  in  consideration  of  the  sum  of  ,  to  mc  paid 

by  C.  D.,  of,  &c.,  [the  receipt  whereof  is  hereby  acknowledged,]  do 
by  these  presents  absolutely  grant  and  assign  to  the  said  O.  D.  all 
my  right,  property,  interest-,  claim,  and  demand  in  and  to  the  with- 
in policy  of  insurance,  which  have  already  arisen,  or  which  may 
hereafter  arise,  thereon,  with  full  power  to  use  my  name  so  far  as 
may  be  necessary  to  enable  him  fully  to  avail  himself  of  the  inter- 
est herein  assigned,  or  hereby  intended  to  be  assigned.  The  con- 
veyance herein  made,  and  the  powers  hereby  given,  are  for  myself 
and  my  legal  representatives,  to  the  said  C.  D.  and  his  legal  repre- 
sentatives. 

In  witness,  &c.,  {as  in  n.  711.) 


713.  Assignment  of  Agreement  to  Purchase. 

To  he  Indorsed  upon  or  Annexed  to  the  Original. 

Whereas  the  within  named  C.  D.  has  paid  to  the  within  named 
A.  B.  the  sum  of  ,  being  the  amount  of  the  first 

installments  of  the  purchase  money  within  mentioned,  together  with 
all  interest  upon  such  purchase  money  up  to  the  day  of 

last,  according  to  the  terms  and  provisions  of  the  with- 
in articles,  and  there  now  remains  to  be  paid  the  sum  of 
only,  by  equal  annual  installments  of  each,  with 

interest  from  the  day  of  last ; 

And  whereas  the  said  C.  D.  hath  contracted  and  agreed  with 
E.  F.,  of  ,  for  the  sale  to  him  of  the  within  mentioned 

premises,  [and  the  improvements  thereon,]  and  all  his  right  and 
title  thereto  and  estate  and  interest  therein,  under  or  by  virtue  of 
the  within  written  agreement,  at  the  price  or  sum  of  ;  But 

SUBJECT,  nevertheless,  to  the  payment  by  him,  the  said  E.  F.,  his 
heirs,  executors,  or  administrators,  unto  the  said  A.  B.,  his  execu- 
tors or  administrators,  of  the  said  sum  of  ,  residue  of  the 
original  purchase  money  aforesaid,  and  interest  thereon  from  the 
period  aforesaid ; 

Now  THESE  presents  WITNESS  that,  in  pursuance  of  such  agree- 
ment, and  in  consideration  of  the  sum  of  ,  to  the  said  C.  D. 
paid  by  the  said  E.  F.,  at  or  before  the  execution  hereof,  [the 
receipt  whereof  he,  the  said  C.  D.,  doth  hereby  acknowledge,]  he, 
the  said  C.  D.,  doth  by  these  presents  grant  and  assign,  unto  the 
said  E.  F.,  his  heirs  and  assigns,  all  and  singular  the  within  men- 
tioned and  described  parcel  or  tract  of  land  and  premises,  together 
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\^]th  all  the  right,  title,  and  interest  of  him,  the  said  C.  D.,  of,  in, 
and  to  the  within  articles  of  agreement,  covenants,  and  the  lands 
and  premises  therein  referred  to,  and  all  improvements  thereon,  and 
all  benefit  and  advantage  to  arise  therefrom,  or  from  the  penal  sum 
of  thereby  secured.     To  hold  the  said  assigned  premises 

UNTO  and  to  the  use  of  the  said  E.  F.,  his  heirs,  executors,  admin- 
istrators, and  assigns. 

And  the  said  C.  D.  doth  hereby  constitute  and  appoint  the  said 
E.  R,  ills  heirs,  executors,  administrators,  and  assigns,  his  tnie  and 
lawful  attorney  and  attorneys,  irrevocable,  for  him,  the  said  C.  D., 
and  in  his  name,  but  for  the  sole  use  and  benefit  of  the  said  E.  F., 
his  heirs,  executors,  and  administrators,  to  demand,  sue  for,  recover, 
and  receive  of  and  from  the  within  named  A.  B.,  his  heirs,  execu- 
tors, or  administrators,  all  such  sum  or  sums  of  money  and  dam- 
ages as  shall  or  may  at  any  time  or  times  hereafter  accrue  or  grow 
due  to  him,  the  said  C.  D.,  his  heirs,  executors,  administrators,  or 
assigns,  under  or  by  virtue  of  the  said  recited  articles  of  agreement 
and  covenants,  or  any  matter,  clause,  or  thing  therein  contained,  by 
reason  or  on  account  of  the  breach  or  default  of  him,  the  said  A.  B., 
his  heirs,  executors,  or  administrators,  in  relation  thereto ;  The  said 
C.  D.  hereby  also  covenanting  with  the  said  E.  F.,  his  heirs,  execu- 
tors, and  administrators,  that  he  hath  not  done  or  suffered,  nor  will 
he  do  or  sutler,  any  act,  matter,  or  thing  whereby  the  said  E.  F.,  his 
heirs,  executors,  or  administrators,  may  be  hindered  from  commenc- 
ing and  prosecuting  any  action  or  actions,  suit  or  suits,  at  law  or  in 
equity,  for  the  recovery  of  any  principal  money  or  damages,  under 
or  by  virtue  of  the  said  articles  of  agi'eement  and  covenants  referred 
to,  or  enforcing  the  performance  of  the  said  articles  of  agreement, 
or  obtaining  such  other  satisfaction  as  can  or  may  be  had  or  ob- 
tained for  the  same  by  virtue  thereof. 

And  the  baid  E.  F.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs,  execu- 
tors, and  administrators,  that  he,  the  said  E.  F.,  his  heirs,  executors, 
or  administrators,  will  pay  to  the  said  A.  B.,  his  executors  or  admin- 
istrators, the  aforesaid  sum  of  ,  residue  of  the  purchase 
money  aforesaid,  and  all  the  interest  thereon  now  or  hereafter  to  be- 
come due  by  the  installments  and  at  the  times  mentioned  and  pro- 
vided therefor  in  and  by  the  said  recited  articles  of  agreement,  and 
therefrom  will  indemnify  and  forever  save  harmless  the  said  C.  D., 
his  heirs,  executors,  and  administrators,  and  his  and  their  goods  and 
chattels,  lands  and  tenements,  by  these  presents. 

In  witness,  &c.,  (as  in  n.  Til.) 

(Receipt  for  consideration  to  be  indorsed  or  subscribed.) 
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714.  Assignment  of  a  Bond  hy  Indorsement. 

Know  all  men,  &c.  :  That,  for  and  in  conBideration  of  the  sum  of 
,  by  E.  F.,  of  ,  to  the  within  mentioned 

obligee,  C.  D.,  paid,  [the  receipt  whereof  is  hereby  acknowledged,] 
he,  the  said  C.  JD.,  doth  by  these  presents  assign  unto  the  said  £. 
F.,  his  executors,  administrators,  and  assigns,  the  within  written 
bond  or  obligation,  and  all  principal  and  interest  money  thereby 
secured  and  now  due,  or  hereafter  to  become  due,  thereon,  and  all 
benefit  and  advantage  whatever  to  be  obtained  by  virtue  thereof, 
and  all  the  right,  title,  interest,  property,  claim,  and  demand,  what- 
soever, of  him,  the  said  C.  D.,  of,  in,  to,  or  out  of  the  said  bond 
and  moneys,  together  with  the  said  bond.  To  hold  the  said  bond 
and  moneys  unto  and  to  the  use  of  the  said  E.  F.,  his  executors, 
administrators,  and  assigns. 

And  the  said  C.  D.  doth  hereby  make,  constitute,  And  appoint 
the  said  E.  F.,  his  executors,  administrators,  and  assigns,  the  true 
and  lawful  attorney  and  attorneys,  irrevocable,  of  him,  the  said  C.  D., 
in  his  name,  but  to  and  for  the  sole  use  and  benefit  of  the  said  K 
F.,  his  executors,  administrators,  and  assigns,  to  ask,  demand,  and 
receive  of  and  from  the  within  named  A.  B.,  the  obligor  in  the 
within  bond  or  obligation  named,  his  heirs,  executors,  adnnnistratoi-s, 
or  assigns,  all  principal  and  interest  moneys  now  due,  or  to  accrue 
due,  upon  the  said  bond,  and  to  sue  and  prosecute  any  action,  suit, 
judgment,  or  execution  thereupon,  and  to  give  full  receipts,  releases, 
and  discharges  for  all  or  any  of  the  said  moneys,  and  generally  to 
do  all  lawful  acts  and  things,  as  well  for  the  recovering  and  receiv- 
ing as  also  for  the  releasing  and  discharging  of  all  and  sinqular 
the  said  hereby  assigned  bond,  moneys,  and  premises,  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  he,  the  said  C.  D.,  his  ex- 
ecutors, administrators,  or  assigns,  could  do  if  personally  present. 

And  the  said  0.  D.  doth  hereby,  for  himself,  his  executors,  and 
administrators,  covenant  with  the  said  E.  F.,  his  executors,  adminis- 
trators, and  assigns,  to  ratify,  allow,  and  confirm  all  and  whatsoever 
the  said  E.  F.,  his  executors,  administrators,  or  assigns,  shall  law- 
fully do  or  cause  to  be  done,  in  or  about  the  premises,  by  virtue  of 
these  presents. 

And  the  said  C.  D.,  for  himself,  his  executors,  and  administra- 
tors, doth  hereby  further  covenant  with  the  said  E.  F.,  his  executors, 
administrators,  and  assigns,  that  the  within  mentioned  sum  of 

remains  justly  due  and  owing  upon  the  said  bond,  and  that 
he,  the  said  C.  !).,  hath  not  received  or  discharged  all  or  any  of  the 
said  moneys  due,  or  to  grow  due,  on  the  said  bond,  nor  will  release, 
nonsuit,  vacate,  or  disavow  any  suit  or  other  legal  proceedings  made 
or  prosecuted  by  virtue  of  these  presents,  for  recovery  of  the  same, 
witnout  the  license  of  the  said  E.  F.,  his  executors,  administrators, 
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or  assigns,  first  had  and  obtained  in  writing,  nor  will  revoke,  inval- 
idate, hinder,  or  make  void  these  presents,  or  any  authority  or 
power  hereby  given,  without  such  license  as  aforesaid. 
In  witness,  <&c.,  {as  in  n.  711.) 


715.  Assignment  of  Crown  Lands. 

Know  all  men,  &c.  :  That  I,  A.  B.,  of  the  of 

,  in  the  county  of  ,  and  Province  of  Canada, 

,  for  and  in  consideration  of  the  sum  of  ,  to  me  paid 

by  C.  D.,  of  the  of  ,  in  the  county  of 

,  and  province  aforesaid,  [the  receipt  whereof  is  hereby  ac- 
knowledged,] do  by  these  presents  assign  and  set  over  to  the  said 
C.  D.,  his  heirs  and  assigns,  all  my  estate,  right,  title,  iuterest,  claim, 
and  demand,  whatsoever,  of,  in,  and  to  that  certain  parcel  or  tract 
of  land  and  pi'emises  situate  in  the  township  of  ,  in  the 

county  of  ,  and  provin9e  aforesaid,  containing  by  admeas- 

urement acres,  be  the  same  more  or  less,  being  composed 

of  lot     ,  number  ,  in  the  concession 

of  the  township  aforesaid.  [Insert,  if  necessary :  Subject  to 
the  conditions  as  to  settlement  aud  otherwise  of  the  crown  lands 
department,  which  are  to  be  performed.] 

To  HOLD  the  same,  with  all  and  eveiy  the  benefit  that  may  or  can 
be  derived  from  the  said  acres  of  land,  unto  the  said 

,         heirs  and  assigns,  forever. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  ,  in  the  year  of  our  Lord  one  thou- 

sand eight  hundred  and 

Signed,  sealed,  and  delivered  ) 

in  the  presence  of  f  A.  B.     [Seal.] 

E.  F.  ) 

Canada. — County  of  to  wit :  E.  F.,  of  the 

of  ,  in  the  county  of  ,  maketh  oath  and  saith 

that  he  was  personally  present  and  did  see  the  within  named  A.  B. 
duly  sign  and  seal,  and  as  his  act  and  deed  deliver,  the  within  assign- 
ment on  the  day  of  the  date  thereof,  and  that  he,  this  deponent,  is 
a  subscribing  witness  thereto. 

Sworn  before  me,  at  ,  this  day  of  18     . 

A  Cmnmissioner  for  taking  affidavits  in  and  far  the  said  county, 
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716.  Assignment  q/"  Lease. 

Shorter  Farm, 

This  indenture,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  between 

A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  of  the  first  part,  and  C.  D.,  of 
of  ,  in  the  county  of  ,  and  province  aforesaid, 

of  the  second  part,  witnesseth  as  follows : — 

That,  in  consideration  of  the  sum  of  dollars,  now  paid 

by  the  said  C.  D.  to  the  said  A.  B.,  [the  receipt  whereof  is  hereby 
acknowledged,]  he,  the  said  A.  B.,  doth  hereby  grant  and  assign 
imto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  all 
and  singular  the  premises  comprised  in  and  demised  by  a  certain 
indenture  of  lease,  bearing  date  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

and  made  between  ,  which  said  premises  are  more  particu- 

larly known  and  described  as  follows,  that  is  to  say :  all  and  sin- 
gular th  certain  parcel  or  tract  of  land  and  premises,  lying  and 
being  ,  together  with  the  appurtenances.     To  hold  the 

same  unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
henceforth  for  and  during  the  residue  of  the  term  of 
years  from  the  day  of  ,  18      ,  thereby  granted, 

and  for  all  other  the  estate,  term,  and  interest  [if  any]  of  the  said 
A.  B.  therein.  Subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  lessee^s  covenants  and  agreements,  in  the  said  inden- 
ture of  lease  reserved  and  contained. 

And  the  said  A.  B.,  for  himself^  his  heirs,  executors,  and  admin- 
istrators, doth  hereby  covenant  with  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  that,  notwithstanding  any  act  of  the 
said  A.  B.,  he  hath  now  power  to  assign  the  said  premises  in  man- 
ner aforesaid.  And  that,  subject  to  the  payment  of  the  said  rent, 
and  the  performance  of  the  said  lessee's  covenants,  it  shall  be  law- 
ful for  the  said  0.  D.,  his  executors,  administrators,  and  assigns, 
peaceably  and  quietly  to  hold  and  enjoy  the  said  premises  hereby 
assigned  during  the  residue  of  the  term  granted  by  the  said  inden- 
ture of  lease,  without  any  interruption  by  the  said  A.  B.,  or  any 
other  persons  claiming  under  him,  free  from  all  charges  and  incum- 
brances whatsoever  of  him,  the  said  A.  B. 

And  that  he,  the  said  A.  B.,  and  all  persons  lawfully  claiming 
nnder  him,  will,  at  all  times  hereafter,  at  the  request  and  costs  of 
the  said  C.  D.,  his  executors,  administrators,  and  assigns,  assign  and 
confirm  to  him  and  them  the  said  premises,  for  the  residue  of  the 
said  term,  as  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
shall  direct. 

And  the  said  C.  D.,  for  himself,  hb  heirs,  executors,  and  admin- 
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istrators,  doth  hereby  covenant  with  the  said  A.  B.,  his  executors 
and  administrators,  that  he,  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  will,  from  time  to  time,  pay  the  rent  and  perform 
the  lessee's  covenants  in  the  said  indenture  of  lease,  and  indemnify 
and  save  liarmless  the  said  A.  B.,  his  heirs,  executors,  and  adminis- 
trators, from  all  losses  and  expenses  in  respect  thereof. 
In  witness,  &c.,  {as  in  n.  715.) 


717.  Assignment  of  Lease  by  Administrator. 

Know  all  men  by  these  presents  :  That  A.  B.,  of  ,  ad- 

ministrator of  ALL  AND  SINGULAR  the  goods  and  chattels,  rights  and 
credits  of  the  within  named  C.  D.,  deceased,  for  and  in  considera- 
tion of  the  sum  of  ,  to  him  paid  by  E.  F.,  of  , 
[the  receipt  whereof  is  hereby  acknowledged,]  doth  [with  the 
consent  of  the  within  named  X.  Y.,  testified  by  his  executing  these 
presents,]  by  these  presents  assign  and  set  over  unto  the  said  £• 
F.,  his  executors,  administrators,  and  assigns,  all  and  singular 
the  parcel  or  tract  of  land  and  premises  comprised  in  the  within 
written  indenture  of  lease,  and  all  the  estate,  right,  title,  and  inter- 
est which  he,  the  said  A.  B.,  as  administrator  of  the  said  C.  D.  as 
aforesaid  or  otherwise,  now  hath,  or  at  any  time  hereafter  shall  or 
may  have,  of,  in,  or  to  all  or  any  of  the  said  premises,  by  virtue  of 
the  said  indenture  of  lease  or  otherwise,  as  administrator  of  the 
said  C.  D.  To  hold  the  said  parcel  or  tract  of  land,  and  all  and 
SINGULAR  other  the  premises,  with  their  and  every  of  their  appur- 
tenances, unto  the  said  E.  F.,  his  executors,  administrators,  and  as- 
signs, for  and  during  all  the  unexpired  residue  of  the  within  men- 
tioned term  of  years;  Subject,  nevertheless,  to  the  yearly 
rent  of  ,  in  and  by  the  said  indenture  of  lease  reserved 
and  contained,  and  to  become  due  and  payable,  and  to  all  and 
every  the  covenants,  clauses,  provisoes,  and  agreements  therein 
contained. 

And  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, doth  hereby  covenant  with  the  said  E.  F.,  his  execu- 
tors, administrators,  and  assigns,  that  he,  the  said  A.  B.,  hath  not, 
at  any  time  heretofore,  done  or  suffered  any  act,  deed,  matter,  or 
thing,  whatsoever,  whereby,  or  by  means  whereof,  the  said  parcel  or 
tract  of  land  and  premises  hereby  assigned  are,  is,  or  can  be  in  any 
way  impeached,  charged,  affected,  or  incumbered,  in  title,  estate,  or 
otherwise  howsoever. 

In  witness,  &c.,  {<u  in  n.  715.) 
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718.  Assignment  of  Mortgage  under  the  Statute. 

This  indenture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eip^ht  hundred  and  ,  in 

pursuance  of  the  act  to  facilitate  the  conveyance  of  real  property, 
between  A.  B.,  of  the  first  part,  C.  D.,  of  the  second  part,  and  L.  B., 
of  the  third  part 

Whereas,  by  an  indenture  of  mortgage,  bearing  date  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  and  made  between  ,  in  con- 

sideration of  the  sum  of  dollars,  the  said  mortgagor  therein 

named  did  grant,  bargain,  sell,  convey,  and  assure  {copy  tfie  words 
of  grant  in  the  mortgage^)  unto  the  said  ,  his  heirs  and  as- 

signs, forever,  all  and  singular  th       certain  parcel     or  tract 
of  land  and  premises,  situate  in  the  ;  Subject  to  a  pro- 

viso for  redemption  of  the  said  premises  on  payment  of  the  said 
principal  sum  and  interest  on  the  days  and  times  and  in  manner 
therein  mentioned ; 

And  whereas  the  said  A.  B.  hath  agreed  with  the  said  C.  D. 
for  the  absolute  sale  to  him  of  all  principal  moneys  and  interest 
now  due  and  to  become  due  on  the  said  indenture  of  mortgage,  and 
all  interest  of  the  said  A.  B.  of  and  in  the  lands  and  premises 
thereby  conveyed,  at  the  price  or  sum  of  dollars ; 

And  whereas  there  is  now  due  upon  the  said  mortgage,  for  prin- 
cipal money,  the  sum  of  dollars,  with  interest  from  the 
day  of                       ,  one  thousand  eight  hundred  and  ; 

Now  THIS  indenture  WITNESSETH  that,  in  consideration  of  the 
sum  of  dollars,  now  paid  by  the  said  C.  D.  to  the  said  A. 

B.,  [the  receipt  whereof  is  hereby  acknowledged,]  he,  the  said  A.  B., 
doth  grant  and  assign  unto  the  said  C.  D.,  his  heirs  and  assigns, 
all  and  SINGULAR  the  said  lands,  tenements,  hereditaments,  and 
premises  comprised  in  and  mortgaged  by  the  said  herein  before  in* 
part  recited  indenture  of  mortgage,  with  their  and  every  of  their 
appurtenances,  and  all  the  estate  and  interest  of  the  said  A.  B. 
therein ;  Together  with  the  said  indenture  of  mortgage,  and  the 
benefit  and  advantage  of  all  and  every  the  clauses,  covenants,  mat- 
ters, and  things  therein  contained ;  And  together  also  with  the  said 
principal  sum  and  interest  thereby  secured,  and  now  due  and  pay- 
able, or  to  become  due  and  payable,  under  and  by  virtue  thereof. 

To  HOLD  the  same,  and  every  part  and  parcel  thereof,  unto  and 
to  the  use  of  the  said  C.  D.,  his  heirs,  executors,  administrators, 
and  assigns,  free  from  all  incumbrances  made  or  done  by  the  said 
A.  B. ;  But  subject,  nevertheless,  to  such  right  or  equity  of  re- 
demption as  is  now  subsisting  in  the  said  lands  and  premises,  on 
payment  of  the  said  principal  moneys  and  interest,  under  and  by 
virtue  of  the  said  indenture  of  mortgage. 
292 


ASSIGNMENTS. 

AiTD  THX  SAID  A.  B.  doth  hereby,  for  himself,  his  heirs,  execn- 
toK,  and  administrators,  covenant  with  the  said  C.  D.,  his  heirs,  ex- 
ecatora,  administrators,  and  assigns,  that  the  said  mortgage  is  now 
a  good,  valid,  and  subsisting  security  for  the  principal  money  and 
interest  hereby  assigned,  and  that  the  same  are  now  due  and 
unpaid. 

And  that  he  hath  good  right  to  assign  and  convey  the  said 
mortgage  and  premises  unto  the  said  C.  D.,  in  manner  aforesaid. 

And  that  ths  said  C.  D.  shall  have  quiet  possession  of  the 
said  premises  hereby  assigned,  without  any  interruption  by  the 
said  A.  B.,  or  any  person  claiming  under  him,  free  from  all  in- 
cumbrances. 

And  that  the  said  A.  B.,  his  heirs,  executors,  and  administra- 
tors, will  execute  such  further  assurances  of  the  said  premises  as 
may  be  requisite. 

And  the  said  A.  B.  doth  hereby  constitute  and  appoint 
the  said  O.  D.,  his  heirs,  executors,  administrat.ors,  and  as- 
signs, the  tnie  and  lawful  attorney  and  attorneys,  irrevocablci 
of  him,  the  said  A.  B.,  his  heirs,  executors,  administrators, 
or  assigns,  for  him  and  in  his  or  their  name  or  names,  but  for  the 
sole  nse,  benefit,  and  advantage  of  the  said  C.  D.,  his  heirs,  ex- 
ecutors, administrators,  or  assigns,  to  ask,  demand,  sue  for,  recover, 
and  receive  of  and  from  the  said  mortgagor  in  the  said  mortgage 
named,  his  heirs,  executors,  and  administrators,  all  such  principal 
and  interest  monevs  as  are  now  or  shall  hereafter  become  due  and 
owing  upon  the  said  mortgage,  and  on  non-payment  thereof,  or  any 
part  thereof,  to  institute  and  prosecute,  or  proceed  with  any  action, 
suit,  or  execution  now  pending,  as  he  may  think  proper,  and  on  pay- 
ment thereof,  or  any  part  thereof,  to  make,  seal,  execute,  and  deliver 
receipts,  releases,  acquittances,  and  dischai^es,  and  generally  to  do, 
perform,  and  execute  all  such  acts,  deeds,  matters,  and  things  for  re- 
covering the  said  principal  and  interest,  or  foreclosing  the  said 
mortgage,  or  obtaining  the  possession  of  the  said  lands  and  prem- 
ises, or  for  releasing  the  said  mortgage,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  could  do  if  personally  present ;  The  said  A.  B.,  for 
himself^  his  heirs,  executore,  and  administrators,  hereby  ratifying 
and  confirming,  and  covenanting  and  agreeing  to  ratify  and  confirm, 
all  and  whatsoever  the  said  C.  D.,  his  heirs,  executors,  administra- 
tors, or  assigns,  shall  lawfully  do  or  cause  to  be  done  in  or  about 
the  premises  by  virtue  hereof;  Provided  he  or  they  do  and  shall 
save  harmless  and  indemnify,  and  keep  harmless  and  indemnified, 
the  said  A.  B.,  his  heirs,  executors,  and  administrators,  and  his  and 
their  lands  and  tenements,  goods  and  chattels,  of,  from,  and  against 
all  loss,  damage,  costs,  charges,  and  expenses  by  reason  or  on  ac- 
count of  any  proceeding  to  be  taken  in  pursuance  of  the  power 
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hereby  vested  and  granted  by  him  to  the  said  C.  D.,  his  heirs,  ex- 
ecutors, administrators,  or  assigns. 

And  the  said  L.  B.  hereby  bars  her  dower  in  the  said  lands. 

In  witness,  <fec.,  (as  in  n.  715.) 


719.  Assignment  of  Mortgage. 

By  Indoraemtnt. — Sh<>rt  Farm, 

This  indenture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  be- 

tween A.  B.,  within  named,  of  the  first  part,  and  C.  D.,  of  , 

of  the  second  part,  witnesseth : — 

That  the  said  A.  B.,  for  divers  good  considerations  him  there- 
unto moving,  and  for  the  further  consideration  of  the  sum  of  five 
shillings  to  him  truly  paid  by  the  said  C.  D.,  [the  receipt  whereof  is 
hereby  acknowledged,]  doth  by  these  presents  grant  and  assign  to 
the  said  C.  D.,  his  heirs,  executors,  administrators,  and  assigns,  all 
the  right,  title,  interest,  claim,  and  demand,  whatsoever,  of  him,  the 
said  A.  B.,  of,  in,  and  to  the  lands  and  tenements  mentioned  and 
described  in  the  within  mortgage ;  And  also  to  all  sum  and  sums  of 
money  secured  and  payable  thereby,  and  now  remaining  unpaid. 
To  hold  the  same,  and  to  ask,  demand,  sue  for,  and  recover  the 
same,  as  fully,  to  all  intents  and  purposes,  as  he,  the  said  A.  B.,  now 
holds  and  is  entitled  to  the  same. 

In  witness  whereof,  <&c.,  {as  in  n.  715.) 


720.  General  Assignment. 

• 

Know  all  men  by  these  presents  :  That  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of 

Canada,  {state  occupation^)  for  value  received,  have  sold,  and  by 
these  presents  do  grant,  assign,  and  convey,  unto  C.  D.,  of  , 

and  province  aforesaid,  all  the  notes,  accounts,  dues,  debts,  and  de- 
mands specified  in  the  schedule  hereunto  annexed,  marked  "sched- 
ule A."  To  hold  the  same  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  to  and  foi'the  use  of  the  said  C.  D. ;  hereby 
constituting  and  appointing  the  said  C.  D.  my  true  and  lawful 
attorney^  irrevocable,  in  my  name,  place,  and  stead,  for  the  purpose 
aforesaid,  to  ask,  demand,  sue  for,  attach,  levy,  recover,  and  receive 
all  such  sum  and  sums  of  money  which  now  are  or  may  hereafter 
become  due,  owing,  and  payable  for  or  on  account  of  all  or  any  of 
the  notes,  accounts,  dues,  debts,  and  demands  above  assigned; 
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giving  and  granting  unto  ray  said  attoniey  full  power  and  authority 
to  do  and  perform  all  and  every  act  and  thing,  whatsoever,  requisite 
and  necessary,  as  fully,  to  all  intents  and  purposes,  as  I  might  or 
could  do  if  personally  present,  with  full  power  of  substitution  and 
revocation ;  hereby  ratifying  and  confirming  all  that  the  said  attorney, 
or  his  substitute,  shall  lawfully  do  or  cause  to  be  done  by  virtue 
hereof. 

In  witness  wherbof,  I  have  hereunto  set  my  hand  and  seal,  the 

day  of  ,  one  thousand  eight  hundred  and 

Signed,  sealed,  and  delivered 

in  the  presence  of  \  A.  B.     [Seal.] 

E.  F. 


721.  Assignment  of  a  Bond. 

Enow  all  men  bt  these  presents:  That  I,  A.  B.,  of  , 

in  the  county  of  ,  and  Province  of  Canada,  (state  occu- 

pation,) for  and  in  consideration  of  the  sum  of  dollars,  lawful 

money  of  the  Province  of  Canada,  to  me  in  hand  paid  by  C.  D.,  of 
,  and  province  aforesaid,  [the  receipt  whereof  is  hereby 
acknowledged,]  do  hereby  bai^ain,  sell,  and  assign,  unto  the  said  C. 
D.,  his  executors,  administrators,  and  assigns,  a  certain  written  bond 
or  obligation,  and  the  condition  thereof,  bearing  date  the 
day  of  ,  one  thousand  eight  hundred  and  , 

executed  by  E.  F.  to  me,  the  said  A.  13.,  and  all  sum  and  sums  of 
money  due  or  to  grow  due  thereon ;  And  I  do  hereby  covenant 
with  the  said  C.  D.  that  there  is  now  due  on  the  said  bond  or 
obligation,  according  to  the  condition  thereof,  for  principal  and  in- 
terest, the  sum  of  dollars ;  And  1  hereby  authorize  the  said 
C.  D.,  in  my  name,  to  recover,  receive,  and  give  receipts  for  the 
money  due  and  that  may  grow  due  thereon,  as  aforesaid. 

In  witness,  <fec.,  (a»  in  n,  720.) 


722.  Assignment  q/*  Judgment. 

This  indenture,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  fifty-  ,  between  A.  B., 
of  the  of  ,  in  the  county  of  , 

and  Province  of  Canada,  {state  occupation,)  of  the  first  part,  and 
C.  D.,  of  ,  and  province  aforesaid,  of  the  second  part 

Whereas  the  said  A.  B.,  on  the  day  of    •  ,  one 

thousand  eight  hundred  and  ,  recovered  by  judgment,  in 
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the  court  of  the  Province  of  Canada,  against  E.  F.,  of 

,  the  sum  of  dollars,  damages  and  costs ; 

Now   THEREFORE   THIS   INDENTURE    WITNESSETH   that   the   Said  A. 

B.,  in  consideration  of  dollars,  to  him  paid  by  the  said  C.  D., 

doth  hereby  assign,  transfer,  and  set  over,  unto  the  said  C  D.,  and 
his  assigns,  the  said  judgment,  and  all  sum  and  sums  of  money  that 
may  be  had  or  obtained  by  means  thereof,  or  any  proceediDgs  to 
be  had  thereupon.  And  the  said  A.  B.  doth  hereby  constitute  and 
appoint  the  said  C.  D.,  and  his  assigns,  his  true  and  lawful  attorney 
and  attorneys,  irrevocable,  with  power  of  substitution  and  revoca- 
tion, for  the  use  and  at  the  proper  cost  and  charge  of  the  said  C. 
D.,  to  ask,  demand,  and  receive,  and  to  sue  out  executions,  and  take 
all  lawful  ways  for  the  recovery  of  the  money  due  or  to  become 
due  on  the  said  judgment,  and  on  payment  to  acknowledge  satis- 
faction or  discharge  the  same ;  hereby  ratifying  and  confirming  all 
that  his  said  attorney  or  attorneys  shall  lawfullv  do  or  cause  to  be 
done  in  the  premises.  And  the  said  A.  B.  doth  covenant  that 
that  there  is  now  due  on  the  said  judgment  the  sum  of  dollars, 

and  that  he  will  not  collect  or  receive  the  same,  or  any  part  thereof, 
nor  release  or  discharge  the  said  judgment,  but  will  own  and  allow 
all  lawful  proceedings  therein ;  the  said  C.  D.  saving  the  said  A.  B. 
harmless  of  and  from  all  costs  and  charges  in  the  premises. 

In  WITNESS  WHEREOF,  the  said  A.  B.  hath  hereunto  set  his  hand 
and  seal,  the  day  and  year  first  above  written. 

Signed,  sealed,  and  delivered  ) 

in  presence  of  >-  A.  B.     [Seal.] 

G.  H.  \ 


723.  A  Short  Assignment  o/*  Judgment. 

In  the  Court  of  Queen's  Bench : 

A.  B.,  plaintiff,    )      Judgment  for  on  a  bond,  dated  the 

V.S,  >  day  of  ,  18      .     Con- 

E.  F.,  defendant.  )  ditioned  for  the  payment  of  and  interest: 

costs  taxed  at  .     Judgment  signed  August  2,  18      ,  in  the 

office  of  the  court  of 

In  consideration  of  dollars,  to  me  paid,  I  do  hereby  sell, 

assign,  and  transfer  to  C.  D.  the  judgment  above  mentioned,  for  his 
use  and  benefit ;  hereby  authorizing  him  to  collect  and  enforce  pay- 
ment thereof,  in  my  name,  or  otherwise,  but  at  his  own  costs  and 
charges.     And  covenanting  that  the  sum  of  dollars,  with  in- 

terest from  the  day  of  ,  in  the  year  , 

besides  the  costs,  is  due  thereon. 

In  witness,  &c.,  {as  in  n,  720.) 
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724  The  Same,  in  Another  Fobm. 

County  Court  of  the  county  of  : 

A.  B.,  plaintiff,    )      Judgment    signed    Slst    July,    1847,    for 

v9,  >  $210.27,  ddraages  and  costs. 

E.  F.,  defendant.  )      For  value  received,  I  do  hereby  assign,  trans- 
fer, and  set  over  the  above  mentioned  judgment  to  C.  D.,  for  his 
use,  and  at  his  risk,  costs,  and  charges  in  all  respects. 
Dated  the  day  of  ,  18       . 


725.  Assignment  <y  Bond  and  Mortgage  in  Fee. 

Know  all  hen  bt  these  presents  :  That  I,  A.  B.,  of  the 
of  ,  in  the  county  of  ,  and  Province  of 

Canada,  farmer,  in  consideration  of  the  sum  of  dollars,  to 

me  paid  by  C.  D.,  of  of  ,  in  the  county  of 

,  and  province  aforesaid,  [the  receipt  whereof  is 
hereby  acknowledged,]  do  by  these  presents  grant,  bargain,  sell,  assign, 
transfer,  and  set  over,  unto  the  said  C.  D.,  a  certain  indenture  of  mort- 
gage bearing  date  the  day  of  ,  one  thousand  eight 
huudred  and  ,  made  and  executed  by  E.  F.,  of  of 
,  in  the  county  of  ,  and  Province  of  Canada,  , 
and  M.,  his  wife,  to  me,  together  with  the  bond  of  the  said  E.  F.,  [or 
of  G.  H.,  of  of  ,  in  the  county  of  ,  and 
Province  of  Canada,  ,]  conditioned  for  the  due  performance 
of  the  covenants  therein  contained,  and  all  moneys  secured  by  the 
same  instruments,  and  the  lands  and  premises  mentioned  in  the 
said  mortgage.  To  hold  the  same  unto  the  said  C.  D.,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  for  his  and  their  use  and 
benefit;  Subject  only  to  the  proviso  in  the  said  mortgage  men- 
tioned. And  1  do  hereby  make,  constitute,  and  appoint  the  said 
C.  D.  my  true  and  lawful  attorney  irrevocable,  in  my  name  or  oth- 
erwise, but  at  his  own  proper  costs  and  charges,  to  recover,  receive, 
and  give  discharges  for  the  same  premises. 

And  I  do  hereby  covenant  with  the  said  C.  D.  that  there  is  now 
due  and  owing  upon  the  said  bond  and  mortgage  the  sum  of 
dollars,  with  interest  from  the  day  of  ,18; 

aTid  that  1  have  good  right  to  grant,  sell,  transfer,  and  assign  the 
same,  as  aforesaid. 

In  witness,  &c.,  {as  in  n,  720.) 
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726.  Assignment  of  Bond  and  Mortgage,  Indorsed. 

In  consideration  of  dollars,  to  rae  in  hand  paid  by 

C.  D.,  of  the  town  of  ,  in  the  county  of  , 

and  Province  of  Canada,  I,  A.  B.,  within  named  and  described,  do 
hereby  grant  and  assign  unto  the  said  C.  D.  the  within  indenture 
of  mortage,  together  with  the  bond  accompanying  the  same,  and 
the  lands  and  premises  in  the  said  mortgage  mentioned,  together 
with  all  moneys  thereby  and  by  the  said  bond  secured.  To  hold 
same  unto  and  to  tiik  use  of  the. said  C.  D.,  his  heirs,  executors, 
administrators,  and  assigns,  respectively;  hereby  authorizing  him 
{poioer  of  attorney^  as  in  «.  722,  chanffing  tense  and  person.) 

In  witness,  &c.,  (as  in  n.  715.)  A.  B.     [Seal.] 


727.  Assignment  of  Mortgage  and  Bond  as  Collateral 

Security. 

This  indenture,  made  the  day  of  ,  one  thou- 

sand eight  hundred  and  ,  between  A.  B.,  of  the 

of  ,  in  the  county  of  ,  and  Province  of  Canada, 

,  of  the  first  part,  and  C.  D.,  of  the  of 

,  in  the  county  of  ,  and  province  aforesaid, 

,  of  the  second  part,  witnesseth : — 

That  the  said  A.  B.,  in  consideration  of  the  sum  of  , 

to  him  paid  by  the  said  C.  D.,  [or  in  consideration  of  the  covenants 
and  agreements  contiiined  in  a  certain  indenture,  dated  the 
day  of  ,18       ,  and  made  between  ,]  doth  hereby 

grant  and  assign  unto  the  said  C.  D.,  his  heirs  and  assigns,  a  certain 
indenture  of  mortgage,  dated  the  day  of  ,  one 

thousand  eight  hundred  and  ,  and  made  and  executed 

by  ,  of  of  ,  in  the  county  of  , 

to  X.  Y.,  of  ,  and  the  moneys  thereby  secured,  and  the 

lands  and  premises  thereby  granted,  together  with  the  bond  accom- 
panying the  same.  To  hold  the  said  premises  unto  and  to  the 
use  of  the  said  C.  D.,  his  heirs,  executors,  administrators,  and 
assigns. 

But  this  indenture  is,  nevertheless,  made  upon  this  express  con- 
dition, that,  if  the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  the  sum  of  dol- 

lars, on  or  before  the  day  of  ,18,  with 

interest  from  the  date  hereof,  this  indenture  shall  be  void  and  of  no 
effect ;  it  being  made  for  the  purpose  of  securing  the  payment  of 
the  said  moneys,  and  for  no  other  purpose  whatever:  And  in  case 
the  said  C.  D.,  his  heirs,  executors,  administrators,  or  assigns,  shall 
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collect  and  receive  the  money  dae  on  said  mortgage  hereby  as- 
signed, he  or  they  shall,  after  retaining  the  said  sum  of 
dollars,  with  the  interest  thereon,  and  his  or  their  reasonable  costs 
and  charges  in  that  behalf  expended,  pay  the  surplus  [if  any]  to 
the  said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns. 

In  witness  wherxof,  &c.,  (as  in  n,  696.)         p'  j^     \^^^\ 

728.  Assignment  o/"  Lease. 

Know  all  men  bt  these  presents  :  Tliat  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of  Canada, 

,  for  and  in  consideration  of  the  sum  of  dollai's, 

lawful  money  of  the  Province  of  Canada,  to  me  paid  by  C.  D.,  of 
the  town  of  ,  in  the  county  of  ,  and  province  afore- 

said, ,  do  by  these  presents  grant,  convey,  assign^  transfer, 

and  set  over,  unto  the  said  C.  D.^  a  certain  indenture  of  lease,  bear- 
ing date  the  day  of  ,  one  thousand  eight  hun- 
dred and  ,  made  by  L.  M.,  of  ,  to  me,  the  said  A. 
B.,  of  a  certain  dwelling-house  and  lot,  situate  in  ,  with 
ALL  AND  SINGULAR  the  premises  therein  mentioned  and  described, 
and  the  buildings  thereon,  together  with  the  appurtenances.  To 
HOLD  the  same  unto  the  said  C.  D.,  his  heirs,  executors,  administra- 
tors, and  assigns,  from  the  day  of  next,  for  and 
during  all  the  residue  unexpired  of  the  term  of  years 
mentioned  therein ;  Subject,  nevertheless,  to  the  rents,  covenants, 
conditions,  and  provisoes  therein  contained.  And  I  do  hereby  cove- 
nant and  agree  with  the  said  C.  D.  that  the  said  assigned  premises  now 
are  free  and  clear  of  and  from  all  former  and  other  gifts,  grants,  bar^ 
gains,  sales,  leases,  judgments,  executions,  back-rents,  taxes,  assess- 
ments, and  incumbrances,  whatsoever. 

In  Witness,  <&;c.,  {as  in  n.  715.) 


729.  The  Same,  by  Indorsement. 

In  consideration  of  the  sum  of  dollars,  to  me  in  hand 

paid  by  C.  D.,  of  ,  [the  receipt  whereof  I  hereby  ac- 

knowledge,] I  do  by  these  presents  bargain,  sell,  assign,  and  set 
over,  unto  the  said  C.  D.,  his  heirs  and  assigns,  the  within  written 
indenture  of  lease,  and  all  my  estate,  right,  title,  interest,  claim, 
property,  and  demand  of,  in,  and  to  the  lands,  tenements,  heredita- 
ments, and  premises  therein  mentioned,  which  I  now  have,  by 
means  of  the  said  indenture,  or  otherwise ;  Subject,  nevertheless, 
to  the  rents  and  covenants  in  the  said  indenture  contained. 

In  witness,  i&c,  (as  in  n,  715.) 
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780.  Assignment  q/"  Contract /or  iJie  Sale  o/*Real  Estate, 

Know  all  men  by   these  presents:  That  I,  A.  B.,  of  the 
of  ,  in  the  county  of  ,  and  Prov- 

ince of  Canada,  ,  for  and  in  consideration  of  the  sum 

of  dollars,  lawful  money  of  the  said  Province,  to  me 

paid  by  C.  D.,  of  the  town  of  ,  in  the  county  of 

,  and  province  aforesaid,  ,  do  by  these  presents  sell, 

transfer,  assign,  and  set  over,  unto  the  said  C.  D.,  a  contract  for 
the  sale  of  certain  real  estate,  being  part  of  lot  No.  ,  in  the 

town  of  ,  in  the  county  of  ,  aforesaid,  [or  situ- 

ate in,  &c.,  and  described  as  follows :  giving  the  description  in  fully] 
which  said  contract  was  made  and  executed  by  E.  F.,  of  , 

to  me,  the  said  A.  B.,  and  bears  date  the  day  of  , 

18  .To  HOLD  the  same  unto  and  to  the  use  of  the  said  C.  D., 
his  heirs,  executors,  administrators,  and  assigns;  Subject,  never- 
theless, to  the  covenants,  conditions,  and  payments  therein  men- 
tioned. And  I  hereby  authorize  and  empower  the  said  C.  D.,  upon 
his  performance  of  the  said  covenants  and  conditions,  to  demand 
and  receive  of  the  said  E.  F.  the  deed  covenanted  to  be  given  in 
the  said  contract,  in  the  same  manner,  to  all  intents  and  purposes, 
as  I  myself  might  or  could  do  were  these  presents  not  executed. 
In  witness,  dsc,  {cls  in  n,  715.) 


731.  The  Same,  by  Indorsement. 

In  consideration  of  the  sum  of  dollars,  to  me   in 

hand  paid  by  C.  D.,  of  the  town  of  ,  in  the  county 

of  ,  and  Province  of  Canada,  ,  [the  receipt  whereof 

is  hereby  acknowledged,]  I  do  by  these  presents  bargain,  sell,  assign, 
and  set  over,  unto  the  said  C.  D.,  his  heirs  and  assigns,  the  within 
contract,  and  all  my  estate,  right,  title,  interest,  claim,  property,  and 
demand,  of,  in,  and  to  the  same,  and  the  premises  therein  de- 
scribed ;  Subject,  nevertheless,  «fec.,  {as  in  n.  730,  to  the  end.) 

In  witness  whereof,  {as  i»  n.  716.)  A.  B,     [Seal.] 


732.  Assignment  of  Bail  Bond. 

SWhen  the  plaintiff  deems  it  expedient  to  proceed  against  the 
given  by  defendant,  he  may  demand  of  the  sheriff  an  assign- 
ment of  the  bail  bond,  and  the  sheriff  willexecutc  such  assignment 
in  manner  following.] 

Know  all  men  by  these  presents  :  That  I,  A.  P.,  the  sheriff 
within  named,  do  assign  and  set  over  to  A.  B.,  the  plaintiff  therein 
named,  at  his  request,  the  within  bail  bond,  or  obligation,  pursuant 
300 


ASSIONMENTS. 


to  the  statute  in  sacli  case  made  and  provided    Dated  ,  this 

day  of  ,  18       . 

Signed,  sealed,  and  delivered 

in  the  presence  of  V        A.  P.,  sheriff.     [Seal.] 

G.  H. 


733,  Assignment  of  a  Debt  [or  Debts]  or  Wages. 

Know  all  men  by  these  presents  :  That  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of  Canada, 

(state  occupation^)  for  and  in  consideration  of  the  sum  of 
dollars,  to  me  paid  by  C.  D.,  of  the  town  of  ,  in  the 

county  of  ,  and  province  aforesaid,  {state  occupation j) 

[the  receipt  whereof  is  hereby  acknowledged,]  do  oy  these  presents 
sell,  assign,  transfer,  and  set  over,  unto  the  said  G.  D.,  a  certain  debt 
[or  debts]  (1/  debts,  refer  to  schedule,)  due  to  me  from  E.  F.,  of,  &c., 
amounting  to  the  sum  of  dollars,  for  goods  sold  and  delivered, 

[or  work,  labor,  and  services,]  with  full  power  to  sue  for,  collect,  and 
discharge,  or  sell  and  assign  the  same,  in  my  name,  but  at  his  own 
costs  and  charges,  [or  iny  cost  and  charge.]  And  I  do  hereby  cove- 
nant that  the  said  sum  of  dollars  is  justly  due  as  aforesaid, 
and  that  I  have  not  done,  and  will  not  do,  any  act  to  hinder  or 
prevent  the  collection  of  the  same  by  the  said  C.  D. 

In  witness,  &c.,  (as  in  n,  716.) 

Signed,  sealed,  and  delivered 

in  presence  of  )-  A.  B.     [Seal.] 

L.  M. 


734.  Assignment  of  Policy  of  Insurance. 

Enow  all  men  bt  these  presents  :  That  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of 

Canada,  (state  occupation^)  in  the  annexed  policy  named,  for  and  in 
consideration  of  the  sum  of  ,  to  me  in  hand  paid  by  C.  D., 

of  the  town  of  ,  in  the  county  of  ,  and  province 

aforesaid,  (state  occupation,)  [the  receipt  whereof  is  hereby  acknowl- 
edged,] do  by  these  presents  sell,  assign,  transfer,  and  set  over,  unto 
the  said  C.  D.,  the  annexed  policy  of  insurance,  and  all  sum  and 
sums  of  money,  interest,  benefit,  and  advantage,  whatsoever,  now 
due  or  hereafter  to  arise,  or  to  be  had  or  made,  by  virtue  thereof. 
To  HOLD  the  same  unto  the  said  C.  D.,  and  his  assigns. 

In  witness,  &;c,,  (as  in  n.  715.)  A.  B.     [Seal.] 

The  above  assignment  is  approved. 

M.  R.,  president  [or  secretary] 

of  the  Insurance  Company. 
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735.  Assignment  of  Policy  as  Security. 

Know  all  men  bt  these  presents  :  That  I,  A.  6.,  of  the  town  of 
,  in  the  county  of  ,  and  Province  of  Canada, 

{ziait  occupation^)  in  the  annexed  policy  named,  for  and  in  consid- 
eration of  the  sum  of  ,  to  me  in  hand  paid  by  C.  D.,  of  the 
town  of  ,  in  the  county  of  ,  and  province  afore- 
said, {jitate  occupation,)  [the  receipt  whereof  is  hereby  acknowledged,] 
do  by  these  presents  sell,  assign,  transfer,  and  set  over,  unto  the  said 
C.  D.,  the  annexed  policy  of  insurance,  and  all  sum  and  sums  of 
money,  interest,  benefit,  and  advantage,  whatsoever,  now  due  or 
hereafter  to  arise,  or  to  be  had  or  made,  by  virtue  thereof.  To  hold 
the  same  unto  the  said  C.  D.,  and  his  assigns,  forever. 

Upon  the  condition,  however,  that,  if  a  certain  promissory  note 
[or  other  undertaking]  for  the  sum  of  dollars,  bearing  date 

the  day  of  ,  made  by  the  said  A.  B.  to  the  said 

C.  D.,  is  well  and  truly  paid,  according  to  the  terms  thereof,  then 
this  assignment  is  to  be  void. 

In  witness,  d:c.,  (a«  fit  n.  715 ;  adding  the  approval  in  n,  734,  if 
neeemtary,) 

A.  B.     [Seal.] 
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CHAPTER  VI. 
OF    SECURITIES. 

BILLS  OF  SALE. — CHATTEL  MORTGAGES. — CONFESSIONS  OF 

JUDGMENT. 

The  recent  changes  in  the  law  with  respect  to  this  class  of  secur- 
ities are  so  important  that  it  is  deemed  advisable  to  insert  the  stat- 
utory provisions  now  in  force  here,  before  giving  the  precedents. 

Revised  Statutes,  1859,  Cap.  XXV.,  p.  307. 

736.  An  Act  for  the  Relief  of  Insolvent  Debtors,  which 

is  to  he  called  the  Indigent  Debtor's  Act. 

*  *  *  *  *  %  % 

FRAUDULENT  PBSFERSNCE. 

(30.)  In  case  any  person,  being  at  the  time  in  in-  Confessions  or 
solvent  circumstances,  or  unable  to  pay  his  debts  in  warrants  to 
full,  or  knowing  himself  to  be  on  the  eve  of  insolvency,  ment*eiven^by 
voluntary  or  by  collusion  with  a  creditor  or  creditors,  insolvents,  to 
gives  a  confession  of  judgment,  cognovit  actionem  or  defeat  or  delay 
warrant  of  attorney  to  confess  judgment,  with  intent  in  creditor,  or  to 
giving  such  confession,  cotpiovit  actionem  or  warrant  ^^®  ^°®  P"^'" 
of  attorney  to  confess  judgment,  to  defeat  or  delay  his  ^jjg  q^Jj^j.  ^^ 
creditors  wholly  or  in  part,  or  with  intent  thereby  to  be  void.  ' 
give  one  or  more  of  the  creditors  of  such  person  a  pref- 
erence over  his  other  creditors,  or  over  any  one  or  more 
of  such  creditors,  every  such  confession,  cognovit  ac- 
tionem or  warrant  of  attorney  to  confess  judgment, 
shall  be  deemed  and  taken  to  be  null  and  void  as 
against  the  creditors  of  the  party  giving  the  same,  and 
shall  be  invalid  and  ineffectual  to  support  any  judg- 
ment or  writ  of  execution.     22  V.,  c.  96,  s.  18. 

(31.)  In  case  any  person,  being  at  the  time  in  insolv-  Aasignmenta, 
ent  circumstances,  or  unable  to  pay  his  debts  in  full,  or  transfers,  4c, 
knowing  himself  to  be  on  the  eve  of  insolvency,  makes  ^lyputa  to'de- 
or  causes  to  be  made  any  gift,  conveyance,  assignment,  feat  creditore, 
or  transfer  of  any  of  his  goods,  chattels,  or  effects,  or  or  to  give  pref< 
delivers  or  makes  over,  or  causes  to  be  delivered  or  ©rence,  shall 
made  over,  any  bills,  bonds,  notes,  or  other  securities  ^  ^***^' 
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or  property,  with  intent  to  defeat  or  delay  the  credit- 
ors of  such  person,  or  with  intent  of  giving  one  or 
more  of  the  creditors  of  such  person  a  preference  over 
his  other  creditors,  or  over  any  one  or  more  of  such 
creditors,  every  such  gift,  conveyance,  assignment, 
transfer,  or  delivery  shall  be  null  and  void  as  against 
the  creditors  of  such  person ;  but  nothing  herein  con- 
tained shall  invalidate  or  make  void  any  deed  of  assign- 
ment made  and  executed  by  any  debtor  for  the  pur- 
pose of  paying  and  satisfying,  rateably  and  proportion- 
ably,  and  without  preference  or  priority,  all  the  credit- 
ors of  such  debtor  their  just  debts ;  and  nothing  here- 
in contained  shall  invalidate  or  make  void  any  bond 
fide  sale  of  goods  in  the  ordinary  course  of  trade  or 
calling  to  innocent  purchasers.  22  V.,  c.  96,  s.  19. 
Destroying  or       (32.)  Any  person  who  destroys,  alters,  mutilates,  or 

altering  books,  falsifies  any  of  his  books,  papers,  writings,  or  securities, 
Ac,  to  defraud  i      -^       .         .       .    ^,t  i  •  I  t  \ 

creditors,  to  b«  ^'*  "^**^^®>  ®^  ^^  pnvy  to  the  making,  of  any  false  or 
a  misdemean-  fraudulent  entry  m  any  book  of  account  or  other  doc- 
or.  ument,  with  intent  to  defraud  his  creditors,  or  any  one 

or  more  of  them,  shall  be  deemed  guilty  of  a  misde- 
meanor; and,  on  being  convicted  thereof,  sliall  be 
Punishment  liable  to  be  imprisoned  in  any  common  gaol  for  any 
term  not  exceeding  six  months,  and  such  offence  may 
be  tried  before  any  court  of  Oyer  and  Terminer,  or 
General  Gaol  Delivery.  22  V.,  c.  96,  s.  20. 
Making  as-  (33.)  Any  person  who  makes  or  causes  to  be  made 

signments,  or  ^^y  ^'j^  conveyance,  assi&rnment,  sale,  transfer,  or  de- 
disposingof  livery  of  any  of  his  lands,  hereditaments,  goods,  or  chat- 
goods,  to  do-  tels,  or  who  removes,  conceals,  or  disposes  of  any  of 
fhiud  credit-     his  goods,  chattels,  property,  or  effects  of  any  descrip- 

^^J^  ^  *  ^^^^»  ^^^  intent  to  defraud  his  creditors,  or  any  of 
misdemeanor,   ^j^g^j^  ^jj  ^jjy  person  who  receives  such  property,  real 

or  personal,  with  such  intent,  shall  be  deemed  guilty 
Punisliment  of  a  misdemeanor ;  and,  on  being  convicted  thereof, 
shall  be  liable  to  be  imprisoned  for  any  term  not  exceed- 
ing twelve  months,  and  to  be  fined  in  any  sum  not  ex- 
ceeding two  hundred  pounds,  and  such  offence  may 
be  tried  before  any  court  of  Oyer  and  Terminer  or 
General  Gaol  Dehvery.  22  V.,  c.  96,  s.  21. 
Short  title.  (34.)  This  act  sh^l  be  known  and  cited  as  "The 

Indigent  Debtor's  Act." 
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Revised  Statutes,  1869,  Cap.  XXIL,  p.  195. 

787.  An  Act  to  Regulate  the  Procedure  of  the  Superior 
Courts  of  Common  Law  and  of  the  County  Courts, 
known  as  and  in  all  proceedings  may  be  cited  as  The  Com- 
mon Law  Procedure  Act. 


OONFE88IOKS  FIUNO  THB  8A1IB,   AND  JUDGMENTS  TBEKEON. 

(240.)  Final  judgment  upon  a  cognovit  actionem  or  Astojudg^ 
warrant  of  attorney  to  confess  judgment,  given  or  exe-  ment  on  cog^ 
cuted  before  the  suing  out  of  any  process,  may,  at  the  ^o^J^ 
option  of  the  plaintiff,  be  entered  in  any  office  of  either 
of  the  said  Superior  Courts,  and,  in  like  manner  and 
like  circumstances,  final  judgment  may  be  entered  on 
a  cognovit  actionem  or  warrant  of  attorney  to  confess 
judgment,  for  an  amount  not  exceeding  one  hundred 
pounds,  in  any  County  Court,  unless  some  particular 
office  or  some  particular  County  Court  for  that  purpose 
be  expressly  stated  in  the  cognovit  or  warrant     19  Y., 
c  90,  8,  6;  19  v.,  c.  43,  s.  10. 

(241.)  No  confession  of  judgment  or  cognovit  actio-  Confeesions 

nem  shall  be  valid  or  effectual  to  support  any  judirment  ^^^  cognovit^ 

or  writ  of  execution,  unless,  within  one  month  after  the  5  .      ^™  , 

1       ,  .  ^    .,      '  .,  this  act,  to  bo 

same  has  been  given,  the  same  or  a  sworn  copy  there-  registered. 

of  be  filed  of  record  in  the  proper  office  of  the  court 
in  the  county  in  which  the  person  giving  such  confes- 
sion of  judgment  or  cognovit  actionem  resides ;  and  a 
book  shall  be  kept  in  every  such  office,  to  be  called  the 
Cognovit  Book,  in  which  shall  be  entered  the  names 
of  the  plaintiff  and  defendant  in  every  such  confession 
or  c<^ovit,  the  amount  of  the  true  debt  or  arrange- 
ment secured  thereby,  the  time  when  judgment  may 
be  entered  and  execution  issued  thereon,  and  the 
day  when  such  confession  or  cognovit,  or  copy  thereof, 
is  filed  in  the  said  office ;  and  such  book  shall  be  open 
to  inspection  by  any  person,  during  office-hours,  on  the 

payment  of  a  fee  of  one  shilling.     20  V.,  c.  67,  s.  17. 
«  «  «  *  * 

(261.)  The  sheriff  or  other  officer,  to  whom  any  writ  The  interest 

of  fieri  facias  against  the  lands  and  tenements  of  any  ^^  ™?^??'' 

mortirairor  of  real  estate  is  directed,  may  seize  or  take  l!!IY™,!!?H 
^^  ,*  M        1  v     VI  m  execution. 

m  execution,  sell,  and  convey,  [m  like  manner  as  any 

other  real  estate  might  be  seized  or  taken  in  execution, 

sold,  and  conveyed,]  all  the  legal  and  equitable  interest 
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of  such  mortgagor  in  the  mortgaged  lands  and  tene- 
ments.    12  v.,  c.  73,  8.  1. 
KfTect  of  (262.)  The  eflect  of  such  seizure  or  taking  in  execu- 

auch  sale.  ^Jqjj^  ^q^  qj^^i  conveyance  of  any  such  mortgaged 
lands  and  tenements  shall  be  to  vest  in  the  purchaser, 
his  heirs  and  assigns,  all  the  legal  and  equitable  inter- 
est of  the  mortgagor  therein  at  the  time  the  writ  was 
placed  in  the  hands  of  the  shcrift'  or  other  officer  to 
whom  the  same  is  directed  as  well  as  at  the  time  of 
such  sale,  and  to  vest  in  such  purchaser,  his  heirs  and 
assigns,  the  same  rights  as  such  mortgagor  would  have 
had  if  such  sale  had  not  taken  place;  and  the  pur- 
chaser, his  heirs  or  assigns,  may  pay,  remove,  or  satis- 
fy any  mortgage,  charge,  or  lien  wliich  at  the  time  of 
such  sale  existed  upon  the  lands  or  tenements  so  sold, 
in  like  manner  as  the  mortgagor  might  have  done, 
and  thereupon  the  purchaser,  his  heirs  and  assigns, 
shall  acquire  the  same  estate,  right,  and  title  as  the 
mortgagor  would  have  acquired  in  case  the  payment, 
removal,  or  satisfaction  had  been  effected  by  the  mort- 
gagor ;  and  on  payment  of  the  mortgage  money  to  the 
Rights  of  the  mortgagee  by  the  purchaser,  his  heirs  or  assigns,  the 
purchaser.  mortgagee,  his  heirs  or  assigns,  shall,  if  required,  give 
to  such  purchaser,  his  heirs  or  assigns,  at  his  or  their 
charge,  a  certificate  of  payment  or  satisfaction  of  such 
mortage,  which  certificate  may  be  in  the  following 
form,  that  is  to  say  :  12  V.,  c.  73,  s.  2. 
To  the  registrar  of  the  county  of 
I,  A.  B.,  of  ,  do  certify  that  C.  D.,  of 

,  who  hath  become  the  purchaser  of  the  inter- 
est of  £.  F.,  of  ,  hath  satisfied  all  money 
due  upon  a  certain  mortgage  made  by  the  said  £.  F.  to 
me,  bearing  date  the  day  of  ,  one 
thousand  eight  hundred  and  ,  and  registered 
at  of  the  clock  in  the  forenoon  (as  the  case  may 
6e,)  of  the  day  of  ,  in  the  same  year, 
(or  as  the  case  may  he,)  and  that  such  mortgage  is  there- 
fore discharged. 

As  witness  my  hand,  this  day  of  ,  18     . 

(Signed,)  A.  B. 

G:H.;of  ;[  witnesses. 

And  such  certificate  shall  be  of  the  like  effect,  and  shall 
be  acted  upon  by  registrars  and  others  to  the  same  ex- 
tent as  if  the  same  had  been  given  to  the  mortgagor, 
his  heirs,  executors,  administrators,  or  assigns. 
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(263.)  Any  mortgagee  of  lands  and  tenements  so  Mortgagees 
sold,  or  the  heirs  or  assigns  of  such  mortgagee,  [whether  may  become 
plaintiff  or  defendant  in  the  judgment  whereon  tlie  purchasereat 
writ  of  fieri  facias  under  which  such  sale  takes  place  *  *^"   ®     ^^' 
has  issued,]  may  be  the  purchaser  at  such  sale,  and 
shall  acquire  the  same  estate,  interest,  and  rights  there- 
by as  any  other  purchaser ;  but,  in  the  event  of  the 
mortgagee  becoming  such  purchaser,  he  shall  give  to 
the  mortgagor  a  release  of  tiie  mortgage  debt,  and  if 
any  other  person  becomes  such  purchaser,  and  if  the 
mortgagee  enforces  payment  of  the  mortgage  debt 
against  the  mortgagor,  then  such  purchaser  shall  repay 
the  amount  of  such  debt  and  interest  to  the  mort- 
gagor ;  and,  in  default  of  payment  thereof  within  one 
month  after  demand,  the  mortgagor  may  recover  from 
such  purchaser  the  amount  of  such  debt  and  interest 
in  an  action  for  money  had  and  received,  and,  until 
such  debt  and  interest  are  repaid  to  the  mortgagor,  he 
shall  have  a  chaise  therefor  upon  the  mortgaged  lands. 
12  v.,  c.  73,  8.  3. 

(264.)  On  any  writ,  precept,  or  warrant  of  execu-  The  interest  of 
tion  against  goods  and  chattels,  the  sheriff  or  other  a  mortgagor  in 
officer  to  whom  the  same  is  directed  may  seize  and  sell  ^^^\  mort- 
the  interest  or  equity  of  redemption  in  any  goods  or  ^^  in'execu- 
chattels  of  the  party  against  whom  the  writ  has  issued,  tion. 
and  such  sale  shall  convey  whatever  interest  the  mort- 
gagor had  in  such  goods  and  chattels  at  the  time  of  the 
seizure.     20  V.,  c.  3,  s.  11 ;  and  see  12  V.,  c.  73,  s.  1. 

»  »  «  «r  » 

(271.)  Before  the  sale  of  real  estate  upon  execution  Notice  of  sale 
against  lands  and  tenements,  the  sheriff  shall  publish  ^f  1*°^  ^^ 
an  advertisement  of  sale  in  the  Canada  Gazette  at  least  ®*®^^*^'^- 
six  times,  specifying:     2  Geo.  4,  c.  1,  s.  20. 
The  particular  property  to  be  sold ; 
The  names  of  the  plaintiff  and  defendant ; 

(3.)  The  time  and  place  of  the  intended  sale. 
And  he  shall,  for  three  months  next  preceding  the  sale, 
also  publish  such  advertisement  in  a  public  newspaper 
of  the  county  in  which  the  lands  lie,  or  shall  for  three 
months  put  up  and  continue  a  notice  of  such  sale  in 
the  office  of  the  clerk  of  the  peace,  or  on  the  door  of 
the  court-house  or  place  in  which  the  court  of  General 
Quarter  Sessions  for  such  county  arc  usually  holdcn ; 
but  nothing  herein  contained  shall  be  taken  to  prevent 
an  adjournment  of  the  sale  to  a  future  day. 

(272.)  The  advertisement  in  the  official  gazette  of  Notice  in  ga- 
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zette  shall  con-  aDv  lands  for  sale  under  a  writ  of  execation  durinir  the 
piituie  mcipi-    currency  of  the  writ  [giving  some  reasonahly  dcHnite 
en  exocu  ion.  (jps^ription  of  the  land  in  such  advertisement,]  shall  bo 
deemed  a  sufficient  commencement  of  the  execution  to 
enable  the  same  to  be  completed  by  a  sale  and  convey- 
ance of  the  lands  after  the  writ  has  become  returnable. 
19  v.,  c.  43,  s.  188. 
If  sheriff  (273.)  If  the  sheriflF  goes  out  of  oflBce  during  the 

leaves  office,  currency  of  any  writ  of  execution  against  lands,  and 
his  successor  before  the  sale,  such  writ  shall  be  executed,  and  the  sale 
wrfte  wMiinst  *"^  conveyance  of  the  lands  be  made,  by  his  successor 
lands.  "*  office,  and  not  by  the  old  sheriff;  but  any  sheriff 

may,  after  he  has  gone  out  of  office,  execute  any  deed 
or  conveyance  necessary  to  effectuate  and  complete  a 
sale  of  lands  made  by  him  while  in  office.  19  V.,  c 
43,  8.  1 87. 


738.  Bill  of  Sale. 

This  indenture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  be- 

tween A.  B.,  of  ,  of  the  first  part,  and  C.  D.,  of  , 

of  the  second  part,  witnesseth  as  follows : — 

Whereas  the  said  A.  B.  is  possessed  of  the  ,  herein  af- 

ter set  forth  and  enumerated,  and  hath  contracted  with  the  said  C. 
D.  for  the  sale  to  of  the  same,  at  the  sum  of 

dollars ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  Dursuancc  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  ,  paid 

by  the  said  C.  D.  to  the  said  A.  B.,  [the  receipt  whereof  is 
hereby  acknowledged,]  he,  the  said  A.  B.,  doth  by  these  presents 
assign,  transfer,  and  set  over,  uuto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  all  those  the  said  ,  and  all  the 
right,  title,  interest,  property,  claim,  and  demand,  whatsoever,  of 
him,  the  said  A.  B.,  of,  in,  to,  and  out  of  the  same,  and  every  part 
thereof. 

To  HOLD  the  said  herein  before  assigned  premises,  and  every  part 
thereof,  with  the  appurtenances,  and  all  the  right,  title,  and  interest 
of  the  said  A.  B.  therein,  as  aforesaid,  unto  and  to  the  use  of  the 
said  C.  D.,  his  executors,  administrators,  and  assigns. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  C.  D.,  his  execu- 
tors and  administrators,  that  he,  the   said  A.  B.,  is  now  right- 
fully  and    absolutely   possessed   of,   and    entitled    to,    the    said 
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hereby  assigned  premises,  and  every  part  thereof,  and  that  he 
hath  in  himself  good  right  to  assign  the  same  unto  the  said 
0.  D.,  his  executors,  administrators,  and  assigns,  in  manner 
aforesaid;  And  that  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  shall,  from  time  to  time  and  at  all  times 
hereafter,  peaceably  and  quietly  hold  and  enjoy  the  said  hereby 
assigned  premises,  and  every  part  thereof,  to  and  for  his  own 
use  and  benefit,  without  any  manner  of  hinderance,  interruption, 
molestation,  claim,  or  demand,  whatsoever,  of,  from,  or  by  him 
him,  the  said  A.  B.,  or  any  person  or  persons  whomsoever ;  And 
that  free  and  clear,  and  freely  and  absolutely  released  and  dis- 
chai^ed,  or  otherwise,  at  the  costs  of  the  said  A.  B.,  effectually  in- 
demnified from  and  against  all  former  and  other  bargains,  sales, 
gifts,  grants,  titles,  charges,  and  incumbrances,  whatsoever;  And, 
moreover,  that  he,  the  said  A.  B.,  and  all  persons  rightfully  claim- 
ing or  to  claim  any  estate,  right,  title,  or  interest,  o^  in,  or  to  the 
said  hereby  assigned  premises,  or  any  part  thereof,  will,  from  time 
to  time  and  at  all  times  hereafter,  upon  every  reasonable  request 
of  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  but  at 
the  costs  and  charges  of  the  said  C.  D.,  do  and  execute,  or  cause  to 
be  done  and  executed,  all  such  further  acts,  deeds,  and  assurances 
for  the  more  effectually  assigning  and  assuring  the  said  hereby  as- 
signed premises  unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  in  manner  aforesaid,  as  by  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  shall  be  reasonably  required. 

In  wftness  whereof,  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first  above 
written. 

Signed,  sealed,  and  delivered 

in  presence  of  V  A.  B.     [Seal.] 

E.  F. 

Canada.  count  of  to  wit :  I,  C. 

D.,  in  the  within  bill  of  sale  named,  make  oath  and  say,  that  the 
sale  thereby  made  is  bond  fide,  and  for  good  consideration,  namely 
{set  out  the  particular  consideration  clearly^)  and  not  for  the  purpose  of 
holding  or  enabling  me,  this  deponent,  to  hold  the  goods  men- 
tioned therein  against  the  creditors  of  the  said  bargainor. 

CD. 

Sworn  before  me,  at  ,  this  day  of 

,  A.  D.,  18 

A  Commissioner  for  taking  affidavits  in  the  Queen's  BeneJk,  in  and 
for  the 

Canada.  count  of  to  wit :  I  M.  N.,  of  , 
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make  oath  and  say,  that  I  was  personally  present,  and  did  see  the  an- 
nexed bill  of  sale  duly  signed,  sealed,  and  delivered  by  ,  the 
parties  thereto,  and  that  I,  this  deponent,  am  a  subscribing  witness 
to  the  same,  and  that  the  name  M.  N.,  set  and  subscribed  as  a  wit- 
ness to  the  execution  thereof,  is  of  the  proper  handwriting  of  me, 
this  deponent,  and  that  the  same  was  executed  at 

M.  N. 
Sworn  before  me,  at  ,  this  day  of  , 

A.  D.,  18 

A  Commissioner  for  taking  affidavits  4n  the  QueerCs  Benehf  in  and 
for  the  said  County  of 


739.  Bill  of  Sale. 

Another  Form. 

This  indenture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  fifty-  , 

between  A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of 

,  of  the  other  part,  witnesseth  as  follows : — 

Whereas  the  said  A.  B.  hath  contracted  with  the  said  C.  D. 
for  the  absolute  sale  to  him  of  the  goods  and  chattels  mentioned 
and  described  in  the  schedule  hereto,  at  or  for  the  price  or  sum  of 
dollars ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  pursuaucc  of  the  said 
agreement,  and  in  consideration  of  the  said  sum  of  dollars, 

by  the  said  C.  D.  to  the  said  A.  B.  paid,  [the  receipt  whereof  is 
hereby  acknowledged,]  he,  the  said  A.  B.,  doth  by  these  presents 
assign,  unto  the  said  C.  D.,  his  executoi-s,  administrators,  and  assigns, 
ALL  AND  SINGULAR  the  goods  and  chattels  mentioned  and  described 
in  the  said  schedule,  together  with  all  advantages,  privileges,  and 
emoluments  to  arise  therefrom,  or  thereunto  in  any  wise  appertain- 
ing. To  HOLD  the  said  goods  and  chattels,  and  all  and  sin- 
gular other  the  premises  hereby  assigned,  with  their  appurtenanc- 
es, unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
for  his  and  their  absolute  use  and  benefit.  And  the  said  A.  B. 
doth  hereby,  for  himself,  his  heirs,  executors,  and  administrat^^rs, 
covenant  with  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, that  it  shall  be  lawful  for  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  at  all  times  hereafter,  to  hold  and  enjoy 
the  said  goods  and  chattels  hereby  assigned,  without  any  let,  suit, 
hinderance,  disturbance,  claim,  or  demand,  whatsoever,  of,  from,  or 
by  any  person  or  persons  whomsoever. 

In  witness  whereof,  &c.,  {as  in  n.  738.) 

The  schedule  to  which  the  foregoing  indenture  refets, 
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Bb  it  remembered  that,  on  the  day  of  ,  in 

the  year  first  within  written,  a  delivery  was  made  by  the  within 
mentioned  A.  B.  to  the  within  mentioned  C.  D.  of  the 
within  mentioned  or  referred  to,  a  being  delivered  to  the 

said  C.  D.  in  the  name  of  the  whole,  in  the  presence  of 

Witness  ,  of  ,  in  the  of 

(Add  the  two  affidavits  at  the  foot  of  738.) 


740.  Bill  of  Sale  and  Chattel  Mortgage. 

Know  all  men  by  these  presents  :  That  I,  A.  B.,  of  the 

of  ,  in  the  county  of  ,  in  considera- 

tion of  one  dollar  to  me  paid  by  C.  D.,  of  of  , 

[the  receipt  whereof  I  hereby  acknowledge,]  do  by  these  presents 
grant  and  assign,  unto  the  said  C.  D.,  and  his  assigns,  the  following 
goods,  chattels,  and  property,  to  wit :  (specify  the  articles^  or  refer 
to  them  as  in  a  schedule  annexed,  741.) 

Whereas  I,  the  said  A.  B.,  am  justly  indebted  to  the  said  C. 
D.,  in  the  sum  of  one  hundred  and  ten  dollars,  on  account,  for 
money  had  and  received,  and  goods  sold  and  delivered,  [or  on  a 
promissory  note,  dated,  <kc.,  and  due  months  from  date,] 

to  be  paid  to  the  said  C.  D.,  or  his  assigns,  on  the  day  of 

,18       ,  with  the  legal  interest  thereon,  from  the  day 
of  the  date  hereof; 

Now  THE  CONDITION  of  the  abovc  bill  of  sale  is  such  that,  if  the 
said  A.  B.  shall  pay  to  the  said  C.  D.,  or  to  liis  agent,  attorney,  or 
assignee,  the  above  demand,  [or  demands,]  at  the  time  and  in  the 
manner  aforesaid,  and  shall  keep  and  perform  the  covenants  and 
agreements  above  contained,  on  his  part  to  be  kept  and  performed, 
THEN  the  above  bill  of  sale  shall  be  void ;  Otherwise,  on  the  neglect 
and  failure  of  the  said  A.  B.  to  pay  the  said  demand,  [or  demands,] 
or  to  keep  and  perform  the  said  covenants  and  agreements,  then 
and  in  that  case  the  said  C.  D.,  and  his  assigns,  are  hereby  author- 
ized and  empowered  to  sell  the  abovc  described  goods,  chattels,  and 
property,  [or  the  goods,  <fec.,  described  in  the  schedule  hereunto 
annexed,  as  aforesaid,]  or  any  part  thereof,  by  public  auction  or  pri- 
vate contract,  at  his  or  their  option,  and  to  retain  from  the  pro- 
ceeds of  such  sale,  in  his  or  their  hands,  sufficient  to  pay  and  satisfy 
the  whole  amount  of  the  above  mentioned  demand,  [or  demands,] 
with  the  legal  interest  thereon  which  shall  be  due  at  the  time  of  such 
sale,  and  all  costs,  charges,  and  expenses  incurred  by  the  said  C.  D., 
or  his  assigns,  in  consequence  of  the  neglect  and  failure  of  the  said 
A.  B.,  as  aforesaid ;  Rendering  the  surplus,  if  any,  to  the  said  A.  B., 
or  to  his  heirs,  executors,  administrators,  or  assigns,  on  demand. 
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The  said  C.  D.,  and  his  assigns,  are  hereby  authorized,  for  fur- 
ther security,  to  take  the  said  goods,  chattels,  and  property  into  hia 
or  their  possession  at  any  time  he  or  they  may  think  proper. 

In  witness,  &c.,  {as  in  n,  738.)  A.  B.     [Seal.] 


741.  BiLLo/  Sale.* 

Know  all  men  by  these  presents  :  That  I,  A.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of 

Canada,   for   and   in    consideration   of  the    sum   of  dol- 

lars, lawful  money  of  the  Province  of  Canada,  to  me  paid  by  C. 
D.,  of  the  town  of  ,  in  the  county  of  ,  and 

province  aforesaid,  (state  occupation^)  [the  receipt  whereof  is 
hereby  acknowledged,  have  bargained  and  sold,  and  do  by  these 
presents  grant  and  convey,  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  one  equal  undivided  half 
of  six  acres  of  wheat,  now  growing  on  the  farm  of  E.  F.,  in  the 
town  of  aforesaid,  one  chestnut  horse,  and  twenty 

sheep,  belonging  to  me  and  now  in  my  possession,  at  the  place  last 
aforesaid.  To  hold  the  same  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns.  And  I  do,  for  myself,  my  heirs,  execu- 
tors, and  administrators,  covenant  and  agree  with  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  to  warrant  and  defend 
the  sale  of  the  said  property,  goods,  and  chattels,  hereby  made 
unto  him,  the  said  C.  1).,  nis  executors,  administrators,  and  assigns, 
against  all  and  every  person  and  persons  whomsoever.* 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  ,  one  thousand  eight  hundred 

and 

Signed,  sealed,  and  delivered  ) 

in  presence  of  >■  A.  B.     [Seal.] 

G.  H.  ) 


742.  Bill  of  Sale  in  consideration  of  Maintenance. 
This  indenture,  made  the  day  of  ,  one 

♦  If  the  property  convevcd  consists  of  a  groat  number  of  articles,  it  is  bettor 
to  refer  to  them  in  the  bill  of  sale  r»  ^^  All  the  goods,  wares  and  morchandlHe, 
chattels  and  etfects,  mentioned  and  described  in  the  schcdnle  hereunto  annexed, 
marked"  Schedule  A,  and  to  annex  a  schedule  in  which  they  are  particularly 
enumerated  and  described. 

The  conveyance  should  be  expressly  under  the  provisions  of  the  act  20  Vic, 
c.  8,  which  declares  that  no  bill  of  sole  ahall  be  valid  unless  accompanied  by  au 
actual,  visible,  and  continued  change  of  possession,  or  unless  the  same  be  filed 
in  the  oflfice  of  the  clerk  of  the  county  court,  within  five  days  from  the  time  of 
execution,  and  accompanied  by  an  afiidavit  that  the  same  is  honA  fid^  and  for 
good  consideration,  and  not  for  the  purpose  of  defeating  the  creditors  of  tho 
bargainer.    Het  the  statute.    See  also  tne  torm  of  affidavit  at  n.  788. 
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thousand  eight  hundred  and  ,  between  A.  B.,  of 

of  ,  in  the  county  of  ,  and  Province  of  Can- 

ada, ,  of  the  first  part,  and  C.  D.,  of  of  , 

in  the  county  of  ,  and  province  aforesaid,  of  the  second 

part,  witnesseth : — 

That  the  said  A.  B.,  in  consideration  of  the  covenants  herein 
after  contained,  to  be  performed  by  the  said  C.  D.,  and  of  the  sum 
of  one  dollar  to  liim  paid  by  the  said  0.  D.,  [the  receipt  whereof  is 
hereby  acknowledged,]  hath  bargained  and  sold,  and  by  these  pres- 
ents doth  grant  and  convey,  unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  (here  describe  the  property  or  refer  to  a  echedule 
of  ity)  belonging  to  him,  the  said  A.  K,  and  now  in  his  possession, 
(name  here  the  place  or  premises  in  and  about  which  the  property  is 
situated.)  To  hold  the  same  ukto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns. 

And  the  said  A.  B.  doth,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  and  agree  with  the  said  0.  D.,  liis  execu- 
tors, administrators,  and  assigns,  to  warrant  and  defend  the  sale  of 
the  said  property^  goods,  and  chattels,  hereby  made  unto  him,  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  against  all 
and  every  person  and  persons  whomsoever. 

And,  in  consideration  of  the  premises,  the  said  C.  D.  doth  hereby 
covenant  and  agree  with  the  said  A.  B.,  his  executors  and  adminis- 
trators, that  he  will  support  and  maintain,  and  comfortably  and  suffi- 
ciently clothe,  the  said  A.  B.,  and  in  all  respects  care  and  provide 
for  him  for  and  during  the  remainder  of  his  natural  life ;  And  that 
he,  the  said  C.  D.,  will  pay  unto  the  said  A.  B.  the  sum  of 
dollars,  on  the  first  day  of  January  in  each  and  every  year  during 
the  said  time :  Provided  always  that  the  said  C.  D.  shall  be  for- 
ever released  and  discharged  from  the  covenants  above  contained, 
on  his  part  to  be  performed,  if  the  said  A.  B.  shall  refuse  to  reside 
in  the  county  of  aforesaid,  except  such  refusal  be  occa- 

sioned by  inability  to  obtain  comfortable  and  sufficient  board,  lodg- 
ing, and  maintenance  in  the  said  county. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

Signed,  sealed,  and  delivered  )  A   B      FSkal  1 

in  presence  of  J  ^' j^'     [g^^J 


743.  Bill  of  Sale  of  Registered  Vessel. 

Know  all  men  bt  these  presents  :  That  I,  A.  B.,  of  , 

owner  of  the  brig,  or  vessel,  called  the  ,  of  the  burden  of 
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tons,  or  thereabouts,  now  lying  at  the  port  of  , 

for  and  in  consideration  of  the  sum  of  dollars,  to  me  paid 

by  C.  D.,  of  the  place  aforesaid,  [the  receipt  whereof  I  hereby  ac- 
knowledge,] have  bargained  and  sold,  and  by  these  presents  do  bar- 
gain and  sell,  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  all  the  hull  or  body  of  said  brig,  or  vessel,  together  with 
the  masts,  bowsprit,  sails,  boats,  anchors,  cables,  spars,  and  all  other 
necessaries  thereunto  appertaining  and  belonging ;  the  certificate  of 
the  registry  of  which  said  brig,  or  vessel,  is  as  follows,  to  wit : 
(copy  certificate  of  registry.)  To  hold  the  said  brig,  or  vessel,  and 
appurtenances  thereunto  belonging,  unto  and  to  tuk  use  of  the 
said  C.  D.,  his  executors,  administrators,  and  assigns. 

And  I  do,  for  myself,  my  heirs,  executors,  and  administratore, 
covenant  with  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, to  warrant  and  defend  the  said  brig,  or  vessel,  and  all  before 
mentioned  appurtenances,  against  all  and  every  person  and  persons 
whomsoever. 

In  witness,  <&c.,  {as  in  n.  742.) 

(The  two  affidavits^  as  in  w.  738.) 


744.  Mortgage  of  Chattels  in  a  Dwelling-House. 

Insurance  Ciavse, 

This  indenture,  made  the  day  of  ,  between 

M.  N.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  (morff/agor,)  of  the  one  pait, 

and  C.-D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  of  the  other  part,  witnesseth  as  follows : — 

(1.)  In  consideration  of  dollars,  paid  to  the  said  M. 

N.  by  the  said  C.  D.,  the  said  M.  N.,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenants  with  the  said  C.  D.,  his  execu- 
tors and  administrators,  that  the  said  M.  N.,  his  heirs,  executoi-s, 
aclministrators,  or  assigns,  will  pay  to  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  dollars,  with  interest  after  the 

rate  of  per  cent,  per  annum,  on  the  day  of 

(2.)  For  the  consideration  aforesaid,  the  said  M.  N.  assigns 
unto  the  said  C.  D.,  his  executors  and  administrators,  the  effects 
now  in  or  about  house,  near  in  .  or  the 

out-buildings  and  stables  thereof,  [and  which  are  specified  in  the 
schedule  hereto.] 

(3.)  Provided  that,  if  the  foregoing  covenant  shall  be  satisfied 

on  the  day  of  ,  the  said  M.  N.,  his  executors,  atl- 

ministrators,  and  assign.s,  shall  be  entitled  to  a  reassignment  of  the 

premises,  [during  the  subsisting  term  therein,]  at  his  and  their  cost. 
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(4.)  The  said  M.  N.,  for  himself,  his  heirs,  executors,  and  adminis^ 
trators,  covenants  with  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  that  the  said  M.  N.  is  entitled  to  execute  this  assign- 
ment  of  the  premises,  free  from  incumbrances,  and  that  he  and  all 
necessary  persons  will,  at  the  cost  of  the  said  M.  N.,  and  his  estate, 
do  all  acts  required  for  perfecting  such  assignment :  [Provided 
THAT  the  said  M.  N.,  his  executors,  administrators,  or  assigns,  shall 
not,  excepting  in  the  event  of  some  interest  being  ten  days  unpaid 
after  a  written  demand,  be  required  to  pay  the  said  principal  be- 
fore the  day  of  ,  or  such  earlier  day  as  the  hold- 
ers or  holder  of  this  security  shall  by  calendar  months'  pre- 
vious written  notice  appoint,  the  said  M.  N.,  his  executora,  adminis- 
trators, and  assigns,  being  entitled  meanwhile  to  the  possession 
and  use  of  the  premises.] 

(5.)  The  said  M.  N.,  lor  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors  and  adminis- 
trators, that  the  said  M.  N.,  his  heirs,  executors,  or  administrators, 
will,  on  demand,  reimburse  the  said  C.  D.,  his  executors,  admin- 
istrators, or  assigns,  all  expenses  under  the  subsequent  powers, 
with  interest  after  the  rate  aforesaid,  and  will  pay  to  him  or  them 
interest,  after  the  rate  aforesaid,  on  all  principal  moneys  continuing 
secured  hereon,  by  equal  half-yearly  payments,  on  the  day 

of  ,  and  the  day  of  ;  But  so  that 

payment  of  interest  on  such  last  mentioned  moneys,  after  the  rate 
of  per  cent,  per  annum,  within  seven  days  next  after  each  of 

the  said  half-yearly  days,  shall  satisfy  this  covenant  as  regards  the 
interest  payable  on  such  half-yearly  day. 

(6.)  The  holders  or  holder  of  this  security  [whether  varied  or 
not  on  transfer]  may  sell  the  premises,  and,  upon  every  sale  [or  at- 
tempted sale]  and  assurance  thereof,  may  deal  with  the  premises, 
and  the  purchase  moneys  thereof,  as  absolute  owners  or  owner,  ex- 
cepting as  mentioned  in  the  next  proviso,  [but  so  that,  as  regards 
the  purchaser's  protection,  such  ownership  shall  be  deemed  absolute 
without  exception :]  Provided  that  the  purchase  money  shall  be 
paid  [after  discharging  all  expenses  and  all  moneys  continuing  here- 
by secured]  to  the  said  M.  N.,  his  executors,  administrators,  or  as- 
signs, and  that  [unless  some  interest  shall  be  forty  days  in  arrear] 
no  sale  shall  be  made  without  calendar  months'  written  no- 

tice to  the  said  M.  N.,  his  executors,  administrators,  or  assigns,  such 
payment  and  notice  as  aforesaid,  to  the  executors  or  administrators 
of  the  said  M.  N.,  being  sufficient  as  against  all  persons  interested  in 
the  equity  of  redemption. 

(7.)  They  or  he  may  also,  unless  the  current  year's  receipt  for  a 
fire  insurance  of  dollars  on  the  premises  shall  be  produced 

to  them  or  him  on  demand,  effect  such  insurance  in  any  office,  and 
may  also,  in  substitution  for  ever}'  policy  comprised  in  this  security 
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which  shall  lapse  or  become  void  or  voidable,  effect  in  any  office  an 
insurance  on  the  life  of  the  said  M.  N.,  for  an  amount  equal  to  the 
aggregate  moneys  then  hereby  secured,  and  the  clauses  and  powers 
herein  contained  [in  reference  to  the  said  policy  of  dollars] 

shall  apply  to  every  such  substituted  policy. 

(8.)  All  expenses  under  the  preceding  powers,  [other  than  the 
power  of  sale,]  with  interest  after  the  rate  aforesaid,  shall  constitute 
a  charge  on  the  premises,  the  moneys  arising  therefrom  being  ap- 
plicable as  the  purchase  moneys  aforesaid :  Provided  that  the  ag- 
gregate of  such  expenses  as  aforesaid,  exclusive  of  fire  insurance, 
and  of  the  said  sum  of  dollars,  [and  such  further  advances 

as  aforesaid,]  shall  not  exceed  dollars. 

In  witness,  &c.,  (o*  in  n.  742.) 


745.  Chattel  Mortgage. 

Future  advances^  under  20  Fie,  ch,  8,  #.  6. 

This  indenture,  made  the  day  of  ^  in  the 

year  of  our  Lord  one  thousand  ^ight  hundred  and  ,  be- 

tween A.  B.,  of  the  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  of  the  first  part,  and  C.  D.,  of 

of  ,  in  the  county  of  ,  and  province 

aforesaid,  of  the  second  part,  witnesseth : — 

That  whereas  (here  recite  "  the  terms,  nature,  and  effect  of  the 
agreement,  and  the  amount  of  the  liability  intended  to  he  created,^^  as 
prescribed  by  the  statute.  If  the  mortgage  is  taken  to  secure  C,  />., 
as  indorser  of  promissory  notes  for  A,  B,,  the  notes  should  be  sever- 
ally recited.) 

Now,  THEREFORE,  tlic  Said  A.  B.,  for  the  consideration  herein  be- 
fore recited,  and  in  pursuance  of  the  said  agreement,  doth  by  these 
presents  grant  and  assign,  unto  the  said  C.  I).,  his  executoi-s,  admin- 
istrators, and  assigns,  all  and  singular  the  goods,  chattels,  furni- 
ture, and  household  stuffs,  particularly  mentioned  and  described  in 
the  schedule  hereunto  annexed,  marked  A.  To  hold  all  and  sin- 
gular the  said  goods  and  chattels  unto  and  to  the  use  of  the  said 
C.  D.,  his  executors,  administrators,  and  assigns.  Provided  al- 
ways that,  if  the  said  A.  B.,  his  executors  or  administrators,  shall 
well  and  truly  ,  and  shall  well  and  truly  save  harmless  the 

said  C.  D.  from  ,  then  these  presents  and  every  matter 

and  thing  herein  contained  shall  cease,  determine,  and  be  utterly 
void,  to  all  intents  and  purposes,  any  thing  herein  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding.  And  the  said  A. 
B.,  for  himself,  bis  executors  and  administrators,  all  and  singular 
the  said  goods,  chattels,  and  property,  by  these  presents  unto  the 
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8iud  C.  D.,  his  executors,  administrators,  and  assigns,  against  him, 
the  said  A.  B.,  his  heirs,  executors,  and  administrators,  and  against 
all  and  every  other  person  and  persons  whomsoever,  will  warrant 
and  defend.  And  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said  0.  D., 
his  executors,  administrators,  and  assigns,  or,  in  case  the  said 

A.  B.  shall  attempt  to  sell  or  dispose  of,  or  in  any  way  part  with,  the 
possession  of  the  said  goods  and  chattels,  or  any  of  them,  or  to  re- 
move the  same,  or  any  part  thereof,  out  of  the  ,  without  the 
consent  of  the  said  0.  D.,  his  executors,  administrators,  or  assigns, 
to  such  sale,  removal,  or  disposal  thereof  first  had  and  obtained  in 
writing,  then  and  in  such  case  it  shall  be  lawful  for  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  with  his  or  their  servant 
or  ser\'ant8,  and  with  such  other  assistant  or  assistants  as  he  or  they 
may  require,  at  any  time  during  the  day,  to  enter  into  or  upon  any 
lands,  tenements,  houses,  and  premises,  wheresoever  the  said  goods 
and  chattels,  or  any  part  thereof,  may  be,  and  for  such  persons  to 
break  and  force  open  any  doors,  locks,  bolts,  fastenings,  hinges, 
gates,  fences,  houses,  buildings,  inclosures,  and  places,  for  the  pur- 
pose of  taking  possession  of  and  removing  the  said  goods  and  chat- 
tels ;  And  upon,  and  from  and  after,  the  taking  possession  of  such 
goods  and  chattels  as  aforesaid,  it  shall  be  lawful,  and  the  said  C. 
I).,  his  executors,  administrators,  or  assigns,  and  each  or  any  of 
them,  is  and  are  hereby  authorised  and  empowered  to  sell  the  said 
goods  and  chattels,  or  any  of  them,  or  any  part  thereof,  by  public 
auction  or  private  contract,  as  to  him  or  any  of  them  may  seem 
meet,  and  from  and  out  of  the  proceeds  of  such  sale  in  the  first 
place  to  pay  and  reimburse  him  and  them  all  such  sum  and  sums 
of  money  as  may  then  be  due  by  virtue  of  these  presents,  and  all 
such  expenses  as  may  have  been  incurred  by  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  in  consequence  of  the  default, 
neglect,  or  failure  of  the  said  A.  B.,  his  executors,  administrators, 
or  assigns,  in  payment  of  the  said  sum  of  money,  with  interest 
thereon  as  above  mentioned,  and  in  the  next  place  to  pay  unto  the 
said  A.  B.,  his  executors  or  administrators,  all  such  surplus  as  may 
remain  after  such  sale,  and  after  payment  of  all  such  sum  or  sums 
of  money,  and  interest  thereon,  as  may  be  due  by  virtue  of  these 
presents  at  the  time  of  such  seizure,  and  after  the  payment  of  the 
costs  and  charges  and  expenses  incurred  by  such  seizure  and  sale  as 
aforesaid. 

Provided  always,  nevertheless,  that  it  shall  not  be  incumbent 
on  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  to  sell 
and  dispose  of  the  said  goods  and  chattels ;  but  that,  in  case  of  de- 
fault ,  it  shall  be  lawful  for  the  said  0.  D.,  his  executors, 
administrators,  or  assigns,  peaceably  and  quietly  to  hold  and  enjoy 
the  said  goods  and  chattels,  without  the  let,  molestation,  eviction, 
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hinderance,  or  interruption  of  him,  the  said  A.  B.,  bis  executors 
or  administrators,  or  any  of  them,  or  any  other  person  or  persons 
whomsoever. 

And  the  said  A.  B.  doth  hereby  further  covenant  with  the  said 
C.  D.,  his  executors,  administrators,  sAid  assigns,  that,  in  case  the 
sum  of  money  realized  under  any  such  sale  as  above  mentioned 
shall  not  be  sufficient  to  pay  the  whole  amount  due  at  the  time  of 
such  sale,  that  he,  the  said  A.  B.,  his  executors  or  administrators, 
will  forthwith  pay,  or  cause  to  be  paid,  unto  the  said  C.  D.,  his  ex- 
ecutors, administrators,  or  assigns,  all  such  sum  and  sums  of  money, 
with  interest  thereon,  as  may  then  be  remaining  due. 

And  he,  the  said  A.  B.,  doth  put  the  said  C.  D.  in  full  posses- 
sion of  the  said  goods  and  chattels,  by  delivering  to  him  ,  in 
the  name  of  all  the  said  goods  and  chattels,  at  the  sealing  and  de- 
livery hereof. 

In  witness  whereof,  &c.,  {as  in  n.  742.) 

The  schedule  within  rtferred  to,  marked  A. 

County  of  ,  to  wit:  I,  C.  D.,  within  men- 

tioned, make  oath  and  say,  that  the  within  mortgage  truly  sets  fortli 
the  agreement  entered  into  between  myself  and  ,  therein 

named,  and  truly  states  the  extent  of  the  liability  intended  to  be 
created  by  such  agreement  and  covered  by  the  within  mortgage. 

That  the  within  mortgage  is  executed  in  good  faith,  and  for  the 
express  purpose  of  securing  me  against  the  payment  of  the  amount 
of  my  liability  as  ;  That  the  within  mortgage  is  not  exe- 

cuted for  the  purpose  of  securing  the  goods  and  chattels  mentioned 
in  the  schedule  attached  hereto,  marked  A,  against  the  creditors  of 
the  said  A.  B.,  or  to  prevent  such  creditors  from  recovering  any 
claims  which  they  may  have  against  the  said 

Sworn  before  me,  at  ,  this  day  of  , 

A.  D.,  18 

A  Commissioner  in  B,  i2.,  tte. 

County  of  to  wit :  I,  ,  of  , 

make  oath  and  say,  that  I  was  personally  present,  and  saw  the  an- 
nexed chattel  mortgage  duly  signed,  sealed,  and  delivered  by  , 
the  parties  thereto,  and  that  the  name  ,  set  and  subscribed 
as  a  witness  to  the  execution  thereof,  is  my  proper  handwriting. 

Sworn  before  me,  at  ,  this  day  of  , 

A.  D.,  18 

A  Commissioner  in  B.  i?.,  <j^. 


746.  Proviso,  and  Second  Clause  of  Affidavit  of  Chat- 
tel Mortgage  to  secure  Indorser. 

Provided  always  that,  if  the  said  A.  B.,  his  executors  or  ad- 
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ministrators,  sball  pay,  or  cause  to  be  paid,  the  said  promissory  note, 
[or  notes]  so  as  aforesaid  indorsed  by  the  said  C.  D.,  a  copy  Of 
which  said  promissory  note  [or  notes]  is  set  out  in  the  recital  to 
this  indenture ;  And  shall  pay,  or  cause  to  be  paid,  all  and  every  other 
note  or  notes  which  may  hereafter  be  indorsed  by  the  said  C.  D., 
for  the  accommodation  of  the  said  A.  B ,  by  way  of  renewal  of 
the  said  note,  in  the  said  recital  to  this  indenture  set  forth,  or  oth- 
erwise howsoever,  and  indemnify  and  save  harmless  the  said  A.  B. 
from  all  loss,  costs,  charges,  damages,  or  expenses,  in  respect  of  the 
said  note,  [or  notes,]  or  renewals  thereof;  Then,  &o. 


That  the  within  mortgage  was  executed  in  good  faith,  and  for 
the  express  purpose  of  securing  C.  D.,  the  said  mortgagee  therein 
named,  against  the  payment  of  the  amount  of  such  his  liability  for 
the  said  mortgagor  ,  by  reason  of  the  said  promissory  note  [or 
notes]  therein  recited,  or  any  future  note  or  notes  which  he  may 
indorse  for  the  accommodation  of  the  said  A.  B.,  whether  as  re- 
newals of  the  said  recited  promissory  note  or  otherwise ;  And  not 
for  the  purpose  of  securing  the  goods  and  chattels  mentioned  therein 
against  the  creditors  of  the  mortgagor,  nor  to  prevent  sui'h  credit- 
ors from  recovering  any  claims  wliich  they  may  have  against  such 
mortgagor. 


747.  Chattel  Mortgage  to  Secure  a  Promissory  Note. 

This  indenture,  made  the  day  of  ,  {as 

be/ore,  then  add :) 

Provided  always  that,  if  the  said  A.  B.  shall  well  and  truly  pay 
unto  the  said  C.  D.,  or  his  assigns,  at  maturity,  the  full  amount, 
principal  and  interest,  of  a  certain  promissory  note,  executed  by  the 
said  A.  B.,  for  the  sum  of  dollars,  bearing  date  the 

day  of  ,  18       ,  payable  three  months  after  date,  and  now 

held  by  the  said  C.  D. ;  Then  this  conveyance  shall  be  void,  other- 
wise to  remain  in  full  force  and  effect.  {Add  clause  in  regard  to 
default  and  possession,  if  necessary,) 

In  witness  whereof,  <&c.,  {as  in  n.  742.)  A.  B.     [Seal.] 


748.  Chattel  Mortgage. 

Mortgagor  to  retain  possession  until  d^ault^  and  proviso  enabling 
mortgagee  to  take  possession  in  ease  of  default. 

This  indenture,  made  the  day  of  ,  {a» 

before^  and  then  add  this  proviso:) 
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Provided  always  that,  until  default  by  the  said  A.  B.  in  the 
performance  of  the  conditions  aforesaid,  it  shall  be  lawful  for  him  to 
keep  possession  of  the  property  above  mentioned  and  described,  and 
to  use  and  enjoy  the  same ;  But,  if  the  said  A.  B.  shall  attempt  to 
sell  the  same,  or  any  part  thereof,  or  to  remove  the  same  out  of  the 
county  of  ,  without  notice  to  the  said  C.  D.,  or  his  assigns, 

and  without  his  or  their  assent  to  such  sale  or  removal,  to  be  ex- 
pressed in  writing,  then  it  shall  be  lawful  for  the  said  0.  D.,  or  his 
assigns,  to  take  immediate  possession  of  the  whole  of  said  property, 
to  his  or  their  own  Ute.     ( Conclude  as  before.) 


7^ 


'49.  Notice  of  Sale  on  Chattel  Mortgage. 

Mortgage  Sale. 

By  virtue  of  a  chattel  mortgage,  executed  by  A.  B.  to  C.  D., 
dated  the  day  of  ,  18        ,  and  filed  in  the 

office  of  the  clerk  of  the  County  Court  of  the  county  of  , 

on  the  day  of  ,  in  the  year  ,  and 

upon  which  default  has  been  made,  I  shall  sell  the  property  therein 
mentioned  and  described,  viz.,  (meniion  the  artielee^  at  public  auc- 
tion, at  the  house  of  ,  in  the  city  \pr  town]  of 
aforesaid,  on  the                 day  of  instant,  \or  next^]  at  ten 
o'clock  in  the  forenoon  of  that  day.     Dated  at  ,  the 
day  of                ,  18        . 

C.  D.,  mortgagee,  \or  £.  F.,  assignee.] 


750.  Confession  o/"  Judgment. 

To  accompany  Chattel  Mortgage. 

In  the  Queen's  Bench. 

A.  B.  )        We  confess  the  debt  in  this  cause,  amounting 

againet         >    to  the  sum  of  t  ,  and  that  the  plaintiff 

C.  D.  and  E.  F.  )    has  sustained  damages  to  the  amount  of  one 

shilling  on  account  of  the  detaining  thereof,  besides  his  costs  and 

charges  in  this  behalf,  to  be  taxed  by  the  master,  and  judgment  may 

be  forthwith  entered  up  for  said  debt  and  costs,  and  we,  and  each 

of  us,  hereby  agree  to  pay  said  debt,  with  interest  thereon,  by  the 

following  installments,  that  is  to  say :  the  sum  of  t  ,  part 

thereof  within  years  from  the  day  of 

of  the  present  month  of  ,  by  equal  quarterly  payments 

of  t  each,  on  the  day  of  , 

the  day  of  ,  the  day  of  ,  and  the 

day  of  ,  in  each  year,  together  with  interest  after  the  rate  of 

per  cent,  to  be  paid  wiui  each  of  such  quarterly  payments, 
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upon  the  whole  principal  money  then  remaining  unsatisfied,  nliti) 
the  whole  amount  of  said  debt  and  interest  be  fully  paid  and  satis- 
fied ;  which  said  debt  and  interest  are  also  secured  by  a  chattel  mort- 
ffape^  executed  by  us  to  the  said  A.  B.,  bearing  even  date  herewith, 
and  payable  at  the  days  and  times  above  mentioned.  And  it  is 
hereby  agreed  that  no  execution  shall  issue  on  the  said  judgment 
until  default  be  made  by  us,  or  either  of  us,  in  the  payment  of  the 
said  installments,  or  any  of  them,  or  some  part  thereof,  respectively, 
on  the  days  and  at  the  times  when  they  respectively  become  due 
and  payable  as  aforesaid,  when  the  plaintiff  shall  be  at  liberty  there- 
upon forthwith  to  sue  out  execution  for  the  same,  or  for  the  whole 
of  the  said  debt  and  costs  then  remaining  unpaid,  notwithstanding 
the  periods  for  the  payment  of  the  residue  of  the  said  installments 
shall  not  have  arrived,  together  with  officers'  fees,  sheriff's  poundage, 
costs  of  levying,  and  all  other  incidental  expenses.  And  we  hereby 
undertake  not  to  bring  any  writ  of  error  in  this  case,  or  file  any  bill 
in  equity,  or  do  any  other  matter  or  thing  whereby  plaintiff  may  be 
delayed  entering  up  his  judgment;  And  also  that  it  shall  not,  at 
any  time  or  in  any  event,  be  necessary,  previous  to  issuing  said  exe- 
cution, to  revive  said  judgment,  or  to  sue  out  or  execute  any  writ 
of  9cir€  facias. 

As  WITNESS  our  hands,  this  day  of  ,  one 

thousand  eight  hundred  and 

C.  D. 
E.  F. 

Signed  by  the  above  named  C.  D.  and  E.  F.,  in  my  presence ; 
and  I  declare  myself  to  be  attorney  for  the  said  C.  D.  and  E.  F.,  and 
that  I  subscribe  my  name  as  such  attorney.  M.  N. 

Affidavit  to  he  Indorsed  o?i  the  Above. 

In  the 

Between  ,  of  of  ,  plaintiff, 

and  ,  of  of  ,  defendant. 

I,  ,  of  of  ,  gentleman, 

make  oath  and  say : 

That  the  within  cognovit  bears  date  and  was  executed  by 
the  above  named  defendant,  ,  of  of  , 

in  my  presence,  on  the  day  of  ,18,  and 

that  the  name  ,  set  and  subscribed  as  the  witness  attest- 

ing the  signature  of  the  said  defendant  thereto,  is  my  handwrit-* 
ing,  and  that  I  was  so  present  and  so  attested  such  signature  of  the 
defendant,  as  attorney  for  him  and  at  his  request 

Sworn  before  me,  at  ,  this  day  of  ,18 

X.  Y. 

A  C&mmiuwnw  far  taking  ^ffidamts  in  the  Queen's  Bench,  in  and  for 
the  county  qf 
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751.  Warrant  of  Attorney  to  Confess  Judgment. 

To  E.  F.,  of  ,  and  G.  H.,  of  ,  attorneys  of 

her  Majesty's  court  of  Queen's  Bench  at  ,  jointly  and 

severally,  or  to  any  other  attorney  of  the  same  court. 

These  are  to  desire  and  authorize  you,  the  attorneys  above 
named,  or  any  of  you,  or  any  other  attorney  of  the  said  court  of 
Queen's  Bench  aforesaid,  to  appear  for  me,  A.  B.,  of  ,  aa 

of  term  last  or  some  subsequent  terra  in  the  said  court, 

then  and  there  to  receive  a  declaration  for  me  in  an  action  of  debt 
for  %  ,  for  money  borrowed,  at  the  suit  of  C.  I).,  of  , 

and  thereupon  to  confess  the  said  action,  or  else  to  sutler  a  judgment 
by  nil  dicit,  or  otherwise,  to  pass  against  me  in  the  same  action,  and 
to  be  thereupon  forthwith  entered  up  against  me,  of  record  of  the 
same  court,  for  the  sum  of  S  and  costs  of  suit;  And  I,  the 

said  A.  B.,  do  hereby  further  authorize  and  empower  you,  the  said 
attorneys,  or  any  one  of  you,  after  the  said  judgment  shall  be  en- 
tered up  as  aforesaid,  for  me  and  in  my  name,  and  as  my  act  and 
deed,  to  sign,  seal,  and  execute  a  good  and  sufficient  release  in  the 
law  to  the  said  C.  D.,  his  heirs,  executors,  and  administrators,  of  all 
and  all  manner  of  error  and  errors,  writ  and  writs  of  errors,  and  all 
benctit  and  advantage  thereof,  and  all  misprisions  of  error  and  errors, 
defects  and  imperfections,  whatsoever,  had,  made,  committed,  done, 
or  suflfered,  or  to  be  had,  made,  committed,  done,  or  suifered,  in, 
about,  or  concerning  the  aforesaid  judgment,  or  in,  about,  touching, 
or  concerning  any  writ,  warrant,  process,  declaration,  plea,  entry,  or 
other  proceedings  whatsoever,  of  or  any  way  concerning  the  same; 
And  it  shall  not  be  at  any  time  necessary  to  revive  the  said  judg- 
ment by  writ  of  scire  facia.^  or  do  any  other  act,  matter,  or  tiling 
to  keep  the  same  on  foot,  although  the  same  shall  have  been  entered 
on  record  for  the  space  of  one  year  or  upward :  And  whatsoever 
you,  my  said  attorneys,  or  any  one  of  you,  shall  do,  or  cause  to  be 
done,  in  the  premises,  or  any  of  them,  this  shall  be  to  you,  and  to 
every  of  you,  a  sufficient  warrant  or  authority. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  fifty-  .  A.  B. 

I,  L.  M.,  do  hereby  declare  myself  to  be  attorney  for  and  on 
behalf  of  the  said  A.  B. 


752.    Composition  wiih  Creditors. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME :  We,  whose  names 
are  hereunder  written  and  seals  affixed,  creditors  of  A.  B.,  of  the 
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of  ,  in  the  county  of  ,  and  Prov- 

ince of  Canada,  ,  send  greeting ; — 

Whereas  the  said  A.  B.  does  justly  owe  and  is  indebted  unto  us, 
his  said  several  creditors,  in  divers  sums  of  money ;  but,  by  reason 
of  sundry  losses,  disappointments,  and  other  damages,  happened 
unto  the  said  A.  B.,  he  is  unable  to  pay  and  satisfy  us  of  our  full 
debts  and  just  claims  and  demands,  and  therefore  we,  the  said  cred- 
itors, have  resolved  and  agreed  to  undergo  a  certain  loss,  and  to  ac- 
cept of  cents  for  every  dollar  owing  by  the  said  A.  B.  to  us, 
the  several  and  respective  creditors  aforesaid,  to  be  paid  in  full  sat- 
isfaction and  discharge  of  our  several  and  respective  debts ; 

Now  KNOW  TE  that  we,  the  said  creditors  of  the  said  A.  B.,  do, 
for  ourselves,  severally  and  respectively,  and  for  our  several  and 
respective  heirs,  executoi-s,  and  administrators,  covenant,  promise, 
compound,  and  agree,  to  and  with  the  said  A.  B.,  by  these  presents, 
that  we,  the  said  several  and  respective  creditors,  shall  and  will  ac- 
cept, receive,  and  take,  of  and  from  the  said  A.  B.,  for  each  and 
every  dollar  that  the  said  A.  B.  does  owe  and  is  indebted  to  us,  the 
said  several  and  respective  creditors,  the  sum  of  cents,  in  full 

discharge  and  satisfaction  of  the  several  debts  and  sums  of  money 
that  the  said  A.  B.  does  owe  and  stand  indebted  unto  us ;  to  be 
paid  unto  us,  the  said  several  and  respective  creditors,  within  the 
time  or  space  of  months  next  after  the  date  of  these  presents; 

And  we,  the  said  several  and  respective  creditors,  do  severally  and 
respectively  covenant,  promise,  and  agree,  to  and  with  the  said  A.  B., 
that  he,  the  said  A.  B.,  shall  and  may,  from  time  to  time  and  at  all 
times  within  the  said  time  or  space  of  months  next  ensuing 

the  date  hereof,  assign,  sell,  or  otherwise  dispose  of  all  his  goods 
and  chattels,  wares  and  merchandise,  at  his  own  free  will  and  pleas- 
ure, for  and  toward  the  payment  and  satisfaction  of  the  said 
cents  for  every  dollar  the  said  A.  B.  does  owe  and  is  indebted  unto 
us,  as  aforesaid ;  And  that  neither  we,  the  said  several  and  respective 
creditors,  nor  any  of  us,  shall  or  will,  at  any  time  or  times  hereafter, 
sue,  arrest,  molest,  or  trouble  the  said  A.  B.,  or  his  goods  and  chat- 
tels, for  any  debt  or  other  thing  now  due  and  owing  to  us,  or  any 
of  us,  his  respective  creditors;  So  as  the  said  A.  B.  well  and  truly 
pay,  or  cause  to  be  paid,  the  said  sum  of  cents  for  every  dol- 

lar be  does  owe  and  stand  indebted  to  us,  respectively,  within  the 
said  time  or  space  of  months  next  ensuing  the  date  hereof ; 

And  all  and  every  of  the  grants,  covenants,  agreements,  and  condi- 
tions herein  contained  shall  extend  to  and  bind  our  several  execu- 
tors, administrators,  and  assigns. 

In  witness,  d^c,  (cm  in  n.  751.) 
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753.  Deed  of  Composition  with  Creditors. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  ,  of  the  first  part ;  C.  D.,  of 

of  ,  in  the  county  of  ,  and  E.  F., 

of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  ,  of  the  second   part;    and   the 

other  persons  whose  names  and  seals  are  hereunder  signed  and 
set,  [being  creditors  of  the  said  A.  B.,]  of  the  third  part,  witnesseth 
as  follows : — 

(1.)  The  said  A.  B.  assigns  unto  the  said  C.  D.  and  E.  F.,  their 
executors  and  administrators,  all  the  personal  property  of  the  said 
A.  B.,  with  power  for  the  said  C.  D.  and  E.  F.,  and  the  survivors 
of  them,  his  executors  or  administrators,  or  their  or  his  assigns,  or 
his  or  their  substitute  or  substitutes,  in  the  name  of  the  said  A.  B., 
his  executors  or  administrators,  to  recover,  receive,  and  give  receipts 
for  the  same  premises ;  Upon  trust  that  the  said  C.  D.  and  E.  F., 
and  the  survivor  of  them,  his  executors  or  administrators,  or  their 
or  his  assigns,  shall  realize  the  said  premises,  either  by  sale  or 
otherwise,  [with  absolute  discretion  as  to  the  conditions,  time,  and 
mode  of  sale,  and  with  power  to  buy  in  and  resell  the  premises,  to 
contract  and  rescind  contracts,  and  to  execute  assurances,]  and  shall 
pay  the  moneys  realized,  with  all  intermediate  income,  [after  satis- 
fying all  expenses  of  the  trust  and  of  the  preparation  of  these  pres- 
ents,] to  the  creditors  of  the  said  A.  B.,  rateably  according  to  their 
respective  debts.  Provided  (1.)  That  the  said  trustees,  or  trustee, 
may  allow  the  said  A.  B.  to  retain  any  wearing  apparel,  or  house- 
hold furniture ;  may  employ,  at  such  remuneration  as  they  or  he 
shall  think  fit,  any  person  or  persons  [including  the  said  A.  B.]  in 
winding  up  the  affairs  of  the  said  A.  B. ;  may  abandon  or  compound 
any  suit  or  action ;  and  may,  at  all  times,  pay  in  full  any  creditor 
whose  debt  is  under  dollars.     (2.)  That  all  moneys  for  the 

time  being  in  the  trustee^s  hands,  above  dollars,  shall  be 

paid  into  the  banking-house  of  Messrs.  .     (3.)  That  the 

trustees*  receipts  shall  discharge  all  persons  paying  purchase  or 
other  money,  or  transferring  trust  property  from  liability  in  regard 
to  the  application  thereof.  (4.)  That  the  surviving  and  continuing 
trustees  and  trustee  [or  the  executors  or  administrators  of  the  last 
surviving  or  continuing  trustee]  may  appoint  one  or  more  persons 
in  the  place  and  with  the  powers  of  every  original  or  future  trustee 
who  shall  die,  be  abroad,  retire,  or  refuse  or  become  incapable  to 
act,  the  premises  being,  on  each  appointment,  either  revested  or  not 
at  discretion.  The  vacancies  may  be  supplied  either  at  the  same  or 
several  times  and  in  any  order,  and  any  one  or  more  may  be  left 
unsupplied ;  and  every  refusing  or  retiring  trustee  shall  be  deemed 
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continuing  for  tlie  purpose  of  supplying  [if  willing]  his  own  or  any 
other  then  subsisting  vacancy.  (5.)  That  no  trustee  shall  be  respons- 
ible for  omitting  to  realize  any  of  the  premises,  notwithstanding  any 
consequent  loss  or  expiration  of  interest.  (6.)  That  every  trustee, 
who  shall  be  a  solicitor  or  attorney,  [including  the  said  ,] 

shall  be  entitled  to  the  same  professional  remuneration  as  if  he  had 
not  been  a  trustee. 

(2.)  In  consideration  of  the  foregoing  assignment,  the  said  part- 
ies hereto  of  the  second  and  third  parts  release  the  said  A.  B.,  his 
heirs,  executors,  and  administrators,  from  all  debts  or  claims  due 
from  him  to  the  said  parties  hereto  of  the  second  and  third  parts, 
respectively,  and  from  all  legal  and  equitable  proceedings  for  recov- 
ering and  enforcing  the  same. 

(3.)  Provided  (1.)  that  no  creditor's  apeafic  security^  of  which 
he  shall  have  delivered  a  written  account  to  the  said  trustees  or 
trustee,  shall  be  prejudiced  by  these  presents ;  but  so  that  no  cred- 
itor, holding  a  specific  security,  shall  be  entitled  to  a  dividend  in 
respect  of  any  debt  not  so  secured,  unless  he  shall  vest  the  secunty 
or  securities  held  by  him  in  the  said  trustees  or  trustee,  upon  the 
trusts  and  subject  to  the  clauses  and  provisoes  herein  expressed. 
(2.)  That,  unless  executed  on  or  before  the  day  of 

,  by  all  creditors  of  the  said  A.  B.,  [whose  debts  are  above 
dollars,]  these  presents  shall  become  inoperative  for  all 
purposes,  and  the  said  A.  B.,  his  executors  or  administrators,  shall 
oe  entitled,  at  his  and  their  cost,  to  a  reassignment  of  the  premises 
hereby  assigned  [so  far  as  the  same  shall  not  have  been  realized] 
and  to  all  moneys  then  in  the  trustees'  or  their  bankers'  hands. 
(3.)  That  if,  while  these  presents  shall  continue  in  operation,  the  said 
A.  B.  shall  be  arrested,  or  any  legal  or  equitable  proceedings  be 
commenced,  by  a  creditor  or  creditors  who  have  not  executed  the 
same,  the  said  trustees  and  trustee  shall  bail  the  said  A.  B.,  and  dis- 
charge [with  or  without  defending  the  same,  and  either  by  way  of 
compromise  or  not,]  such  creditor's  debt  *or  debts,  with  all  the 
expenses. 

In  witness,  &c.,  {as  inn.  751.) 
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NOTES. 

754.  It  is  far  better  to  execute  a  lease  at  once  than  to  talce  the 
double  trouble  of  an  agreement  to  be  followed  by  a  lease,  because 
an  explicit  agreement  requires  nearly  as  much  care  in  drafting  as  the 
lease  itself,  and  one  that  is  not  explicit  leaves  an  opening  for  mis- 
understandings, which  frequently  cause  vexation  and  expense ;  still, 
as  there  are  circumstances  in  wiiich  an  agreement  may  be  preferred, 
the  following  hints  are  suggested  for  guidance  at  a  time  when  haste 
might  cause  some  important  points  to  be  forgotten. 

755.  Written  agreements  are  always  to  be  preferred,  and  should 
state  clearly  what  is  intended  to  be  done. 

(1.)  Take  care  by  due  inquiry  that  the  lessor  really  has  a  term 
as  great  as  that  which  he  proposes  to  grant. 

(*2.)  If  the  lease  is  to  be  executed  under  a  power  of  leasing,  care 
must  be  taken  that  the  contract  is  not  inconsistent  with  the  power. 

(3.)  If  the  lessor  is  himself  a  lessee,  and  subject  to  any  unusual 
covenants,  they  should  be  distinctly  set  out,  and  that  the  purchaser 
is  to  be  subject  to  them. 

756.  Jf  lessor  is  tenant  in  tail,  it  should  be  ascertained  whether 
lie  has  issue  likely  to  succeed  and  to  endure  as  long  as  the  proposed 
term;  for,  though  the  32  lien,  viii.,  c.  28,  enables  tenants  in  tail  to 
grant  leases  for  21  years,  or  for  3  Hves,  which  shall  be  binding  on 
the  issue  in  tail,  [see  also  Revised  Statutes,  (kp.  LXXXIIL,  s.  4,j  the 
remainder-man  or  reversioner  is  not  bound  by  them. 

757.  A  husband  seized  in  right  of  his  wife  may  grant  leases  un- 
der the  same  statute ;  but  a  contract  for  a  lease  will  not  be  enforced 
against  a  wife  who  survives  her  husband,  or  against  her  heirs,  at 
whatever  time  she  may  die. 

758.  Jf  lessor  does  not  intend  to  show  his  title,  that  should  be 
stated;  for,  though  the  lessee  cannot  enforce  its  production,  so  nei- 
ther can  the  lessor  enforce  specific  performance  without  it,  unless 
such  production  is  expressly  waived  in  the  contract. 

759.  Entry  by  lessee  before  a  lejise  executed  will  be  held  to  be  a 
waiver  of  the  right  to  investigate  the  lessor's  title,  and  so  will  a>cts 
of  ownership,  but  a  special  agreement  may  prevent  this. 

760.  The  term  should  be  clearly  defined,  for  it  is  essential  that  a 
term  have  a  certain  beginning  and  a  certain  ending ;  still,  the  hap- 
pening of  an  uncertain  event  may  put  an  end  to  it,  as  in  the  case 
of  a  lease  for  ninety-nine  yeara,  determinable  upon  a  life  or  lives. 
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If  the  term  is  to  be  determinable  at  certain  periods  before  its  ex- 
piration by  efl3ux  of  time,  the  proviso  should  say  "  either  by  the  les- 
sor or  the  lessee^^^  otherwise  the  privilege  will  belong  to  tlie  lessee 
only ;  and  such  determination  should,  for  the  protection  of  the  les- 
sor, be  conditional  on  the  payment  of  the  rent  and  other  outgoings, 
and  the  due  performance  of  the  covenants  by  the  lessee. 

761.  The  amount  of  rent  and  times  of  payment  should  be  specified; 
and,  if  any  abatement  is  intended  in  case  of  fire  or  other  accident, 
that  should  be  stated  ;  for  the  covenant  for  qiiiet  enjoyment  will  not 
imply  that  lessor  is  to  rebuild  or  repair. 

762.  By  whom  taxes  and  all  other  outgoings  are  to  be  paid  should 
also  be  stated. 

763.  How  the  premises  are  to  be  kept  in  repair  is  an  essential  item 
in  the  agreement,  otherwise  the  burden  of  repairs  will  fall  upon  the 
lessee,  except  such  as  are  caused  by  reasonable  wear  and  tear ;  but 
he  is  not  compellable  to  rebuild  premises  which  are  burnt  down, 
[though  he  may  be  to  pay  the  rent  for  them,]  or  which  have  become 
ruinous  by  any  other  accident,  and  it  has  been  held  that  a  tenant, 
under  a  written  agreement  to  keep  a  house  in  tenantable  repair 
during  the  term,  is  justified  in  quitting  it  during  the  term,  and 
without  notice,  if  the  premises  become  unwholesome  for  want  of 
sufficient  drainage^  and  the  fault  cannot  be  remedied  without  unrea- 
sonable expense  and  labor  on  his  part. 

764.  The  precise  covenants  which  are  to  be  in.  the  lease  sliould  be 
stated,  instead  of  saying  "  the  usual  covenants,"  which  leaves  room 
for  disputes. 

765.  To  keep  in  repair  as  well  as  to  leave  in  repair  should  be  ex- 
pressly stipulated,  otherwise,  however  ruinous  the  condition  of  the 
premises  during  the  term,  no  action  will  lie ;  and  right  of  entry 
should  be  reserved  to  inspect  the  state  of  the  premises,  and  that 
tenant  on  notice  will  make  all  needful  repaii-s. 

766.  Not  to  assign  without  licfiise  should  be  extended  also  to  un- 
derhttingy  because  an  underlease  is  no  breach  of  a  covenant  not  to 
assign ;  and,  if  breach  is  to  avoid  the  term,  that  must  be  stated,  other- 
wise, though  liable  to  an  action,  the  tenant  will  retain  the  term. 
Sometimes,  in  such  case,  instead  of  forfeiting  the  term,  the  lessor 
exacts  payment  of  a  certain  sum  of  money. 

767.  As  to  carrying  on  certain  trades,  this  prohibition  should 
state  what  trades,  and  say  also,  "  or  any  other  noisome  or  offen- 
sive trade  or  business  whatsoever,"  {n,  843,)  using  the  word 
business  as  well  as  trade ;  but,  if  it  is  intended  to  prohibit  any  kind  of 
trade,  the  best  way  is  not  to  mention  any  in  particular,  but  that  no 
trade  shall  be  carried  on  upon  the  premises.     {See  n.  846.) 

768.  Ordinary  form  for  a  lease  of  a  dwelling-house,  is  given  in  n.  840. 
And,  if  the  house  he  furnished,  there  should  be  a  proviso  as  to  break- 
ages, and  that  the  lease  of  the  furniture  shall  be  determinable  if  such 
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furniture  be  taken  in  execution  of  any  process  against  the  goods  of 
the  lessee ;  otherwise  the  lessor  has  no  right  to  recover  the  furniture, 
nor  any  remedy  against  the  lessee  during  the  term;  but  under  such  a 
stipulation  the  landlord  may  determine  the  lease  and  maintain  trover 
for  the  goods. 

769.  Covenants  for  renewal  should  be  clearly  stated,  as  they  are 
construed  strictly,  and  in  favor  of  the  lessee;  e,  ^.,  a  covenant  to  re- 
new under  the  same  covenants  as  are  in  the  orignal  lease  is  satisfied, 
both  at  law  and  in  equity,  by  tender  of  a  lease  for  the  same  term 
at  a  like  rent,  and  with  all  the  covenants  except  tJiat  to  renew.  I( 
therefore,  the  lease  is  to  contain  a  perpetual  right  to  renew,  or  more 
than  one  renewal,  that  must  be  stated,  and  so  if  the  right  is  to  be 
restricted.     (See  the  forms.) 

770.  Terms  for  letting  a  farm  should  be  equally  explicit,  as 
in  the  case  of  any  tenements  or  hereditaments. 

771.  Leases  and  agreements  for  leases, — A  lease  required  by  law 
to  be  in  writing  is  void  by  8  and  9  Vic,  c.  106,  in  England,  and 
14,  15  Vic,  c.  7,  s.  4,  in  Canada,  unless  made  by  deed ;  but  parol 
leases,  not  exceeding  three  years,  and  wherein  the  rent  is  two-thinls 
the  value,  are  not  required  by  law  to  be  in  writing,  and  therefore  are 
not  within  the  statute. 

Under  a  mere  agreement,  the  landlord  may  eject  the  tenant 
whenever  he  pleases ;  but,  on  the  other  hand,  unless  the  tenant  have 
jmid  rent,  the  landlord  has  no  power  of  distress,  but  can  only  £ue 
for  use  and  occupation. 

772.  The  lessor'' s  solicitor  prepares  the  lease  at  the  expense  of  the 
lessee ;  but,  for  wrnt  of  privity  between  them,  an  action  for  costs  will 
not  lie  except  against  the  lessor,  and  he  may  sue  the  lessee.  If  les- 
sor require  a  counterparty  he  must  pay  the  costs;  but  the  object  of 
this  may  be  achieved  by  both  parties  executing  the  lease  and  depos- 
iting it  with  a  third  party,  on  behalf  of  both. 

773i  Where  there  is  lease  and  counterpart,  the  latter  should  be 
executed  by  the  lessee  only ;  for  then  the  lessor  is  not  bound  to  give 
evidence  of  the  execution  of  the  original  in  an  action  against  the 
lessee,  which  he  is  bound  to  do  if  the  part  in  his  possession  is  exe- 
cuted by  both. 

Premises  of  the  Lease. 

774.  As  to  the  parties. — If  the  lease  is  executed  by  attorney,  the 
principal  must  be  the  demising  party,  and  the  delivery  must  be  as 
the  act  and  deed  of  the  principal. 

775.  If  intended  lessor  dies  pending  the  contract,  the  granting 
parties  must  be  his  real  or  personal  representatives,  as  though 
the  lease  were  an  absolute  conveyance,  or  assignment. 

776.  If  the  intended  lessee  so  dies,  the  lease  must  be  to  his  execu- 
tors or  administrators;  or  to  his  legatee,  with  their  concurrence. 
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777.  As  to  recitals^  which  are  rare  in  leases  and  always  brief, 
see  remarks  n.  325 ;  and  even  if  the  lease  is  under  a  power,  the  in- 
strument creating  the  power  is  often  only  mentioned  or  but  briefly 
referred  to  in  the  clause  of  demise,  as  that  the  lessor,  "  in  exercise  of 
"  H  power  limited  to  him  by  a  certain  indenture,  <fec.,  dated,  &c., 
^'{netting  out  dates  and  names,)  doth  by  this  present  deed  appoint, 
"  and  also  grant  and  demise,  &c." 

778.  The  operative  words  are  "grant,  demise,  lease,  set,  and  to 
farm  let,"  but  "grant,  demise,  and  lease,"  or  "grant  and  demise," 
are  most  usual ;  but  any  of  the  other  terms  are  of  equal  force,  and 
words  of  limitation  are  not  necessary,  though  often  mserted. 

779.  In  leases  hy  tenant  for  life  and  reversioner,  the  tenant  should 
"grant  and  demise,"  and  the  reversioner  should  "ratify  and  con- 
firm ;"  and  so,  if  mortgagee  and  mortgagor  concur  in  a  lease  of  the 
mortgaged  premises,  the  mortgagee  must  "  demise,"  and  the  mort- 
tjacror  "  connrm." 

780.  Lease  of  a  wife^s  lands, — The  husband  may  lease  under  32 
Hen.  8,  c.  28,  but  the  wife  must  demise  jointly  with  him ;  but,  if 
the  husband  and  wife  are  jointly  seized,  semble  that  the  wife  need 
not  be  made  a  demising  party. 

781.  Buildings  and  im})rovements  pass  with  the  land,  and  there- 
fore need  not  be  particularized ;  though,  if  they  did  not  eximt  at  the 
time  of  a  former  lease,  it  is  usual  to  name  them. 

The  demise  of  a  house  carries  the  garden  with  it. 

782.  General  words,  as  "all  houses,  outhouses,  edifices,  buildings^ 
ways,  &c.,"  are  sometimes  used  to  supply  any  omissions  in  the  descrip- 
tion, but  they  do  not  make  an  accurate  description  unnecessary ; 
and,  if  any  kind  of  easement  is  to  be  granted,  as  the  use  of  a 
pump,  it  should  be  specially  granted  for  the  whole  term  of  the 
lease,  otherwise  the  pump  might  possibly  be  removed  during  the 
term. 

783.  ^'^  Appurtenances''*  \^'\\\  pass  turbar}' granted  to  a  house,  a 
sheep-walk,  curtilage,  and  garden,  and  semble  any  lands  usually  let 
with  the  house  for  the  same  rent. 

784.  "  Belonging  and  ajipertaining^^  have  both  the  same  meaning, 
and  neither  will  cover  what  once  formed  part  of  the  premises  but 
is  now  severed  from  them ;  therefore  it  may  be  necessary  to  say 
**  now  or  at  any  time  heretofore  demised,  used,  occupied,  or  en^ 
"joyed  therewith." 

785.  Fixtures,  if  meant  to  be  included  in  the  demise,  should  bo 
distinctly  specified,  and  it  is  best  done  in  a  schedule  at  the  end  of 
the  deed. 

786.  The  reversion  clause  is  omitted  in  purchase  deeds,  and  may 
with  even  more  propriety  be  omitted  in  leases. 

787.  All-estate  clause  is  inconsistent  and  must  be  omitted,  except 
where  a  lessee  assigns  to  a  sub-lessee. 
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788.  All-deeds  clause  must  also  be  omitted. 

789.  Exceptions  must  be  carefully  described ;  for,  wherever  a  doubt 
arises,  it  will  be  construed  in  favor  of  the  lessee,  and  will  never  be 
construed  so  as  to  frustrate  the  frrant.  Therefore  an  exception  can 
only  be  of  part  of  the  whole  thing  named ;  for  a  demise  of  farms, 
A  and  B,  excipiing  B,  would  be  bad,  and  B  would  pass  neverthe- 
less. And  so  of  a  house  and  shop,  exceptintj  the  shop^  the  exception 
would  be  void,  and  the  shop  would  pass. 

790.  Right  of  way  reserved  must  be  fully  described  and  every 
purpose  named, 

791.  Right  of  entry  to  inspect  repairs  or  state  of  cultivation  is 
usually  resened ;  but,  iu  leases  of  dwelling-houses,  it  is  usual  to 
limit  the  right  to  certain  stated  periods  in  a  covenant  by  the  lessee, 
in  which  he  undertakes  to  amend  any  want  of  repairs  upon  notice. 

792.  The  habendum  should  define  with  precision  the  commence- 
ment, duration,  and  determination  of  the  term. 

793.  A  term  limited  to  commence  from  the  date  of  the  lease  will 
be  construed  inclusive  or  exclusive  of  the  date,  as  will  best  give  effect 
to  Uie  deed  and  not  destroy  it. 

794.  Concurrent  leases. — If  a  second  lease  be  granted  of  the 
same  premises  for  a  longer  term  during  the  continuance  of  the  first, 
it  becomes  concurrent  with  the  existing  lease,  in  point  of  interest 
and  computation  of  time,  and  operates  as  an  immediate  lease  of 
the  reversion,  which  will  in  genei*al  pass  the  right  to  the  rent  under 
the  former  lease. 

795.  A  term  of  seven,  fourteen,  or  twenty-one  years,  as  the  lessee 
shall  think  proper,  is  a  certain  lease  for  seven  years;  and,  if  the  les- 
see continues  in  possession  after  the  expiration  of  seven  years, 
the  lease  is  then  good  for  fourteen  years;  and,  if  he  continue  in  pos- 
session after  fourteen  years,  it  is  then  good  for  twenty-one  years. 

796.  A  t>rm  determinable  on  lives  should  be  granted  for  a  certain 
period,  as  ninety-nine  years,  provided  the  persons  named  shall  so 
long  live,  and  the  limitation  should  extend  to  the  survivors  or  sur- 
vivor of  them,  to  prevent  doubt  as  to  whether  the  term  were  to  en- 
dure only  during  X\\q  joint  lives  of  all  who  are  named. 

797.  If  lessor  has  only  a  limited  or  uncertain  interest  in  the  prem- 
ises, then  qualify  the  grant  to  the*  lessee  thus:  "provided  the  estate 
"  and  interest  of  the  said  lessor  in  the  said  premises  shall  so  long 
"  continue." 

798.  An  underlease  is  frequently  granted  by  limiting  the  term  to 
commence  a  day  earlier  than  the  term  in  the  original  lease,  so  that 
it  may  expire  a  day  earlier,  and  leave  a  reversion  in  the  sub-lessor. 

799.  The  reddendum  should  be  carefully  worded,  or  the  rent  may 
fail  altogether;  as  if  lessor,  having  a  freehold  interest,  reserve  the 
rent  to  himself  and  his  executors ;  or  if,  having  only  a  term  of  years, 
he  reserve  the  rent  to  himself  and  his  heirs^  without  limiting  it  dur- 
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ing  the  term.  In  both  these  cases  the  rent  would  fail  on  the  death 
of  the  lessor.  The  best  plan  is  to  reserve  the  rent  generally  during 
the  term. 

800.  Leases  hy  mortgagee  a$id  mortgagor^  the  latter  being  in 
possession.  Here  the  rent  must  be  made  payable  to  the  mortpragee, 
nis  heirs  or  assigns,  or  his  executors  or  administrators,  according  to 
the  nature  of  the  estate  which  he  has  in  the  premises,  subject  to 
the  equity  of  redemption ;  and,  in  case  of  redemption  thereof,  to  the 
mortgagor,  his  heirs  and  assigns,  and  then  should  be  added  a  pro- 
viso that  mortgagor  shall  receive  the  rents  until  mortgagee  shall 
give  notice  to  the  tenants  to  the  contrary,  and  that  mortgagor's 
receipt  shall  be  a  discharge. 

A  power  of  distraint  must  also  be  given  to  the  mortgagor,  since 
he  has  not  such  power  in  him  for  want  of  privity  of  estate  between 
himself  and  the  lessee. 

801.  Jn  leases  by  husfxind  and  wife  of  wife^s  lands,  the  rent  is 
made  payable  to  husband  and  wife,  and  to  the  heirs  of  the  wife, 

802.  Leases  hy  tenant  in  tail  reser\'e  the  rent  to  the  lessor,  and 
the  heirs  in  tail,  according  to  the  limitation  in  the  entail. 

803.  In  leases  by  tenant  for  life  and  reversioner^  the  rent  is  re- 
served to  the  tenant  for  life,  and  his  assigns,  during  his  life,  and 
thereafter  to  the  reversioner. 

804.  A  proportionate  part  of  the  rent  is  usually  reserved,  in  case 
the  lease  is  determined  by  lessor,  for  breach  of  covenant  or  other 
sufficient  cause,  and  this  requires  an  additional  reddendum. 

805.  Where  lands  and  goods  are  let  together  there  must  be  two 
reddendum  clauses :  one  to  the  lessor,  his  heirs  and  assigns,  as  to 
the  lands,  and  the  other  to  the  lessor,  his  executors,  administrators, 
and  assigns,  in  respect  of  the  goods.  Otherwise,  if  the  lessor  dies, 
the  heir  will  receive  the  whole  rent,  and  the  parties  entitled  to  the 
goods  will  liave  no  benefit  from  them  during  the  term. 

806.  The  time  of  the  first  payment  of  rent ,  whether  quarterly  or 
half-yearhv  should  always  be  expressed. 

807.  Penal  rents,  for  carrying  on  trades  or  doing  any  other  act 
prohibited  by  the  lease,  should  be  reserved  as  rents,  and  not  as  a 
penalty,  otherwise  equity  may  relieve  the  lessee. 

808.  Corn  rents  are  sometimes  reserved ;  so  that  the  rent  varies 
substantially  with  the  varied  productiveness  of  the  fann  in  different 
seasons. 

Covenants. 

809.  Covenants  in  a  lease  should  always  rttn  with  the  land,  because 
then  the  assignee  of  the  term  will  be  personally  liable  under  them ; 
but  for  this  it  is  necessary  that  the  lessor  have  the  legal  estate  in 
the  premises.  If,  therefore,  mortgagee  and  mortgagor  make  a  lease, 
the  covenants  to  pay  rent  and  taxes,  and  keep  and  leave  the  prem- 
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ises  in  repair,  must  be  with  the  mortgagee  onlg,  and  in  return  the 
mortgagee  must  covenant  for  quiet  enjoyment  by  the  lessee. 

810.  In  leases  of  dwelling-houses  the  usual  covenants  of  the  ten- 
ant are  to  pay  rent  and  taxes,  to  keep  and  leave  the  interior  of  the 
premises  in  repair,  and  to  deliver  up  possession  at  the  end  of  the 
term.  The  landlord  covenants  to  repair  the  exterior  of  the  prem- 
ises, and  that  lessor  shall  have  peaceable  enjoyment  during  the 
term.  Insurance  agjiinst  Jire  is  not  a  usual  covenant,  and  cannot 
be  enforced  on  the  lessee. 

811.  A  covenant  to  pay  rent,  though  implied  in  the  words  ^^ geld- 
ing and  payijig,^^  is  usually  inserted  in  a  lease ;  and,  if  the  rent  is  to 
be  paid  at  times  not  customary,  such  times  should  be  stated  as 
"  the  yearly  sum  of  dollars,  by  twelve  equal  monthly  pay- 
"ments,  &c." 

812.  If  houae  and  furniture  are  let  together,  the  lease  should  con- 
tain two  reddendum^,  as  mentioned  at  n,  805. 

813.  Additional  rent  on  commission  of  certain  <icts.     (^See  n.  807.) 

814.  i?ew/  of  wife^s  lands  in  lease  by  husband  and  wife.  (See 
n.  801  and  form  859.) 

815.  Rent  to  tenant  for  life  and  reversioner,    (See  n.  860.) 

816.  If  a  surety  concurs.     (See  the  form  n.  861.) 

817.  To  ]7ay  rates  and  taxes,  see  form  of  this  covenant,  when 
lessee  pays,  n.  844,  845,  846,  and  863 ;  when  lessor,  ».  855. 

818.  To  keep  and  leave  premises  in  repair.  (See  n.  864,  and  furni- 
ture 865,  866.) 

In  this  covenant  the  word  "A:^^"  is  essential,  for  otherwise, 
whatever  the  dilapidation,  there  would  be  no  breach  until  the  end  of 
the  term  ;  but  the  lessee  is  not  liable  for  fair  wear  and  tear,  and  he 
should  expressly  agree  with  the  lessor  not  to  be  liable  for  violent 
accidents.     (See  n.  843  (13,)  850  (4.) 

819.  If  furniture  is  let  toith  a  house,  the  lessee  covenants  as  in 
form  865. 

820.  Landlord's  repairs  should  be  distinctly  expressed ;  and,  if  the 
lessee  may  do  them  on  landlord's  default,  and  deduct  the  cost  from 
the  rent,  that  should  be  expressly  declared. 

821.  If  lessee  is  to  inaure  against  fire,  it  should  be  made  impera- 
tive on  him  to  produce  the  receipts  and  vouchera  of  payment  im- 
mediately after  payment.     (See  n.  846.) 

822.  The  usual  covenants  in  a  farm  lease  are  contained  in  form 
n.  846. 

823.  A  right  of  entry  in  the  laat  year  of  the  term  is  usually  re- 
served to  the  landlord,  to  enable  an  incoming  tenant  to  prepare  for 
future  crops. 

824.  The  usu^l  covenants  by  lessee  in  building  lewes  are  to  pay 
rent  and  taxes,  and  to  keep  and  leave  the  premises  in  tenantable  re- 
pair.    All  the  rest  are  special,  and  vary  with  every  particular  case. 
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825.  Tke  usual  covenant  of  a  lessor  seized  in  fee  is  that  lessee 
shall  have  quiet  enjoyment ;  but,  if  he  have  only  a  term  of  years, 
then  his  covenants  are  more  extensive :  as  that  the  lease  he  holds 
under  is  valid ;  that  the  rents  and  covenants  have  been  duly  paid 
and  performed ;  that  he  has  good  right  to  underlet ;  for  quiet  enjoy- 
ment, freedom  from  incumbrances,  and  further  assurance ;  to  pro- 
duce the  original  lease  to  his  lessee,  to  pay  the  rents  and  perform 
the  covenants  in  said  lease,  and  indemnify  the  underlessee  therefrom ; 
to  which  is  often  added,  that  the  underlessee  shall  not  be  liable  to 
pay  his  lessor  any  rent  before  the  latter  shall  produce  a  receipt  for 
the  la^t  year'^s  rent  under  the  original  lease, 

826.  To  rebuild  the  premises,  if  destroyed  by  accident,  is  also  a 
proper  covenant  of  the  lessor  in  many  cases. 

Provisoes. 

827.  The  common  provisoes  are.: — 
1.)  To  avoid  the  term  for  non-payment  of  rent. 

|2.)  For  avoidance  on  breach  or  non-performance  of  covenants 
by  the  lessor. 

(3.)  For  determining  the  term  by  either  party  on  an  agreed 
notice. 

(4.)  For  cesser,  or  suspension  of  rent,  in  case  the  premises  are 
destroyed  by  accident. 

828.  Power  of  re-entry  on  non-payment  of  rent  is  very  important, 
and  the  usual  conditions  precedent  are  set  out  in  form  n.  875. 

829.  In  leases  determinable  on  lives,  it  is  common  to  provide  for 
determination  of  the  term  if  lessee  fails  to  show  the  existence  of 
the  lives ;  and,  as  to  proof  of  existence  or  presumption  of  death,  see 
the  statutes  19  Car.  ii.,  c.  6,  sec.  2;  and,  as  to  reinstatement  after 
undue  eviction,  the  same  statute,  sec.  5  and  generally  6  Anne, 
c.  18. 

830.  As  to  cesser  of  rent,  if  the  premises  are  destroyed,  see  n.  818. 

Attornments. 

831.  Att(ymm.ents  are  dispensed  with  in  most  cases  under  the 
statute  4  Anne,  c.  16 ;  but  sometimes  they  are  necessary,  as  if  ten- 
ant hold  under  a  lease  granted  after  the  mortgage,  for  then  attorn- 
ment to  the  mortgagee  is  necessarj*  to  give  him  power  to  distrain, 
which  he  cannot  do  without  it,  though  he  may  evict  the  tenant 
without  notice  as  a  trespasser ;  but,  if  the  lease  is  prior  to  the  mort- 
gage, a  simple  notice  by  the  mortgagee  to  the  tenant  to  pay  him  the 
rents  is  sufficient,  for  such  notice  operates  at  common  law  as  an  at- 
tornment, and  relates  to  the  time  of  the  grant  and  to  all  rents  not 
then  actually  paid  over  to  the  mortgagor. 

For  several  forms  of  attornments,  see  n.  900a,  9005,  900r,  900c/. 
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832.  Sometvnes  mortgagor  attorns  to  tnortgagee.  {See  form 
n.  903c.) 

833.  For  attornment  hy  tenant,  whom  mortgagee  has  recovered 
against  in  ejectment,  see  form  n.  904a. 

Easements. 

834.  Easements  are  usually  granted  and  contained  in  the  same 
conveyance  with  the  property  to  which  they  appertain,  or  they  pass 
as  appurtenant  to  the  dominant  tenement  itself;  but  some  ease- 
ments, as  rights  of  way,  or  the  use  of  a  drain  or  water-course,  are 
sometimes  granted  separately. 

835.  A  f/rant  ttndtr  seal  is  necessary  to  the  conveyance  of  an 
easement ;  for,  if  made  by  parol,  it  may  be  revoked  at  any  time,  even 
though  the  licensee  may  have  expended  large  sums  of  money  on  the 
faith  of  its  continuance.  If,  however,  A  has  acquired  an  ciisement 
in  addition  to  the  ordinary  rights  of  property,  he  may  relinquish  it 
hy  parol  and  be  bound  thereby :  as  if  he  have,  by  grant  or  prescrip- 
tion, acquired  a  right  to  ancient  lights  which  overlook  the  property 
of  B,  and  he  gives  H  parol  license  to  build  in  front  of  them  on  his 
own  land,  and  B  builds  accordingly,  the  license  cannot  be  revoked ; 
but,  if  B  gives  A  a  similar  license  to  turn  a  spout  upon  his 
land,  that  license  may  be  revoked,  for  this  would  be  the  imposition 
of  a  burden  upon  the  land  in  derogation  of  the  ordinary  rights  of 
property ;  and  even  in  the  first  instance  the  act  permitted  nmst  be 
actually  performed,  therefore  semble  that,  if  the  extinguishment  of 
an  easement  depends  upon  a  repetition  of  acts,  a  parol  license  would 
not  be  sufficient. 

836.  A  grant  of  right  of  way,  if  intended  to  run  with  the  land, 
must  be  restricted  to  such  purposes  as  are  comiected  with  the  en- 
joyment of  the  land,  which  is  only  to  pass  and  repass  to  and  from 
it ;  and  therefore  a  grant  of  right  of  way  ^''for  all  purposes  whatso- 
ever "  will  not  run  witli  the  land,  or  entitle  an  assignee  to  any  bene- 
fit under  it. 

The  form  n.  1345,  contains  the  most  usual  limitations  and  stipula- 
tions of  this  kind  of  grant;  among  which  it  should  always  be  ex- 
pressly stated  by  whom  the  repairs  are  to  be  made,  a  burden  which 
usually  falls  upon  the  grantee. 

837.  Where  the  right  to  the  soil  is  granted  as  well  as  of  the  way, 
it  is  usually  by  demise,  at  a  yearly  rent,  for  a  term  of  years. 

838.  //*  the  right  is  to  be  free  of  all  restraint,  see  form  n.  1346. 

839.  The  usual  form  of  a  release  of  right  of  way  will  be  found 
iu  n.  1347. 
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840.  Agreement /(w-  a  Lease  for  a  Year,  and  so  from  Year 
to  Year,  [Determinable  on  a  Six  Month's  Notice  by 
either  Landlord  or  Tenant.] 

(1.)  Articles  of  agreement  made  and  entered  into,  this 
day  of  ,  A.  D.  18      ,  between  A.  !>.,  of 

of  ,  in  the  county  of  ,  and  Province  of  Can 

ada,  ,  (lessory)  for  himself,  his  heirs,  executors,  and  ad- 

ministrators, of  the  one  part,  and  C.  D.,  of  of  , 

in  the  county  of  ,  and  province  aforesaid,  (lessee,)  for 

himself,  his  executors,  administrators,  and  assigns,  of  the  other 
part. 

(2.)  The  said  A.  B.  doth  hereby  agree  to  let,  and  the  said  C.  D. 
to  take,  all  that  messuage,  tenement,  or  dwelling-house,  with  the 
outhouses,  garden,  and  appurtenances  thereunto  belonging,  situate 
and  being  No.         ,  in  street,  in  the  of 

,  in  the  of  ,  in  the  county  of  , 

late  in  the  occupation  of  ,  esquire,  but  now  untenanted, 

for  the  tenn  of  one  year,  from  the  day  of  the  date  thereof,  and  so 
on,  from  year  to  year,  until  the  tenancy  shall  be  determined  by  six 
calendar  months'  previous  notice  in  writing  by  either  party  to  the 
other,  such  notice  to  expire  either  at  Michjelmas  or  Lady-day ; 
which  notice  shall  in  all  cases  determine  the  current  year  of  the 
tenancy. 

(3.)  That  the  rent  to  be  paid  for  the  said  premises  shall  be 
dollars  a  year,  without  deduction,  and  shall  be  payable  by  four 
equal  quarterly  paymeuts,  on  the  day  of  , 

the  day  of  ,  the  day  of  , 

and  the  day  of  ;  the  first  quarterly  payment 

to  be  made  on  the  day  of  next. 

(4.)  And  also  that  the  said  C.  1).  shall  keep  and  leave  the  said 
premises  in  as  good  a  state  of  repair  and  condition  as  the  same  arc 
now  in,  reasonable  wear  and  tear,  and  accidents  by  fire,  flood,  storm, 
or  tempest,  only  excepted. 

(5.)  And,  lastly,  it  is  hereby  agreed  that  this  instrument  shall 
operate  as  an  agreement  for  a  lease,  and  not  as  a  lease. 

In  witness  whereof,  the  said  parties  hereunto  have  set  their 
hands,  the  day  and  year  first  above  written. 

Signed  in  presence  of  )  A.  B. 

E.  F.  f  C.  D. 
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841.  Agreement /or  a  Lease,  Lessee  io  Repair  and 

Insure. 

Know  all  men  bt  these  presents  :  That  A.  B.,  of  the  of 

,  in  the  county  of  ,  and  Province  of  Can- 

ada, esquire,  hereby  agrees  to  let,  and  C.  D.,  of  the  of 

,  in  the  county  of  ,  and  province  aforesaid, 

farmer,  agrees  to  take,  all  that,  &c.,  {parcels,)  and  the  rights,  ease- 
ments, and  appurtenances  therewith  held,  used,  or  enjoyed,  for 
years  from  the  day  of  ,  one  thousand  eight 

}iundred  and  ,  at  the  yearly  rent  of  dollars,  clear 

of  all  existing  and  future  taxes,  rates,  and  outgoings,  and  to  be  pay- 
able, by  equal  half-yearly  payments,  on  the  day  of 
and                  in  every  year,  the  first  of  such  payments  to  be  made 
on  the                     day  of                    next. 

And  that  the  said  C.  D.  shall  keep  the  said  premises,  and  at 
the  end  of  the  terra  give  thera  up,  in  the  same  order  and  repair  as 
they  now  are  in,  and  shall  keep  them  insured  against  loss  by 
fire  in  a  sum  not  less  than  dollars,  and,  when  required, 

produce  the  policy  of  such  insurance,  and  the  receipts  for  the 
preminms. 

In  witness,  &c.,  {as  in  n.  840.) 


842.  Agreement  for  a  Lease,  Containing  all  the  Usual 

Covenants. 

Articles  of  agreement  made  and  entered  into,  this 
day  of  ,  between  A.  B.,  of  of  ,  in 

the  county  of  ,  and  Province  of  Canada,  of  the  one  part, 

and  C.  D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  of  the  other  part,  witnesseth  as  follows : — 

That  the  said  A.  B.  shall  let,  and  the  said  C.  D.  shall  take,  all 
that,  &c.,  {parcels,)  with  the  fixtures  now  in,  upon,  or  belonging  to 
the  same,  and  the  rights,  easements,  and  appurtenances  therewith 
held,  used,  or  enjoyed,  for  the  term  of  years  from  the 

day  of  ,  at  the  yearly  rent,  clear  of  all  existing 

and  future  taxes,  rates,  and  outgoings,  of  dollars,  to  be  pay- 

able, by  four  equal  payments,  on  the  day  of  , 

the  •  day  of  ,  the  day  of  , 

and  the  day  of  in  every  year ;   the  first 

of  such  payments  to  be   made  on  the  day  of 

next. 

That  the  said  A.  B.,  his  heirs  or  assigns,  will,  on  the  request  of 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  execute  a 
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proper  lease  of  the  said  premises  to  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  for  the  term  and  at  the  rent  aforesaid,  to 
be  payable  as  aforesaid. 

That  the  said  lease  shall  contain  covenants  on  the  part  of  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  for  payment 
of  the  said  net  yearly  rent  of  dollars,  on  the  days  and  in 

manner  aforesaid  ;  And  for  payment  of  all  existing  and  future  taxes, 
rates,  and  outgoings ;  And  to  keep  the  said  premises  in  good  and 
sufficient  condition  and  repair;  And  in  such  good  and  sufficient 
condition  and  repair  to  deliver  up  the  same,  with  all  new  fixtures 
and  other  additions,  to  the  said  A.  B.,  his  heirs  or  assigns,  at  the 
expiration  or  other  sooner  determination  of  the  said  term;  And 
to  keep  the  said  messuage  and  buildings  insured  against  loss  by 
fire  in  a  sum  not  less  than  dollars ;  And  at  all  times,  when 

required,  to  produce  the  policy  or  policies  of  such  insurance,  and 
the  receipts  for  the  premiums  in  respect  of  the  same,  to  the  said 
A.  B.,  his  heirs  or  assigns;  And  also  not  to  assign  or  underlet  the 
said  premises  without  license  in  writing  from  the  said  A.  B.,  his 
heirs  or  assigns ;  And  not  to  carry  on,  or  permit  to  be  carried  on, 
on  the  said  premises,  any  noisome  or  offensive  trade,  business,  or 
occupation. 

That  the  said  lease  shall  also  contain  a  proviso  for  re-entry  by 
the  said  A.  B.,  his  heirs  or  assigns,  on  non-payment  of  the  said 
yearly  rent  of  dollars,  or  any  part  thereof,  for  twenty-one 

days  next  after  any  of  the  said  days  on  which  the  same,  or  any  part 
thereof,  shall  become  due,  and  whether  the  same  shall  have  been 
legally  demanded  or  not,  or  on  the  non-observance  or  non-perform- 
ance of  any  of  the  covenants  in  the  said  lease  to  be  contained,  and 
on  the  part  of  the  said  C.  D.,  liis  executors,  administrators,  or  as- 
signs, to  be  observed  or  performed. 

That  the  said  lease  snail  contain  a  covenant,  on  the  part  of  the 
said  A.  B.,  his  heirs  or  assigns,  that  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  may,  on  duo  payment  by  him  and  them 
of  the  said  yearly  rent  to  be  reserved  as  aforesaid,  and  on  the  ob- 
servance and  performance  of  the  covenants  in  the  said  lease  to  be 
contained,  and  on  his  and  their  part  to  be  obsen-ed  and  performed, 
quietly  enjoy  the  premises  to  be  demised,  without  eviction  or  dis- 
turbance by  the  said  A.  B.,  his  heirs  or  assigns,  or  any  person  law- 
fully claiming  through  or  in  trust  for  him  or  them. 

That  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
shall  duly  execute  and  deliver  to  the  said  A.  B.,  his  heirs  or  assigns, 
a  counterpart  of  the  said  lease. 

That  the  said  lease  and  counterpart  shall  be  prepared  by  the 
solicitor  of  the  said  A.  B.,  his  heirs  or  assigns,  and  that  the  expenses 
of  preparing  and  executing  this  agreement  and  the  said  lease  and 
counterpart,  and  all  other  incidental  expenses,  shall  be  paid  by  the 
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said  A.  B.,  Lis  heirs  or  assigns,  and  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  in  equal  shares. 

Lastly,  that,  until  the  execution  of  the  said  lease,  the  said  prem- 
ises shall  be  held  by  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  at  the  rent  aforesaid,  and  subject  to  the  covenants  and 
conditions  to  be  contained  in  the  said  lease,  as  aforesaid,  so  far  as 
the  rules  of  law  will  permit. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands,  this  day  of  ,  18       . 

Signed  in  presence  of  )  A.  B. 


} 


E.  F.  f  C.  D. 


843.  Agreement  for  the  Lease  of  a  Dwelling-House  situ- 
ate in  a  town,  to  Contain  the  Usual  and  some  Special 
Covenants. 

(1.)  Articles  of  agreement,  made  and  entered  into,  this 
day  of  ,  A.  D.  18       ,  between  A.  B.,  of 

of  ,  in  the  county  of  ,  and  Province  of  Can- 

ada, (lessor,)  for  himself,  his  heirs,  executors,  and  administrators,  of 
the  one  part,  and  C.  D.,  of  of  ,  in  the  county 

of  ,  and  province  aforesaid,  (lessee,)  for  himself,  his  exec- 

utors and  administrators,  of  the  other  part. 

(2.)  The  said  A.  B.  doth  by  these  presents  agree  to  grant,  and 
the  said  C.  D.  to  take,  a  lease  by  indenture  of  all  that  messuage  or 
dwelling-house,  with  the  garden  and  appurtenances  thereunto  be- 
longing, being  No.  ,  and  situate  in  street,  in  the 
of  ,  in  the  of  ,  in  the 
county  of  ,  for  the  term  of  years,  to  commence 
on  the                     day  of                     next,  at  the  yearly  rate  of 

dollars,  payable,  by  four  equal  quarterly  portions,  [clear  of  all 
rates,  taxes,  and  assessments,  whatsoever,]  on  the  day  of 

,  the  day  of  ,  the  day 

of  ,  and  the  day  of  ;   the  first 

quarterly  payment  to  become  due  and  be  made  on  the  day 

of  next ;  [or  "  clear  of  all  rates,  taxes,  and  assessments, 

whatsoever,  which  now  are,  or  at  any  time  during  the  continuance 
of  the  said  term  may  be,  assessed  or  imposed  upon  the  said  prem- 
ises, or  on  the  said  A.  B.,  on  account  of  the  rent  reserved  in  respect 
thereof,  by  authority  of  Parliament,  or  otherwise  howsoever."] 

(3.)  And  it  is  hereby  further  agreed  that  such  lease  shall  con- 
tain the  following  covenants  on  the  part  of  the  said  C.  D.,  viz. : — 

(4.)  The  said  C  D.  shall  covenant  to  pay  the  yearly  rent  at  the 
several  days  and  times  herein  before  mentioned  for  payment  thereof, 
and  without  deduction,  as  aforesaid. 
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(5.)  Also  to  pay  all  rates,  taxes,  and  assessments  which  shall  be 
made  on  the  said  premises,  or  on  the  tenant  or  occupier  thereof, 
includinc:  rates  [if  any]  for  paving,  lighting,  and  sewers. 

(6.)  Also  to  Keep  the  said  messuarre  and  premises,  during  the 
said  term,  in  as  good  a  state  and  condition  as  the  same  are  now  in, 
and  so  leave  and  deliver  up  the  same  at  the  end  or  sooner  determin- 
ation of  the  said  term,  fair  wear  and  tear,  and  accidents  by  fire, 
flood,  storm,  or  tempest  excepted. 

(7.)  Also  not  to  assign  or  underlet  the  said  messuage  and  prem- 
ises, or  any  part  of  the  same,  without  the  previous  consent  in  writ- 
ing of  the  said  A.  B.,  his  heirs  or  assigns. 

(8.)  Also  not  to  use  or  exercise,  or  permit  to  be  carried  on,  the 
trade  or  business  of  a  tavern-keeper,  licensed  victualer,  retailer  of 
spirituous  liquors,  beer-shop  keeper,  eating-house  keeper,  oyster  sell- 
er, tea  or  coffee-house  keeper,  tripe  boiler  or  seller,  vendor  of  coals, 
tallow  chandler,  tallow  melter,  soap  boiler,  sugar  baker,  working 
hatter,  common  brewer,  distiller,  slaughterman,  butcher,  baker,  dyer, 
fellmonger,  fishmonger,  pipemaker,  trunkmaker,  coachmaker,  work- 
ing brazier,  tinman,  plumber,  painter,  oilman,  smith,  farrier,  tanner, 
tawer,  currier,  or  any  other  noisome  or  offensive  trade  or  business 
whatsoever,  or  convert  the  said  premises  into  a  school  or  a  private 
lunatic  asylum ;  or  to  bring,  or  suffer  to  be  brought,  placed,  or 
lodged,  upon  the  said  premises,  or  upon  any  part  of  the  same,  any 
pitch,  tar,  turpentine,  vitriol,  tallow,  oil,  flax,  hemp,  or  gunpowder, 
or  any  other  goods  or  materials  of  such  a  nature  or  quality  as  may 
in  any  way  tend  to  invalidate  any  insurance  against  damage  by  fire 
now  or  hereafter  to  be  made  on  the  said  premises. 

(9.)  Also  that  the  said  lease  shall  contain  a  proviso  for  determ- 
ining the  said  term  at  the  end  of  the  first  three,  five,  or  seven  years 
thereof,  at  the  option  of  the  said  A.  B.  or  C.  1).,  upon  giving  to  the 
other  of  them  six  calendar  months'  notice  in  writing. 

(10.)  Also  that  the  said  lease  shall  contain  a  proviso  empowering 
the  said  A.  B.  to  re-enter  on  the  said  premises,  and  avoid  the  said 
term,  in  case  of  non-payment  of  the  reserved  rent  by  the  space  of 
twenty-one  days  after  the  same  shall  become  payable ;  or  in  case  of 
non-performance  of  any  of  the  covenants  of  the  said  lease  on  the 
part  of  the  said  C.  D.  to  be  observed  and  performed. 

(11.)  Also  a  proviso  for  the  abatement  or  suspension  of  the  rent 
during  snch  time  as  the  said  premises  may  remain  untenantable  or 
useless  in  consequence  of  destruction  or  damage  by  fire,  flood, 
storm,  or  tempest. 

(12.)  Also  a  covenant  on  the  part  of  the  said  A.  B.,  his  heirs  or 
assigns,  to  rebuild  or  repair  such  premises,  so  destroyed  or  damaged 
by  fire,  flood,  or  tempest,  as  aforesaid,  as  soon  as  conveniently  may 
be  after  such  accidents  shall  occur. 

(13.)  And  it  is  hereby  further  agreed  that,  notwithstanding 
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the  said  messuage  and  premises  shall  be  so  destroyed  or  damaged, 
by  fire,  flood,  storm,  or  tempest,  as  aforesaid,  either  before  the  com- 
mencement or  during  the  continuance  of  the  said  term,  this  agree- 
ment shall  not  be  avoided  thereby,  but  shall,  nevertheless,  continue 
in  force  in  the  same  manner  as  if  those  accidents  had  never  taken 
place,  but  subject  to  such  suspension  or  abatement  of  the  rent  dur- 
ing such  time  as  the  said  premises  shall  remain  wholly  or  pailially 
useless  or  untenantable ;  and,  in  case  any  dispute  shall  arise  respect- 
ing the  amount  of  such  suspension  or  abatement,  the  same  shall  be 
determined  by  the  award  of  two  arbitrators  and  an  umpire,  in  the 
usual  manner. 

(14.)  And  it  is  hereby  moreover  agreed  that  the  said  A.  B. 
shall  covenant  that,  subject  to  the  payment  of  the  rents  and  per- 
formance of  the  covenants  by  the  said  C.  D.,  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  shall  peaceably  and 
quietly  hold  and  enjoy  the  said  premises  for  the  term  thereby 
demised. 

(15.)  And,  lastly,  it  is  hereby  agreed  that  this  instrument  shall 
operate  as  an  agreement  for  a  lease,  and  not  as  a  lease. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands,  the  day  and  year  first  above  written. 

Sioned  in  presence  of  )  A.  B. 

E.  F.  r  C.  D. 


844.  Agreement  for  Letting  a  House  for  Three  Years, 

with  Usual  Stipulations. 

(1.)  Memorandum  of  an  agreement  made  and  entered  into,  this 
day  of  ,  between  A.  B.,  of  of 

,  in  the  county  of  ,  and  Province  of  Canada, 

,  {landlord^)  of  the  one  part,  and  C.  D.,  of 
of  ,  in  the  county  of  ,  and  province  aforesaid, 

,  (tenant^)  of  the  other  part. 
(2.)  The  said  A.  B,  hereby  agrees  to  let,  and  the  said  C.  D. 
hereby  agrees  to  take,  from  the  day  of  ,  for  the 

term  of  three  years,  all,  &c.,  (describe  the  propei'ty^  at  the  yearly 
rent  of  dollars,  payable  by  four  equal  quarterly  payments, 

on  the  day  of  ,  the  day  of 

,  the  day  of  ,  and  the  day 

of  in  every  year ;  the  first  payment  to  be  made  on  the 

day  of  next. 

(3.)  The  said  C.  D.  agrees  to  pay  the  said  rent  at  the  several 
days  and  times  as  aforesaid. 

(4.^  Also  to  pay  the  rates,  taxes,  and  all  outgoings  of  every  kind 
and  description,  whether  local  or  parliamentary,  which,  during  the 
340 


AGREEMENTS  FOR  LEASES. 

said  term,  shall  be  charged,  assessed,  or  imposed  upon  the  said 
premises,  or  the  landlord  or  tenant  in  respect  thereof. 

(5.)  Also  to  keep  the  glass  of  the  windows  and  all  internal  parts 
of  the  said  premises  in  repair,  and  so  leave  the  same  at  the  end  of 
the  said  term,  accidents  by  fire,  flood,  or  tempest  only  excepted. 

(6.)  And  also  shall  not  assign,  underlet,  or  part  with  the  pos- 
session of  the  said  premises  without  the  consent  in  writing  of  the 
said  A.  B.,  nor  use  the  same  other  than  and  except  as  a  private 
dwelling-house. 

(7.)  And  the  said  A.  B,  agrees- to  keep  all  the  external  parts  of 
the  said  premises  in  good  repair. 

(8.)  And  it  is  hereby  also  mutually  agreed  between  the  said 
A.  B.  and  C.  D.  that  a  lease,  pursuant  to  the  above  terms,  and  con- 
taining a  covenant  for  payment  of  the  rent  on  the  several  days 
herein  before  mentioned,  and  all  other  usual  clauses,  covenants,  con- 
ditions, and  agreements,  shall  be  at  any  time  prepared  and  executed 
by  the  said  A.  B.,  at  the  request  and  costs  of  the  said  C.  D.,  and 
shall  also  contain  a  proviso  that,  if  the  said  rent  shall  be  un- 
paid twenty  days  after  any  or  either  of  the  said  days  of  payment, 
or  if  the  said  C.  D.  shall  make  default  in  performing  any  of  the 
covenants,  conditions,  and  agreements  to  be  contained  in  the  said 
lease,  on  his  part  to  be  observed  and  performed,  it  shall  be  lawful 
for  the  said  A.  B.  to  re-enter  and  determine  the  tenancy  of  the  said 
CD. 

(9.)  Also  that  the  said  term  hereby  agreed  to  be  granted  shall, 
at  the  option  of  the  said  A.  B.,  determine,  and  the  said  A.  B.  have 
an  immediate  right  of  entry,  in  case  the  said  C.  D.  shall  assign, 
underlet,  or  part  with  the  possession  of  the  said  premises,  without 
such  license  as  aforesaid,  or  in  case  the  said  C.  D.  shall  become 
bankrupt,  or  take  or  attempt  to  take  the  benefit  of  any  act  for  the 
relief  of  insolvent  debtors,  or  shall  permit  any  writ  of  execution  to 
be  levied  upon  his  goods. 

(10.)  Provided  always  that  this  instrument  shall  not  operate  as 
a  lease  or  present  demise  of  the  said  premises,  or  any  part  thereof, 
but  as  an  agreement  for  a  lease. 

As  WITNESS  our  hands,  this  day  of  ,  18      . 

Signed,  <&;c.,  (cls  in  n.  843.) 


845.  Terms  between  Landlord  and  Tenant  for  Letting 

'  a  Messuage  Farm. 

(1.)  Term  to  be  (insert  duration  of  term,)  commencing  on  the 

of  ,  and  so  to  continue  until  the  landlord,  or 

his  agent,  or  the  tenant,  shall  determine  the  same  by  giving  six 

29*  341 


FORMS. 

calendar  months'  previous  notice  in  writing  to  that  effect  to  the 
other,  such  notice  to  expire  on  the  day  of 

(2.)  Kent  to  be  $  a  year,  to  be  paid  by  four  equal  quarterly 

payments,  on  the  day  of  ,  the  day  of 

,  the  day  of  ,  and  the  day  of 

{^.)  The  tenant  also  to  pay  the  taxes,  and  all  outi^oinijs  of 
every  kind  and  description,  which  during  the  said  term  shall  be 
charged,  assessed,  or  imposed  upon  the  said  premises,  or  on  the 
landlord  or  tenant  in  resj)ect  thereof. 

(4.)  The  landlord  to  keep  in  repair  tlie  roofs,  walls,  beams,  and 
stanchions  of  the  said  dwelling-house,  barn,  and  outhouses  belong- 
ing to  the  said  premises;  And  the  tenant  to  keep  in  repair  the  glass 
of  the  windows  of  the  dwelling-house,  and  all  the  internal  repairs 
and  paintings,  and  so  leave  the  same  at  the  expiration  of  the  said 
term,  [reasonable  wear  and  tear,  and  accidents  by  fire,  flood,  or 
tempest,  only  excepted.] 

(5.)  The  tenant  also  to  maintain,  keep,  and  leave  in  repair  all 
gates,  posts,  stiles,  rails,  and  palings;  also  to  amend  and  repair, 
and  so  leave  at  the  expiration  of  the  said  term,  all  the  embankments, 
walls,  and  other  fences;  and  cleanse  and  scour  the  ditches,  drains, 
and  water-courses  in  or  upon  the  said  premises,  when  the  same 
shall  become  necessary. 

(6.)  The  tenant  to  keep  the  tillage-land  of  the  said  premises  in 
due  course  of  husbandry,  and  not  to  sell  or  dispose  of  any  manure 
which  shall  arise  upon  the  said  farm,  but  shall  consume  the  whole 
of  such  manure  upon  the  said  premises;  and  shall  not  mow  any 
part  of  the  meadow-land  of  the  said  farm  more  than  once  in  one 
year;  and  in  all  respects  shall  manage  the  said  premises  in  a  proper 
and  husbandry-like  manner. 

(7.)  The  tenant  not  to  assign  or  underlet  the  said  premises,  or 
any  part  thereof,  or  permit  the  same  to  be  occupied  by  any  other 
person,  without  the  previous  consent  in  writing  of  the  landlord. 

(8.)  The  said  term  to  determine,  and  the  landlord  to  have  im- 
mediate right  of  re-entry,  in  case  the  tenant  shall  assign  or  underlet 
the  said  premises,  or  any  part  thereof,  or  permit  the  same  to  be  oc- 
cupied by  any  otlier  person,  without  such  license  as  aforesiiid ;  or  in 
case  the  tenant  shall  become  bankrupt,  or  take  or  attempt  to  take 
the  benefit  of  anv  act  or  acts  for  the  relief  of  insolvent  debtors,  or 
shall  permit  any  writ  of  execution  to  be  levied  on  his  goods. 

(0.)  That  this  instrument  shall  operate  as  au  agreement  for  a 
lease,  and  not  as  a  lease. 

(10.)  A.  B.,  of  ,  {la nJ lord,)  and  C.  D.,  of  , 

[tenant,)  each  of  them,  for  himself,  his  heirs,  executors,  administra- 
tors, and  assifjns,  mutuallv  ajrree  with  each  other  that  the  said  A. 
B.  and  C  D.,  respectively,  and  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns,  will,  from  time  to  time  and  at  all  times 
»42 


LEASES. 

durinjy  the  continuance  of  the  term  hereby  a^eed  to  be  pn^anted, 
make  the  payments  and  duly  observe  and  perform  all  and  every  the 
articles,  stipulations,  and  agreements  above  mentioned,  on  his  and 
their  respective  parts  to  be  observed,  paid,  and  performed. 

In  witness  whereof,  they  have  hereunto  respectively  set  their 
hands,  this  day  of  ,  18       . 

Signed,  (S^c,  (as  in  n.  843.) 


846.  Lease  of  a  Dwelling-house  for  Twenty-one  Years 
determinable, — Notice  at  the  end  of  Seven  or  Fourteen 
Years. — Covenant  hy  Lessee  not  to  Assign,  or  Under- 
let, or  Use  the  House  except  as  a  Dwelling-uouse. — 
Covenants  by  Lessee  to  Insure,  etc.,  d:c. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  ,  (lessor^)  of  the  one  part,  and  C.  I)., 

of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  ,  (lessee,)  of  the  other  part,  witnesscth : — 

That,  in  consideration  of  the  rent  and  covenants  herein  after  re- 
served and  contained,  and  on  the  part  of  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  to  be  paid,  observed,  and  performed, 
he,  the  said  A.  13.,  doth  hereby  demise  and  lease  unto  the  said  C. 
D.,  his  executors,  administrators,  and  assigns,  all  that  messuage  or 
dwelling-house,  dtc,  (j^roperty,)  together  with  all  passages,  water- 
courses, rights,  easements,  and  appurtenances  thereunto  belonging. 
To  hold  the  said  piece  or  parcel  of  ground,  me^jsuage,  or  tenement, 
and  ALL  and  singular  other  the  premises  hereby  demised,  or  ex- 
pressed or  intended  so  to  be,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  for  the  term  of  years  from  tlie 

day  of  .     Yielding  and  paying  therefor,  yearly 

and  every  year  during  the  said  tenn,  unto  the  said  A.  B.,  his  execu- 
tors, administrators,  and  assigns,  the  clear  rent  of  dollai-s, 
by  four  equal  quarterly  payments,  on  the  day  of  , 
the  day  of  ,  the  day  of  ,  and 
the  day  of  ,  free  and  clear  of  and  from  all  par- 
liamentary and  other  taxes,  rates,  assessments,  and  outgoings, 
whatsoever;  the  first  quarterly  payment  thereof  to  be  made  on  the 
day  of                         next  ensuing. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  A.  B.,  his  execu- 
tors, administrators,  and  assigns,  that  lie,  the  said  C.  1>.,  his  execu- 
tors, administrators,  and  assigns,  will,  from  time  to  time  during  the 
said  term,  pay,  or  cause  to  be  paid,  unto  the  said  A.  B.,  his  execu- 
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tors,  administrators,  and  assigns,  the  said  yearly  rent  of  $  ,  on 

the  days  and  in  manner  herein  before  mentioned,  without  any  deduc- 
tion whatsoever;  and  also  pay  and  discharge  all  present  and  future 
taxes,  charges,  and  assessments  whatsoever  upon  the  said  hereby 
demised  premises,  or  any  part  thereof,  or  on  tlie  occupier  or  occu- 
piers, owner  or  owners,  thereof. 

And,  further,  that  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  shall  and  will  peaceably  and  quietly  permit  the  said  A. 
13.,  his  executors,  administrators,  and  assigns,  with  or  without  work- 
men and  othei*s,  twice  in  every  year  during  the  said  term,  at  con- 
venient times  in  the  day-time,  into  and  upon  the  said  hereby  de- 
mised premises,  or  any  part  or  parts  thereof,  to  enter,  and  view  and 
examine  the  state  and  condition  thereof,  and  of  all  such  decays,  de- 
fects, and  wants  of  reparation  as  shall  be  found  upon  every  such 
view  and  examination,  to  give  to  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  or  leave  at  or  in  the  said  demised  premises, 
or  any  part  thereof,  to  and  for  the  said  C.  D.,  his  executors,  admin- 
istrators, and  assigns,  notice  in  writing  to  repair  and  amend  the 
same,  within  the  space  of  six  calendar  months  then  next  following, 
within  which  said  space  of  six  calendar  months  he,  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  will  repair  and  amend  all 
and  every  the  same  decays,  defects,  and  wants  of  reparation  accord- 
ingly as  shall  be  mentioned  in  such  notice. 

And  also  that  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  shall  and  will,  at  his  or  their  own  costs,  immediately  after 
the  execution  of  these  presents,  insure,  or  cause  to  be  insured,  and 
at  all  times  afterward  during  the  said  term,  determinable  as  herein 
after  mentioned,  keep  insured  the  said  messuage,  tenement,  and 
buildings  hereby  demised  from  loss  or  damage  by  fire,  in  the  name 
or  names  of  the  said  A.  13.,  his  executors,  administrators,  or  assigns, 
in  the  Insurance  Office,  or  in  some  other  offices  to  be 

appointed  by  the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
in  a  sufficient  sum  to  cover  the  value  of  the  said  messuage,  or  tene- 
ment, and  buildings,  and  shall  and  will  for  that  purpose  pay,  or  cause 
to  be  paid,  the  premium  or  premiums,  sum  or  sums  of  money, 
which  may  become  due  and  payable  in  respect  of  every  such  insur- 
ance, and  shall,  from  time  to  time,  when  required,  produce  to  the 
said  A.  B.,  his  executors,  administrators,  or  assigns,  the  receipt  or  re- 
ceipts for  the  payment  of  such  premium  or  premiums,  sum  or  sums 
of  monev,  for  such  insurance. 

And  that  all  moneys  which  shall  be  received  from  time  to  time, 
under  or  by  virtue  of  any  such  insurance  as  aforesaid,  shall  be 
forthwith  laid  out  and  applied  in  or  toward  the  rebuilding  and  re- 
pairing the  said  messuage  or  tenement  and  premises  so  to  be  insured, 
or  such  part  thereof  as  shall  be  burnt  down  or  damaged  by  fire. 

And  that  the  said  C.  D.,  his  executors  or  administrators,  shall 
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not  assign,  nor  underlet,  nor  part  with  the  possession  of  the  said  mes- 
suage or  tenement  and  premises  hereby  demised,  or  any  part  thereof, 
without  the  consent  in  writing  of  the  said  A.  13.,  his  executors,  ad- 
ministrators, or  assigns,  for  that  purpose  being  first  had  and 
obtiiined.  And  shall  not,  nor  will,  at  any  time  during  the  said 
term,  carry  on,  or  permit  to  be  carried  on,  any  trade  or  business  in 
or  upon  the  said  demised  premises,  or  any  of  them,  or  permit  the 
said  messuage  or  tenement  to  be  occupied  in  any  other  manner 
than  as  a  private  dwelling-house.  And  that  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  will  at  all  times  during  the 
said  term,  at  his  and  their  own  costs  and  charges,  well  and  suffi- 
ciently repair,  support,  maintain,  and  keep  the  said  messuage  or 
tenement  and  premises  hereby  demised,  with  their  and  every  of 
their  appurtenances,  with  all  manner  of  necessary  reparations  and 
amendments  whatsoever,  when,  where,  and  so  often  as  occasion  shall 
require ;  And  the  said  messuage  or  tenement  and  premises,  being 
so  well  and  sufficiently  repaired,  supported,  maintained,  and  kept, 
shall  and  will,  at  the  end  or  earlier  determination  of  the  said  term 
of  years  which  shall  first  happen,  peaceably  and  quietly  yield 

and  give  up  unto  the  said  A.  B.,  his  executors,  administrators,  or 
assigns. 

Provided  also  that,  if  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  shall  be  desirous  of  dcteimining  the  said  term  of 
twenty-one  years  at  the  end  of  the  first  seven  years  or  fourteen 
years  of  the  said  term,  and  of  such  his  or  their  desire  shall  deliver 
to  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  or  leave 
at  his  or  their  usual  places  of  abode,  not  less  than  six  calendar 
months'  notice,  on  or  before  the  expiration  of  seven  or  fourteen 
yeai-s,  and  shall  pay  and  discharge  all  arrears  of  rent,  and  perform 
and  fulfill  all  and  every  the  covenants  and  conditions  herein  before 
contained,  and  on  his  or  their  part  to  be  performed  and  fulfilled, 
then,  and  in  such  case,  at  the  end  of  such  seven  or  fourteen  years, 
as  the  case  may  be,  the  said  term  hereby  granted  shall  absolutely 
cease  and  determine. 

Provided  always  that,  if  the  said  yearly  rent  of  dollars, 

or  any  part  thereof,  shall  be  in  arrear  for  the  space  of  twenty-one 
days  next  after  any  of  the  said  days  whereon  the  same  ought  to  be 
paid  as  aforesaid,  whether  the  same  shall  or  shall  not  have  been 
legally  demanded,  or  if  all  or  any  of  the  covenants  and  agreements 
herein  before  contained  on  the  part  of  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  shall  not  be  observed  and  performed 
by  him,  his  executors,  administrators,  and  assigns,  according  to  the 
true  intent  and  meaning  of  these  presents,  then,  and  in  any  of  the 
said  cases,  it  shall  be  lawful  for  the  said  A.  B.,  his  executors,  admin- 
istrators, and  assigns,  at  any  time  thereafter,  into  and  upon  the  said 
demised  premises,  or  any  part  thereof,  in  the  name  of  the  whole,  to 
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re-enter,  and  the  same  to  have  aijain,  repossess,  and  enjoy,  as  in  his 
or  their  first  or  former  estate. 

And  the  said  A.  B.  doth  liereby,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  covenant  with  tlie  said  C.  D.,  his 
executors,  administrators,  and  assiijrns,  that  he,  tlie  said  C.  D.,  his 
executors,  administrators,  and  assigns,  paying  the  said  yearly  rent 
of  dollars,  in  manner  aforesaid,  and  observincf  and  perform- 

ing ALL  AND  SINGULAR  tlic  Covenants  and  agreements  herein  before 
contained,  on  his  or  tlieir  part  to  be  performed,  sliall  and  may 
peaceably  and  quietly  hold,  occupy,  and  enjoy  the  said  messuage  or 
tenement  and  premises  hereby  demised,  or  intended  so  to  be,  witli 
their  appurtenances,  for  and  during  the  said  term  hereby  granted, 
without  any  eviction  or  any  other  disturbance  by  the  said  A.  B., 
liis  executors,  administrators,  or  assigns,  or  any  other  person  or 
persons  claiming  or  to  claim  by,  from,  or  under  him,  them,  or  any 
of  them. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 

hands  and  seals,  the  day  and  year  first  mentioned. 

Signed,  sealed,  and  delivered  )  *    t>  ro        i 

.     .1                       ..  f  A.  J>.  Seal. 

m  the  presence  ot  >•  r  D  I S        " 

E,  F,  I  .     .  L"^ 


847.  Lease  of  a  Farm. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  (lessor,)  of  the  one  part,  and 

C.  D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  ,  (lessee,)  of  the  other  part,  wit- 

nesseth  as  follows : — 

That  the  said  A.  B.  dotli  hereby  demise  unto  tlie  said  C.  D., 
his  executoi*s,  administrators,  and  assigns,  all  that  farm  and  lands 
in  the  of  ,  in  the  county  of  ,  called 

farm,  with  the  farm-house  and  other  buildings  thereon, 
the  particulars  whereof  are  specified  in  the  schedule  liereunder  writ- 
ten, TOGKTHER  with  all  ways,  water-courses,  rights,  privileges,  ease- 
ments, connnodities,  and  appurtenances,  whatsoever,  to  the  said 
hereditaments  or  any  part  thereof  belonging,  or  usually  held  or 
enjoyed  therewith ;  Except  and  reserved,  nevertheless,  out  of  this 
demise,  all  timber  and  other  trees,  and  the  right  to  enter  and  cut 
and  remove  the  same.  To  hold  the  said  premises,  except  as  afore- 
said, UNTO  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
for  the  term  of  years  from  the  date  of  these  presents ; 

Rendering  therefor,  during  the  said  term,  the  yearly  rent  of 
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dollars,  clear  of  all  present  and  future  taxes  and  deduc- 
tions, by  equal  payments,  on  the  .  day  of  and 
the  day  of  in  every  year ;  the  first  of  such  pay- 
ments to  be  made  on  the                 dav  of                      next. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  A.  B.,  his  heirs  and  as- 
signs, that  he,  the  said  C.  D.,  his  executors,  administrators,  or  as- 
signs, during  the  said  term,  will  pay  the  yearly  rent  herein  before 
reserved,  on  the  days  and  in  manner  aforesaid  ;  And  will  bear  and 
pay  all  taxes  and  outgoings,  of  whatever  kind,  now  payable  or 
hereafter  to  become  payable,  whether  by  the  landlord  or  tenant,  in 
respect  of  the  said  premises ;  And  will  keep  the  said  farm-house 
and  buildings  insured  against  loss  or  damage  by  tire,  in  such  office 
as  the  said  A.  B.,  his  heirs  or  assigns,  shall  approve,  and  will,  when 
required,  produce  the  policy  of  such  insurance,  and  the  current 
year's  receipt  for  the  premium  thereon,  to  the  said  A.  B.,  his  heirs 
or  assigns;  And  will  keep  the  said  farm-house  and  buildings,  and 
all  things  in  and  about  the  same,  and  all  fences,  ditches,  drains,  wa- 
ter-courses, gates,  fixtures,  and  things  upon  or  about  the  said  farm 
and  lands,  in  good  condition  and  complete  repair,  and  without  any 
alteration,  except  such  as  the  said  A.  B.,  his  heirs  or  assigns,  shall 
approve  of;  And  will  cultivate,  manure,  and  manage  the  said  farm 
and  lands  in  a  fair  and  proper  manner,  according  to  the  most  ap- 
proved course  of  husbandry;  And  will,  at  the  expiration  or  soon- 
er determination  of  the  said  term,  yield  up  the  said  premises  in 
such  good  condition  and  repair,  and  in  fair  and  proper  order,  as 
aforesaid,  unto  the  said  A.  B.,  his  heirs  or  assigns ;  And  that  the 
said  A.  B.,  liis  heirs  and  assigns,  and  his  and  their  agents,  survey- 
ors, and  workmen,  may,  at  all  reasonable  times  during  the  said  term, 
enter  upon  the  said  premises,  to  inspect  the  same,  and  to  cut  and 
remove  timber  and  other  trees;  And  that  the  said  C.  D.,  his  ex- 
ecutors, administrators,  or  assigns,  will  not  assign  or  underlet  the 
said  premises,  or  any  part  thereof,  without  the  consent  in  writing 
of  the  said  A.  B.,  liis  heirs  or  assigns. 

Provided  alwavs  that,  on  any  breach  or  non-observance  of  any 
of  the  covenants  herein  before  contained,  the  said  A.  B.,  his  heirs 
or  assigns,  may  re-enter  upon  the  said  premises,  and  repossess  and 
hold  the  same,  as  if  this  demise  had  not  been  made. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  S5iid  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  that  he  and  they,  performing 
and  observing  all  the  covenants  herein  before  contained,  may  hold 
and  enjoy  the  said  premises  during  the  said  term,  without  any  in- 
terruption by  the  said  A.  B.,  his  heirs  or  assigns,  or  any  person 
lawfully  claiming  under  him  or  them. 

In  witness  whereof,  &c.,  [cls  in  n,  846.) 
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848.  Lease  of  a  House  in  a  Town. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  ,  (lessor,)  of  the  one  part,  and  C. 

D.,  of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  ,  (lessee,)  of  the  other  part,  witnesseth 

as  follows : — 

That  the  said  A.  B.  doth  hereby  demise  unto  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  all  that  dwelling,  num- 
bered ,  in  street,  in  the  of  ,  in 
the  of  ,  with  the  yards,  out-buildings,  and  ground 
held  therewith,  (add  further  description,  if  necessary,  to  describe  the 
2)remises  with  reasonable  certainty,)  [tooETHER  with  all  ways, 
lights,  sewers,  water-courses,  rights,  privileges,  easements,  advanta- 
ges, and  appurtenances  thereto  belonging,  or  usually  held  or  en- 
joyed therewith ;  Except,  nevertheless,  out  of  this  demise,  all,  &c., 
(insert  any  reservation  of  a  right  of  vfater-course  from  adjoininrf 
houses,  or  the  like.)  To  hold  the  said  premises,  except  as  aforesaid, 
unto  the  said  C  D.,  his  executors,  administrators,  and  assigns,  for 
the  term  of  years  from  the  date  of  these  presents ;  Ren- 
dering therefor,  during  the  said  term,  the  yearly  rent  of 
dollars,  clear  of  all  present  and  future  rates,  taxes,  and  deductions, 
by  equal  payments,  on  the                 day  of                       and  the 

day  of  in  every  year;  the  first  of  such  payments  to 

be  made  on  the  day  of  next. 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  A.  B.,  his  heirs  and  as- 
signs, that  he,  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
during  the  said  term,  will  pay  the  yearly  rent  herein  before  reserved, 
on  the  davs  and  in  manner  aforesaid ; 

And  will  bear  and  pay  all  rates,  taxes,  and  outgoings,  now  pay- 
able or  hereafter  to  become  payable,  whether  by  the  landlord  or 
tenant,  in  respect  of  the  said  premises ; 

And  will  keep  the  said  premises  insured  against  loss  or  damage 
by  fire,  in  such  oflice  as  the  said  A.  B.,  his  heirs  or  assigns,  shall 
approve,  and  will,  wlien  required,  produce  the  policy  of  such  in- 
surance, and  the  current  year's  receipt  for  the  premium  thereon,  to 
the  said  A.  B.,  his  heirs  or  assigns ; 

And  will  keep  the  said  premises  in  good  condition  and  complete 
repair,  and  without  any  alteration,  except  such  as  the  said  A.  B., 
his  heirs  or  assigns,  shall  approve  of; 

And,  at  the  expiration  or  sooner  determination  of  the  said  term, 
will  yield  up  the  same  unto  the  said  A.  B.,  his  heirs  and  assigns ; 

And  that  the  said  A.  B.,  his  heirs  and  assigns,  and   his  and 
their  agents,  surveyors,  and  workmen,  may,  at  all  reasonable  times 
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during  the  said  term,  enter  upon  the  said  premises,  to  inspect  the 


same; 


And  that  no  offensive  business  or  occupation,  or  nuisance,  shall 
bo  carried  on  or  committed  on  the  said  premises,  and  that  the  same 
fthall  be  used  as  a  private  dwelling-house  only ;  And  that  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  will  not  assign  or 
underlet  the  said  premises  without  the  consent  in  writing  of  the 
said  A.  B.,  his  heirs  or  assigns. 

Provided  always  that,  on  any  breach  or  non-observance  of  any 
of  the  covenants  herein  before  contained,  the  said  A.  B.,  his  heirs 
or  assigns,  may  re-enter  upon  the  said  premises,  and  repossess  and 
hold  the  same,  as  if  this  demise  had  not  been  made. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  executors,  admin- 
istrators, and  assigns,  covenant  with  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  that  he  and  they,  performing  and  observ- 
ing all  the  covenants  herein  before  contained,  may  hold  and  enjoy  the 
said  premises  during  the  said  term,  without  any  interruption  by  the 
said  A.  B.,  his  heirs  or  assigns,  or  any  person  lawfully  claiming  under 
him  or  them. 

In  witness  whereof,  &c.,  (as  in  n.  846.) 


849.  Lease  of  a  House. 

This  indenture,  made  the  day  of  ,  between 

L.  N.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  ,  (lessor,)  of  the  one  part,  and  C. 

D.,  of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  ,  of  the  other  part,  witnesseth  as 

follows : — 

(1.)  The  said  L.  N.  demises  unto  the  said  C.  D.,  his  executors 
and  administrators,  the  premises  described  in  the  first  schedule 
hereto,  [and  delineated  and  colored  in  the  plan  drawn  in  the 

margin  hereof,]  with  their  appurtenances,  from  the  day  of 

,  for  the  terra  of  twenty-one  years,  at  the  yearly  rent 
of  dollars,  payable  by  equal  quarterly  payments,  com- 

mencing the  day  of  next. 

(2.)  The  said  C.  D.,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  A.  B.,  his  heirs  and  assigns, 
[herein  after  called  " the  lessors,^]  that  the  said  C.  D.,  his  executors 
and  administrators,  [herein  after  called  "  the  /mwm,"]  will  pay  the 
rent  aforesaid,  at  the  times  aforesaid,  and  defray  all  outgoings 
chargeable  by  law  upon  the  premises ;  will,  at  the  lessee's  cost, 
maintain  [and  at  the  expiration  of  the  term  deliver  up]  the  prem- 
ises in  good  order  and  repair ;  will,  at  the  like  cost,  execute,  with- 
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out  notice,  such  works  and  at  sucli  times  as  specified  in  the  second 
scliedule  hereto,  and  also  execute  all  repairs  required  by  written  no- 
tice from  the  lessors,  within  three  calendar  months  from  such  notice 
beiu^  left  on  the  premises;  will  keep  the  premises  insured  against 
tire  in  dollars,    in  the  Oflice,  in   the  lessors' 

name  or  names,  and  produce,  on  demand,  every  current  year's  re- 
ct^ipt  for  such  insurance ;  will  lay  out  ail  moneys  received  from  sucli 
insurance  in  reinstating  the  premises  [making  good  any  deficiency 
thereof  for  that  purpose ;]  and  will  not  assign,  underlet,  or  alter  the 
prenjiscs,  or  use  the  same  for  any  purpose  of  education,  trade,  or 
manufacture. 

(3.)  Provided  that  the  lessors  may  at  all  times  enter  upon  and 
inspect  the  premises,  and  may  also  [if  the  lessees  shall  fail  in  dis- 
charging any  of  their  said  liabilities]  enter  upon  and  repossess  the 
premises,  as  if  this  lease  had  not  been  executed. 

(4.)  The  said  L.  N.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C  I).,  his  executoi-s  and  adminis- 
trators, that,  the  lessee's  said  liabilities  being  discharged,  they  or  he 
shall  occupy  the  premises,  without  interruption  from  the  lessors. 

In  witness  whereof,  Arc,  {as  in  w.  840.) 

THE  FIRST  SCHEDULE. 

A  dwelling-house,  with  the  garden  and  out-buildings,  situate  at 
,  in  the  county  of  ,  and  known  as  , 

and  containing  [inclusive  of  the  sites  of  buildings]  the  respective 
quantities  appearing  by  the  plan  above  referred  to. 

the  second  schedule. 

WORKS    TO    BE    EXECUTED    BY    THE    LES8KE8. 

In  every  third  year  of  the  term,  external  painting,  with  two 
coats  of  oils. 

In  the  seventh,  fourteenth,  and  twenty-first  years,  papering 
throughout,  with  same  quality  of  papers  as  at  present. 

In  the  seventh,  fourteenth,  and  twenty-fii*st  years,  internal  paint- 
ing, witli  three  coats  of  oils,  [graining  and  varnishing  as  at  present.] 

Cesspools  to  be  emptied  as  often  as  necessary. 


850.  Lease  of  a  IIoi'Se  in  a  Town. 

Far  ttcenty-one  years^  deierminabJe  at  seven  or  fourteen. 

This  indenture,  made  the  dav  of  ,  18       . 

between  A.  !>.,  of  of  ,  in  the  county  of 

,  and  Province  of  Canada,  ,  of  the  one  part,  and 

C.  D.,  of  of  ,  in  the  county  of  ,  and 
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province  aforesaid,  ,  of  the  other  part,  witnesseth  as 

follows : — 

(1.)  The  said  A.  B.  demises  unto  the  said  C.  D.,  his  executors 
and  administrators,  [with  the  rescr\'ations  specified  in  the  first 
schedule  hereto,]  the  house  and  premises  No.  ,  street,  in 

,  in  the  county  of  ,  with  the  yard,  out-buildings, 

and  appurtenances,  from  the  day  of  ,  for  the  term  of 

years,  at  the  yearly  rent  of  dollars,  payable  by  equal 

quarterly  payments,  commencing  the  day  of  next. 

(2.)  The  said  C.  D.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  M'ith  the  said  A,  B.,  his  executors,  administra- 
tors, and  assigns,  [herein  after  called  "  the  /<'s«or«,"J  that  the  said  C. 
D.,  his  executors  and  administrators,  [herein  after  called  "  the  les- 
«w,"]  will  pay  the  rent  aforesaid,  at  the  time  aforesaid,  and  defray 
all  outgoings  cliargeable  by  law  upon  the  premises;  will,  at  the  les- 
see's cost,  maintain  [and  at  the  expiration  or  determination  of  the 
term  deliver  up]  the  premises  in  good  order  and  repair  [reasonable 
wear  and  inevitable  accident  excepted ;]  will,  at  the  like  cost,  exe- 
cute, without  notice,  such  works  and  at  such  times  as  specified  in 
the  first  part  of  the  second  schedule  liereto,  and  also  execute  all  re- 

})airs  [not  within  the  foregoing  exception]  which  shall  be  required 
)y  written  notice  from  tlie  lessors  within  three  calendar  mojiths 
from  such  notice  being  left  on  the  premises ;  and  will  not  asaign  or 
alter  the  premises,  or  use  the  same  as  a  school,  or  for  any  purpose 
of  trade  or  manufacture. 

(3.)  Provided  (1.)  That  the  lessors  may  at  all  times  enter  upon 
and  inspect  the  premises,  an<l  may  also  [if  the  lessees  shall  fail  in 
discharging  any  of  their  said  liabilities]  enter  upon  and  repossess 
the  premises,  as  if  this  lease  had  not  been  executed  ;  (2.)  That  this 
lease  may  be  determined  at  the  end  of  the  first  seven  or  fourteen 
years  by  six  calendar  months'  written  notice  on  either  side,  but  so 
that  no  such  notice  by  the  lessees  shall  be  valid  unless  their  said 
liabilities  shall  be  discharged  before  the  expiration  thereof. 

(4.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  lessees  that,  their  said  liabilities 
being  discharged,  they  or  he  shall  occupy  the  premises,  without  in- 
terruption from  the  lessors;  and,  further,  that  the  lessees  will,  at 
their  or  his  cost,  execute  such  works  and  at  such  times  as  specified 
in  the  second  part  of  the  said  second  schedule,  and  keep  the  prem- 
ises insured  against  fire  in  dollars,  in  the  •  Uflice, 
and  also  will  produce,  on  demand,  every  current  year's  receipt  for 
such  insurance,  and  lay  out  all  moneys  received  from  such  insurance 
in  reinstating  the  premises,  making  good  any  deficiency  thereof  for 
that  purpose.  Provided  that  the  said  rent  shall  be  suspended  while 
the  premises  are  uninhabitable,  through  fire. 

In  witness,  &c.,  {as  in  n.  846.) 
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THE    FIRST   SCHBDULE. 
BESERVATIONS  FROM  THE  DEMISE. 

(1.)  The  free  running  of  water  and  soil  from  the  adjacent  houses 
through  the  main  sewer  on  the  premises, 

(2.)  The  free  use  by  all  residents  in  the  adjoining  house  [No.  ] 
of  the  well  and  pump  on  the  premises ;  such  use  to  be  by  a  pump- 
handle,  on  the  premises  No.  ,  and  to  be  subject  to  the  payment 
of  a  moiety  of  the  repairs  of  the  pump  and  well. 

THE    SECOND    SCHEDULE. 

PART   I. 
WORKS  TO  BE  EXECUTED  BY  THE  LESSEES. 

(1.)  Twice  in  every  seven  years  of  the  term,  external  painting,  in 
two  coats  of  oils. 

(2.)  Once  in  every  seven  years,  excepting  the  first  seven,  external 
painting,  in  three  coats  of  oils,  [graining  and  varnishing  as  at 
present.] 

PART   II. 
WORKS  TO  BE  EXECUTED  BT  THE  LESSORS. 

(1.)  Cesspools  to  be  emptied  as  often  as  necessary. 

(2.)  Within  one  calendar  month  from  this  date,  papering  through- 
out the  house ;  the  same  quality  of  paper  [to  be  selected  by  the 
lessees]  as  at  present. 


851.  Agreement  for  a  Three  Years'  Tenancy  of  a 

House. 

Agreement,  made  this  day  of  ,18,  between 

A,  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  {lenBor^  of  the  one  part,  and 

C.  D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  (Z«wc,)  of  the  other  part,  witnesseth  as 
follows : — 

(1.)  The  said  A.  B.  lets,  and  the  said  C.  D.  takes,  the  premises 
described  in  the  first  schedule  hereto,  with  their  appurtenances,  from 
the  day  preceding  the  date  hereof,  for  the  tenn  of  three  years,  at 
the  yearly  rent  of  dollars,  payable  by  equal  quarterly  pay- 

ments, commencing  the  day  of  next. 

(2.)  The  said  C.  D.,  his  executors  and  administrators,  [herein 
after  called  "  iht  hiwes^^\  shall  defray  all  outgoings  chargeable  by 
law  upon  the  premises,  and  shall  maintain  [and  at  the  expiration  of 
the  tenn  deliver  up]  the  same  in  good  order  and  repair  [reasonable 
wear  and  inevitable  accident  excepted ;]  shall,  at  the  lessee's  cost, 
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execute,  without  notice,  sack  works,  and  at  such  times,  as  specified 
in  the  first  part  of  the  second  schedule  hereto,  and  also  execute  aU 
repairs  [not  within  the  foregoing  exception]  which  shall  he  required 
by  written  notice  from  the  said  A.  B.,  his  executors,  administrators, 
and  assigns,  [herein  after  called  "  the  /««»•«,"]  within  three  calen- 
dar months  from  such  notice  being  left  on  the  premises ;  and  shall 
not  alter  the  premises,  or  assign,  or  [for  more  than  three  calendar 
months  together]  underlet  the  same,  or  use  the  same  for  any  pur- 

fiose  of  trade,  manufactures,  or  education,  except  the  taking  of  three 
or  fewer]  pupils. 

(3.)  The  premises  shall  be  insured  in  dollars,  in  the 

Office,  in  the  joint  names  of  the  lessors  and  lessees,  the 
moneys  received  from  insurance  being  applied  in  reinstating  the 
premises,  and  the  premises  and  the  rent  suspended  while  the  prem- 
ises shall  be  uninhabitable,  through  fire. 

(4.)  The  lessors  may,  twice  in  the  year,  enter  upon  and  inspect 
the  premises,  and  may  also  [if  the  lessees  shall  fail  in  discharging 
any  of  their  said  liabilities]  enter  upon  and  repossess  the  premises, 
as  if  these  presents  had  not  been  executed. 

(5.)  The  lessors  will,  at  their  own  cost,  execute,  within 
weeks  from  this  date,  the  works  specified  in  the  second  part  of  th^ 
said  second  schedule. 

In  witness,  &c.,  {an  in  n.  846.) 

THE   FIRST   schedule. 


THE   SECOND    SCHEDULE. 

PART  f. 
WOBXS  TO  BE  EXECUTED  BY  THE  LESSEES. 

External  painting,  in  two  coats  of  oils,  once  in  the  term. 
Cesspools  to  be  emptied  as  often  as  necessary 

PABT  II. 

{Any  present  repair 9y  <^c.,  required  may  be  specified,) 


852.  Lease  of  Qbound,  on  tvhich  only  One  House  is  to  be 

Built. 

This  indenture,  made  the  day  of                      *  18    , 

betwaeit  A«  B^  of                   of  ,  in  the  county  of 

,  and  Province  of  Canada,  ,  (leseor,)  of  the  one 

part,  and  C.  D.,  of                   of  ,  in  the  county  of 
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,  and  province  aforesaid,  {lessee,)  of  the  other  part,  wit- 
nesseth  as  follows : — 

(1.)  The  said  A.  B.  demises  unto  the  said  C.  D.,  his  executors  or 
administrators,  [with  the  reserx^ations  specified  in  the  first  schedule 
hereto,]  the  piece  of  land  described  in  the  second  schedule  hereto, 
[and  delineated  and  colored  in  the  plan  drawn  in  the  margin  hereof,] 
with  the  legal  or  usual  appurtenances,  from  the  day  of 

,  for  the  term  of  ninety-nine  years,  at  the  yearly  rent 
[during  the  first  two  years]  of  a  peppercorn,  afterward  of  t  , 

payable  by  equal  quarterly  payments,  commencing  the 
day  of  next. 

(2.)  Thk  said  a.  B.,  for  himself,  his  heirs,  executors,  administra- 
tore,  and  assigns,  covenants  with  the  said  C.  D.,  his  heirs  and 
assigns,  that  tlic  said  A.  B.  hath  done  or  knowingly  suffered  noth- 
ing whereby  the  premises  are  or  may  be  incumbered  or  prejudicially 
affected. 

(3.)  That  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, [herein  after  called  **  the  lessees,^^]  will  pay  to  the  said  A.  B., 
his  heirs  and  assigns,  [herein  after  called  ** the  lessors,^]  the  rent 
aforesaid,  at  the  times  aforesaid,  and  defray  all  outgoings  cnargeable 
by  law  upon  the  said  land,  or  the  erections  herein  after  mentioned ; 
Will,  at  the  lessees'  cost,  within  years  from  the  date  hereof, 

erect  on  the  said  land  a  dwelling-house  and  out-buildings,  according 
to  the  elevation  plans  and  specifications  contained  on  sheets 

of  paper,  [respectively  signed  by  the  said  ,  and  annexed  to 

the  third  schedule  hereto ;]  Will,  at  the  like  cost,  maintain  [and  at 
the  expiration  of  the  term  deliver  up]  the  said  erections  in  good 
order  and  repair;  Will,  at  the  like  cost,  execute  all  repairs  re- 
quired by  written  notice  from  the  lessors,  within  three  calendar 
months  from  the  day  such  notice  is  left  on  the  premises;  Will 
keep  the  premises  insured  against  fire  in  dollars,  in  the 

lessor's  name  or  names,  at  such  office  as  he  or  they  shall  select,  [and 
on  demand  produce  every  current  year's  receipt  for  such  insurance,] 
and  apply  the  moneys  received  from  insurance  in  reinstating  the 
premises,  [making  good  any  deficiency.] 

(4.)  The  said  C.  D.,  for  himself,  his  neirs,  executors,  and  admin- 
istrators, covenants  with  the  said  A.  B.,  his  heirs  [executors,  admin- 
btrators]  and  assigns,  that  he,  the  said  G.  D.,  has  done  or  know- 
ingly suffered  nothing  whereby  the  premises  are  or  may  be  incum- 
bered or  prejudicially  affected ;  And  that  the  said  demised  premises 
and  erections  shall  not  be  altered  or  used  for  any  purpose  of  edu- 
cation, trade,  or  manufacture. 

•  (6.)  Provided  (1.)  That  the  lessors  may  at  all  times  enter  upon 
and  inspect  the  premises,  and  may  also  [if  the  lessees  shall  fful  in 
discharging  any  of  their  said  liabilities]  enter  upon  and  repossess 
the  premises  as  if  this  lease  had  not  been  executed ;  (2.)  That  this 
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lease  may  be  determined  at  the  end  of  the  first  seven  or  fourteen 
years  by  six  calendar  months'  written  notice  on  either  side,  but  so 
that  no  such  notice  by  the  lessees  shall  be  valid,  unless  their  said 
liabilities  shall  be  discharged  before  the  expiration  thereof. 

(6.)  The  said  (lessor,)  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors  and  adminis^ 
trators,  that,  the  lessees'  said  liabilities  being  discharged,  they  or  he 
shall  occupy  the  premises,  without  interruption  from  the  lessors. 

(7.)  Disputes  under  these  presents  shall  be  referred  to  two  arbi- 
trators, whose  written  determination  thereon  [or  that  of  an  umpire 
chosen  by  themselves  in  case  of  difference]  shal]  conclude  the  dis- 
puting parties.  Within  thirty  days  from  written  notice  of  arbitra- 
tion, each  disputing  party  shall  name  an  arbitrator ;  if  either  shall 
fail  to  do  so,  both  arbitrators  shall  be  named  by  the  other  party. 
The  arbitrators,  or  their  umpire,  may  call  in  any  professional  assist- 
ance ;  may  require  the  personal  attendance  and  examination  on  oath 
of  the  parties  and  those  claiming  under  them,  and  the  production 
of  all  documents  relative  to  the  dispute ;  and  may  determine  by 
whom  the  expenses  of  arbitration  shall  be  defrayed,  together  with 
the  amount  thereof. 

In  witness,  &c.,  {as  in  n.  846.) 


858  Short  Lease  under  Statute  of  Farm  or  Town 

Property. 

This  indenturx,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  fifty-  ,  in 

pursuance  of  an  act  to  facilitate  the  leasing  of  lands  and  tenements, 
between  A.  B.,  ,  of  the  of  ,  in  the 

county  of  ,  and  Province  of  Canada,  of  the  first  part, 

and  C.  D.,  ,  of  the  of  ,  in  the 

county  of  ,  and  province  aforesaid,  of  the  second  part, 

witnesseth  as  follows : — 

That,  in  consideration  of  the  rents,  covenants,  and  agree- 
ments herein  after  reserved  and  contained,  and  on  the  part  of 
the  said  C.  D.,  his  executors,  administrators,  and  assigns,  to 
be  paid,  observed,  and  performed,  he,  the  said  A.  B.,  by  these 
presents  doth  demise  and  lease,  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  all  that  messuage  or  tene- 
ment situate,  [or  all  that  parcel  or  tract  of  land  situate]  lying, 
and  being  (here  insert  a  description  of  the  premises  with  sufficient 
certainty!)  Together  with  all  the  rights,  members,  and  appur- 
tenances, whatsoever,  to  the  said  premises  belonging  or  apper- 
taining.    To  HAVE  AND  TO  HOLD  the  sald   demised  premises,  for 
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and  daring  the  term  of  '   ,  to  be  computed  from  the 

day  of  ,  one  thousand  eight  hundred  and 

,  and  from  thenceforth  next  ensuing,  and  fully  to  be  com- 
plete and  ended.  Yielding  and  paying  therefor,  yearly  and  every 
year  during  the  said  term  hereby  granted,  unto  the  said  A.  B.,  his 
heirs,  executors,  administrators,  or  assigns,  the  sum  of  dollars, 

to  be  payable  ,  on  the  following  days  and  times,  that  is  to 

say :  ;  the  first  of  such  payments  to  become  due 

and  to  be  made  on  the  day  of  next. 

And  the  said  C.  D.,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  hereby  covenants  with  the  said  A.  B.,  his  heirs  and  as- 
signs, (1.)  To  pay  rent;  (2.)  And  to  pay  taxes;  (3.)  And  to  re- 
pair; (4.)  And  to  keep  up  fences;  (5.)  And  not  cut  down  timber; 
(6.)  And  that  the  said  A.  B.  may  enter  and  view  state  of  repair, 
and  that  the  said  C.  D.  will  repair  according  to  notice ;  (7.)  And 
will  not  assign  or  sub-let  without  leave ;  (8.)  And  that  he  will  leave 
the  premises  in  good  repair;  (9.)  Proviso  for  re-entry  by  the  said 
A.  B.,  on  non-payment  of  rent  or  non-performance  of  covenants; 
(10.)  The  said  A.  B.  covenants  with  the  said  C.  D.  for  quiet  enjoyment. 
(If  the  demised  premises  consist  of  a  farm  and  its  appurtenances, 
the  lease  will  end  here :  or  thei-e  may  be  inserted  the  usual  covenants 
in  farm  leases,  as  to  farm  the  land  in  a  husbandry-like  manner, 
d'c,  dtc.  But,  if  tJie  premises  are  a  dwelling-house,  or  other 
town  property,  it  will  Ite  proper  to  omit  some  of  the  covenants,  as 
number  5,  and  any  other  according  to  tiie  nature  of  the  agreement, 
and  the  covenant  number  11,  now  next  following,  may  be  inserted.) 
(11.)  And  the  said  C.  D.  covenants  with  the  said  A.  B.  that,  if  the 
said  term  hereby  granted  shall  be  at  any  time  seized,  or  taken  in 
execution,  or  in  attachment,  by  any  creditor  of  the  said  C.  D.,  or  if 
the  said  C.  D.,  shall  make  any  assignment  for  the  benefit  of  creditors, 
or,  becoming  bankrupt  or  insolvent,  shall  take  the  benefit  of  any  act 
that  may  be  in  force  for  bankrupt  or  insolvent  debtors,  the  then 
current  quarter's  rent  shall  immediately  become  due  and  payable, 
and  the  said  term  hereby  demised  shall  immediately  be  forfeited 
and  become  void ;  Bur  the  said  last  mentioned  rent  shall  neverthe- 
less be  payable,  and  the  said  A.  B.,  his  heirs  and  assigns,  may  en- 
ter and  take  possession  of  the  said  premises. 

In  witness  whereof,  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

SiGKBD,  sealed,  AND  DELIVERED   )  A    "R        TS  1 
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854.  Covenant  hy  Lessor  for  Renewing  a  Lease,  with  or 

wUhout  Further  Benewal. 

And  also  that  he,  tho  said  {lessor^)  his  heirs  or  assigns,  [execu- 
tors, administrators,  or  assigns,]  shall  and  will,  at  the  costs  and 
charges  of  the  said  (lessee,)  his  executors,  administrators,  and  as- 
signs, and  if  requested  by  him  so  to  do  months  before  the 
expiration  of  this  demise,  grant  another  lease  to  him  and  them  for 
the  further  term  of  [fourteen]  years,  to  commence  from  the  expira- 
tion of  the  term  hereby  granted,  at  and  under  the  same  yearly  rent 
[or  the  yearly  rent  of,  (kc.,1  and  containing  therein  the  like  cove- 
nants and  provisoes  as  are  in  these  presents  contained,  [save  and  ex- 
cept this  covenant  for  renewal,  if  only  one  renewal,  or  including  a 
like  covenant  for  renewal  as  the  present  covenant  in  the  same  or  any 
other  renewed  lease.]  He,  the  said  (lessee,)  his  executors,  adminis- 
trators, or  assigns,  executing  at  the  same  time  a  counterpart  thereof, 
and  paying  the  fine  or  sum  of  t  on  execution  of  such  lease, 
[and  the  like  on  every  future  lease.] 


855.  Covenant  by  Lessor  to  Pay  Taxes. 

And  the  said  A.  B.,  for  himself^  his  heirs,  executors,  administra- 
tors, and  assigns,  hereby  covenants  and  agrees  with  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  that  the  said  A.  B.,  his 
heirs  or  assigns,  shall  and  will  dischai^e  and  pay,  as  they  severally 
and  respectively  become  due,  all  taxes,  rates,  and  other  outgoings, 
whatsoever,  which  now  are  or  shall  at  any  time  or  times  hereafter 
during  the  said  term  hereby  granted  be  taxed,  charged,  or  imposed 
upon  the  said  demised  premises,  or  any  part  thereof;  Ob  will  from 
time  to  time  allow  the  said  0.  D.,  his  executors,  administrators,  and 
assigns,  to  deduct  and  retain  the  amount  of  such  taxes,  assessments, 
and  impositions  out  of  the  rent  which  shall  have  become  payable 
by  him  or  them  in  respect  of  the  same  premises  by  virtue  of  these 
presents,  whether  such  taxes,  rates,  and  outgoings  shall  have  accrued 
and  become  payable  for  or  in  respect  of  and  within  the  same 
period  as  the  rent  out  of  which  the  same  shall  be  deducted,  or  not. 


856.  Proviso  for  Renewal  upon  the  Dropping  of  any 
Lives  within  the  Ninety-nine  Years'  Term. 

''Provided  alwats,  and  it  is  hereby  further  covenanted  and 
agreed,  by  and  between  the  said  parties  to  these  presents,  that,  upon 
the  death  of  any  or  either  of  the  lives  above  named,  on  whose 
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decease  this  lease  is  determinable,  or  any  other  life  or  lives  that 
may  be  granted  by  any  future  lease  or  leases  [not  exceeding  three] 
of  the  said  demised  premises,  provided  the  same  shall  happen  at 
any  time  within  the  term  of  ninety-nine  years  from  the  date  hereof, 
and  also  provided  the  said  {lessee j)  his  executors,  administrators,  or 
assigns,  shall  make  application  for  that  purpose  in  writing  to  the 
said  {lessor^)  his  heirs  or  assigns,  or  his  or  their  steward  or  agent, 
within  the  space  of  six  calendar  months  next  after  the  death  of  each 
life  so  dying  within  the  space  of  ninety-nine  years,  as  aforesaid,  but 
not  otherwise,  he,  the  said  (lessor,)  his  heirs  or  assigns,  shall  and  will 
grant  and  execute  a  reversionary  lease  of  the  said  hereby  demised 
premises  unto  the  said  {lessee,)  his  executors,  administrators,  and  as- 
signs, for  a  further  term  of  ninety-nine  years,  to  be  determinable  on 
the  death  of  such  person  as  the  said  (Ussee,)  his  executors,  admin- 
istrators, or  assigns,  shall  think  proper  to  nominate,  and  at  and  under 
such  rent,  covenants,  and  conditions  as  are  herein  contained,  except 
the  covenant  for  the  renewal  of  the  estate  and  interest  of  the  said 
{lessee,)  his  executors,  administrators,  or  assigns,  of  and  in  the  said 
premises." 


857.  Proviso  that  Lessor  shaJl  not  he  Compelled  to  Grant 
more  than  Three  Lives  on  any  Leases. 

''Provided,  nevertheless,  that  the  said  (lessor,)  his  heirs  or 
assigns,  shall  not,  by  virtue  of  any  thing  herein  contained,  be  com- 
pelled to  grant  more  than  three  such  reversionary  leases  for  ninety- 
nine  years  each,  determinable  on  one  life,  to  be  nominated  in  each 
lease." 


858.  Covenant /or  Quiet  Enjoyment. 

The  said  (lessor,)  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenants  with  the  said  (lessee,)  his  executors  and  adminis- 
trators, that,  the  lessee's  said  liabilities  being  discharged,  they  or  he 
shall  occupy  the  premises,  without  interruption  from  the  lessors. 


859.  Covenant  of  Lessee  to  Pay  Rent  in  Lease  by  Hus- 
band and  Wife  of  Wife's  Lands. 

And  the  said  (lessee,)  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,   covenant  with  the  said  (husband,)  and 
(christian  name,)  his  wife,  and  the  heirs  of  the  said  (wife^s  name 
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in  full,)  that  he,  the  said  (lesMee^)  his  executors,  administra- 
tors,  or  assigns,  shall  and  will,  from  time  to  time  during  the  said 
term,  daly  pay  unto  the  said  (hunband,)  and  {chtislian  name^) 
the  wife  of  the  said  (husbawl,)  the  said  yearly  rent,  by  equal 
half-yearly  payments,  at  the  respective  times  herein  before  ap- 
pointed for  payment  thereof. 


860.  Covenant  by  Lessee  mfh  Tenant  for  Life  and 

Reversioner  to  Pay  Kent. 

And  thb  said  (lessee,)  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  [lessee  for  life,)  his 
executors,  administrators,  and  assigns,  and  also  with  the  said  (rever- 
sioner,) his  heirs  and  assigns,  that  he,  the  said  (lessee,)  his  heirs, 
executors,  or  administrators,  will,  during  the  said  term,  pay  unto  the 
said  (lessee  for  life,)  and  his  assigns,  during  his  life,  and,  in  case  of 
his  decease  during  the  continuance  of  the  said  term,  pay  unto  the 
said  (reversioner,)  his  heirs  or  assigns,  the  said  herein  before  reserved 
rent  of  t  ,  by  equal  quarterly  payments,  at  the  respective 

times  herein  before  appointed  for  payment  thereof. 


861.  Covenant  to  Pay  Rent.— Surety  Concurring. 

And  the  said  (lessee)  and  (name  of  surety,)  as  surety  for  the 
said  (lessee,)  do  hereby,  for  themselves,  their  heirs,  executors,  and 
administrators,  jointly  and  severally  covenant  with  the  said  (lessor,) 
his  heirs  and  assigns,  that  they,  the  said  (lessee)  and  (surety,)  or  one 
of  them,  his  executors,  administrators,  or  assigns,  will  punctually  and 
truly  pay  unto  the  said  (lessor,)  his  heirs  or  assigns,  the  said  yearly 
rent  or  sum  of  t  ,  by  four  equal  quarterly  payments,  at  the 

several  times  herein  before  mentioned  for  payment  thereof. 


862.  To  Manage  and  Cultivate  Land  in  Husbandry- 
like Manner. — ^General  Covenant. 

And  also  shall  and  will,  at  all  times  during  this  demise,  fann, 
till,  manure,  crop,  cultivate,  and  manage  the  lands  hereby  demised 
in  a  good  husbandry-like  manner,  and,  on  the  expiration  or  determ- 
ination of  this  demise,  so  leave  and  yield  up  the  same,  and  other 
the  hereditaments  and  premises  hereby  demised,  and  shall  be  allowed, 
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on  the  expiration  of  this  demiaef  for  all  matters  and  things  nsuallj 
paid  for,  as  between  incoming  and  outgoing  tenant  in  t£e  county 
of 


863.  Covenant  to  Pay  Taxes. 

And  also  shall  and  will  pay  all  rates,  taxes,  and  all  other  outgo- 
ings which  during  the  said  term  shall  be  payable  in  respect  of  the 
said  demised  premises. 


864.  Covenant  to  Keep  and  Leave  Premises  in  Repair. 

And  also  that  the  said  {lessee^)  his  executors,  administrators, 
or  assigns,  shall  and  will,  from  time  to  time  and  at  all  times  dur- 
ing the  said  term,  when  and  as  oft^n  as  occasion  shall  require,  at 
his  or  their  own  costs,  well  and  sufficiently  maintain,  amend,  repair, 
and  preserve  the  said  dwelliug-house  and  premises  in  as  good  a 
state  and  condition  as  the  same  are  now,  &\v  wear  and  tear,  and 
accidents  by  fire,  flood,  storm,  or  tempest  only  excepted. 


865.  Covenant  to  Keep  and  Leave  Furniture  in  Repair. 

And  also  shall  and  will,  at  all  times  during  the  said  term,  care- 
fully preserve  the  said  fixtures  and  household  furniture  from  being 
lost  or  in  any  way  damaged ;  and  shall  and  will  keep  and  preserve 
the  same  in  the  like  state  and  condition  as  they  are  in  at  presenti 
and  make  good  all  such  articles  as  shall  be  broken,  lost,  or  destroyed ; 
and,  at  the  expiration  or  sooner  determination  of  the  said  term,  will 
deliver  up  the  said  messuage  or  dwelling-house,  fixtures,  and  house- 
hold furniture  in  as  good  a  state  of  preservation  as  the  same  are 
now,  except  as  aforesaid,  and  excepting  also  such  articles  as  are  bro- 
ken, lost,  or  destroyed,  as  aforesaid,  and,  in  lieu  thereof,  such  articles 
as  shall  have  been  substituted  in  their  place,  as  herein  before  men- 
tioned ;  and  shall  not  nor  will  remove,  nor  sufier  to  be  removed, 
any  of  the  said  fixtures,  or  household  furniture,  from  off  the  said 
demised  premises. 


866.  To  Take  Due  Care  of  House  Repaired  hy  Lessor, 

and  of  Furniture. 

And  also  that  he,  the  said  (lessee^)  his  executors,  administra- 
tors, and  assigns,  shall  and  will,  during  this  demise,  take  due  care 
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of  the  messuage  and  buildings  hereby  demised,  and  of  the  fiirni- 
tare  and  household  soods  in  and  about  the  same,  and  hereby  de- 
mised therewith,  and  prevent  the  same  from  becoming  out  of  re* 
pair,  defaced,  or  injured,  farther  than  the  same  shall  so  become  hj 
reasonable  and  careful  use  and  enjoyment 


867.  To  Pay  for  Depreciation  in  Value  of  Fixtures 

beyond  Certain  Per  Centage. 

And  also  that  he,  the  said  (lessee,)  his  executors,  administra- 
tors, or  assigns,  shall  and  will,  on  the  expiration  of  this  demise,  pay 
to  the  said  {lessor y)  his  heirs  [or  executors,  administrators]  or  as- 
signs, for  all  depreciation  in  value  of  the  hereby  demised  fixtures, 
from  the  commencement  of  this  demise,  beyond  one-fifth  part  of 
the  present  value  thereof,  being  the  sum  of  dollars,  the 

same  to  be  fixed  by  reference,  [as  herein  after  mentioned,]  or  in  the 
usual  manner,  or  by,  <fec. 


868.  Not  to  Make  any  Alterations  in  Buildings  without 

Lessor's  Consent. 

And  also  shall  not,  nor  will,  at  any  time  or  tiroes  during  this  de- 
mise, make,  or  permit,  or  suffer  to  be  made,  any  alteration  in  the 
said  messuage,  or  other  the  buildings  hereby  demised,  without  the 
previous  consent  in  writing  of  the  said  {lessor,)  his  heirs  [or  execu* 
tors,  administrators]  or  assigns,  first  had  and  obtained. 


869.  By  Lessee  not  to  do  Act  Affecting  Insurance. 

And  also  that  he,  the  said  {lessee,)  his  executors,  administrators, 
or  assiorus,  shall  not,  nor  will,  at  any  time  or  times  during  this  de- 
mise, do,  or  suffer  to  be  done  or  allowed,  any  act,  matter,  or  thing, 
whatsoever,  whereby  the  insurance  of  the  said  premises  against 
damage  by  fire  may  be  made  void  or  voidable ;  And  shall  not,  nor 
will,  do  or  suffer  therein  any  act,  matter,  or  thing,  whereby  the  rate 
of  premium  on  such  insurance  would  be  increased,  without  giving 
to  the  said  {lessor,)  his  heirs  [or  executors,  administrators]  or  as- 
signs, written  notice  thereof,  with  suflicient  time  for  him  or  them  to 
have  the  insurance  altered  accordingly ;  And  that  he,  the  said  {les- 
see,) his  executors,  administrators,  and  assigns,  shall  and  will,  from 
time  to  time,  repay  the  said  {lessor,)  his  heirs,  executors,  adminis- 
trators, or  assigns,  on  demand,  all  such  sum  or  sums  as  he  or  they 
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shall  pay  for  increased  premium,  or  the  expense  of  effecting  any 
new  policies  or  keeping  on  foot  the  same,  by  reason  or  in  conse- 
quence of  such  acts,  matters,  or  things. 


870.  Not  to  Assign  or  Underlet  without  Consent. 

Akd  that  thb  said  {lessee^)  liis  executors  or  administrators,  shall 
not,  nor  will,  during  this  demise,  assign,  underlet,  or  part  with  the 
possession  of  the  hereby  demised  premises,  or  any  part  thereof,  or 
his  or  their  interest  therein,  otherwise  than  by  will,  without  the 
consent  in  writing  of  the  said  (lessor,)  his  heirs  [executors,  admin- 
istrators] or  assigns,  first  had  and  obtained  for  that  purpose,  and 
which  license  and  consent  shall  not  extend  or  be  construed  to  ex- 
tend [unless  given  generally  and  unrestrictedly]  to  any  future  as- 
signment or  underletting. 


871.  To  Rebuild  Houses  in  Place  of  Old  Houses  Taken 

Down. 

And  also  that  he,  the  said  (lessee,)  his  executors,  administrators, 
or  assigns,  shall  and  will  rebuild,  on  the  said  demised  land,  within 
two  years  from  the  date  of  these  presents,  and  agreeably  with  the 
plans,  elevations,  and  specifications  hereunto  annexed  and  signed  by 
the  said  parties  hereto,  and  with  new  and  good  materials,  [three] 
dwelling-houses,  with  [stables,  coach-houses,  outhouses,  and  append- 
ages;] and  shall  and  will  lay  out  and  expend,  in  and  about  the 
erecting,  building,  and  completing  caoh  and  every  of  such  messua- 
ges, with  the  appendages,  the  sum  of  dollars  at  the  least, 
and  produce  and  show  to  the  said  (lessor,)  his  heirs  or  assigns,  or 
his  or  their  agents,  proper  bills  and  receipts  for  the  same. 

(pB.)  three  houses  of  the  class,  in  a  substantial  manner, 

ana  with  new  and  good  materials,  and  shall  lay  out  and  expend 
thereon,  <fec.,  and  shall  finish  the  same  with  all  requisite  appendages 
and  conveniences,  and  properly  paint,  grain,  and  paper,  and  other- 
wise decorate  the  same,  and  make  the  same  fit  for  habitation,  to 
the  reasonable  satisfaction  of  the  surveyor  of  the  said  (lessor,)  his 
heirs  or  assigns. 


872.  Covenant  from  Lessee  that  no  kind  of  Business  what- 
ever shall  be  Carried  On  Upon  the  Demised  Premises. 

"And   also   that  the  said   (lessee,)   his  executors,   administra- 
tors, or  assigns,  shall  not,  at  any  time  during  the  continuance  of  the 
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said  term  hereby  granted,  convert  the  said  premises,  or  any  part 
thereof,  into,  or  use,  occupy,  or  employ,  or  permit  the  same  to  be 
used,  occupied,  or  employed,  as  a  shop,  warehouse,  or  store,  for  the 
purpose  of  carrying  on  any  art,  manufactory,  trade,  or  business, 
whatsoever,  nor  use,  nor  permit,  nor  suffer  the  said  demised  prem- 
ises, or  any  part  thereof,  to  be  used  otherwise  than  as  a  private 
dweUing-house.** 


873.  Proviso  to  View  State  of  Repairs,  and  for  Re-enter- 
ing on  Default. 

Provided  that  the  lessors  may  at  all  times  enter  upon  and  in- 
spect the  premises,  and  may  also,  [if  the  lessees  shall  fail  in  dis- 
charging any  of  their  said  liabilities,]  enter  upon  and  repossess  the 
premises,  as  if  this  lease  had  not  been  executed. 


874.  Proviso  for  Determination  of  Term  on  Notice. 

That  this  leabb  may  be  determined  at  the  end  of  the  first  seven 
or  fourteen  years,  by  six  calendar  months'  written  notice  on  either 
side ;  but  so  that  no  such  notice  by  the  lessees  shall  be  valid,  unless 
their  said  liabilities  shall  be  discharged  before  the  expiration  thereof 


875.  Proviso  for  Re-entry  on  Non-payment  of  Rent  or 

Breach  of  Covenant. 

Provided  alwats  that,  if  the  rent  hereby  reserved  shall  be  un- 
paid for  the  space  of  twenty-one  days  next  after  any  of  the  days 
herein  before  appointed  for  payment  thereof,  being  demanded,  and 
no  sufficient  distress  shall  be  found  on  the  said  demised  premises, 
or  if  breach  shall  happen  to  be  made  in  all,  any,  or  cither  of  the 
covenants  herein  before  contained,  on  the  part  of  the  said  {lessee^) 
his  executors,  administrators,  or  assigns,  to  be  performed,  it  shaJl 
be  lawful  for  the  said  (Uisor^)  his  heirs  or  assigns,  to  re-enter  and 
determine  the  said  term  hereby  granted,  and  to  hold  and  enjoy  the 
said  demised  premises,  as  in  his  or  their  first  or  former  estate. 


876.  Arbitration  Clause. 

Provided  lastly,  that,  should  any  disputes  or  differences  arise 
between  the  said  parties  hereto,  the  same  shall  from  time  to  time 
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be  referred  to  the  arbitrament  of  two  indifferent  persons,  one  to  be 
chosen  by  the  lessor  and  the  other  by  the  lessee,  for  the  time  being, 
or  the  umpire  of  such  two  persons  in  case  of  their  disagreement ; 
And,  should  either  party  refuse  or  neglect  to  appoint  a  referree 
within  ten  days  after  notice  in  writing  for  that  purpose,  the  decis- 
ion of  the  referree  first  appointed  shall  be  binding,  and  the  award 
made  under  any  such  referree  as  aforesaid  shall  be  binding  and  con- 
clusive on  all  parties  interested. 


877.  Another. 

DispuTBS  under  these  presents  shall  be  referred  to  two  arbitrators^ 
whose  written  determination  thereon,  [or  that  of  an  umpire  chosen 
by  themselves  in  case  of  difference,]  shall  conclude  the  disputing 
parties.  Within  thirty  days  from  written  notice  of  arbitration, 
each  disputing  party  shall  name  an  arbitrator ;  if  either  shall  fail  to 
do  so,  both  arbitrators  shall  be  named  by  the  other  party.  The  ar- 
bitrators, or  their  umpire,  may  call  in  any  professional  assistance ; 
may  require  the  personal  attendance  and  examination  on  oath  of 
the  parties  and  those  claiming  under  them,  and  the  production  of 
all  documents  relative  to  the  dispute ;  and  may  determine  by  whom 
the  expenses  of  arbitration  shall  be  defrayed,  together  with  the 
amount  thereof. 


Revised  Statutes,  1859,  Cap.  XCIL,  p.  910. 
878.  An  Act  respecting  Short  Forms  of  Leases. 

Her  Majesty,  by  and  with  the  aijvice  and  consent  of 
the  legislative  council  and  assembly  of  Canada,  enacts 
as  follows : — 
Where  words        (1.)  When  a  deed,  made  according  to  the  forms  set 
of  thlT^nT  ^^^^  *"  ^^®  ^^^  schedule  to  this  act,  or  any  other  deed 
schedule  are     expressed  to  be  made  in  pursuance  of  this  act,  or  re- 
employed, the  ferring  thereto,  contains  any  of  the  forms  or  words  con- 
deed  to  have    tained  in  column  one  of  the  second  schedule  hereto 
the  same  effect  annexed,  and  distinguished   by  anv  number  therein, 
Z  a)lumn  twS  ®"^^  ^^^^  shall  be  taken  to  have  the  same  effect,  and 
were  inserted.  ^®  construed,  as  if  it  contained  the  form  of  words  con- 
tained in  column  two  of  the  same  schedule,  and  distin- 
guished by  the  same  number  as  is  annexed  to  the  form 
of  words  used  in  the  deed ;  but  it  shall  not  be  neces- 
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saiy,  in  any  snch  deed,  to  insert  any  such  number.     1 4, 
16  v.,  c.  8,  8.  1. 

(2.)  Any  deed,  or  part  of  a  deed,  which  fails  to  take  'Deeds  failing 
effect  by  virtue  of  this  act,  shall,  nevertheless,  be  as  ^^^^  thia^t 
effectual  to  bind  the  parties  thereto,  so  far  as  the  rules  to  be  as  valid 
of  law  and  equity  will  permit,  as  if  this  act  had  not  as  if  act  was 
been  made.     14,  16  V.,  c.  8,  s.  3.  not  made. 

f  3.)  Eveiy  such  deed,  unless  an  exception  be  spe-  Deed  to  in- 
cially  made  therein,  sh.ill  be  held  and  construed  to  m-  ^lude  all 
elude  all  outhouses,  buildings,  barns,  stables,  yards,    ^^^^^ 
gardens,  cellars,  ancient  and  other  lights,  paths,  pass- 
ages, ways,  waters,  water-courses,  liberties,  privileges, 
easements,  profits,  commodities,  emoluments,  heredita- 
ments, and  appurtenances,  whatsoever,  to  the  lands  and 
tenements  therein  comprised  belonging,  or  in  any  wise 
appertaining.     14,  16  V.,  c  8,  s.  2. 


SCHEDULES  TO  WHICH  THIS  ACT  RSFBR8. 
THE  FIRST  SCHEDULE. 

This  indenture,  made  the  day  of 

,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ,  in  pursuance  of  the  act  re- 

specting short  forms  of  leases,  between  , 

of  the  first  part,  and  ,  of  the  second 

part,  witnesseth : — 

That,  in  consideration  of  the  rents,  covenants,  and 
agreements,  herein  after  reserved  and  contained,  on  the 
part  of  the  said  party  [or  parties]  of  the  second  part, 
nis  [or  their]  executors,  administrators,  and  assigns,  to 
be  paid,  observed,  and  performed,  he,  for  they,]  the 
said  party  [or  parties]  of  the  first  part,  hath  [or  have] 
demised  and  leased,  and  by  these  presents  do  [or  doth] 
demise  and  lease,  unto  the  said  party  [or  parties]  of  the 
second  part,  his  [or  their]  executors,  administrators, 
and  assigna,  all  that  messuage  or  tenement  situate,  [or 
all  that  parcel  or  tract  of  land  situate,]  lying,  and 
being  (here  insert  a  description  of  the  premises  toith 
sufficient  certainty,) 

To  have  and  to  hold  the  said  demised  premises  for 
and  during  the  term  of  ,  to  be  computed 

from  the  day  of  ,  one  thousand 

eight  hundred  and  ,  and  from  thenceforth 

next  ensuing,  and  fully  to  be  complete  and  ended. 
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YiELDiKO  AKD  PAYING  thcrefor,  yearly  and  every 
year  during  the  said  term  hereby  granted,  unto  the 
said  party  [or  parties]  of  the  first  part,  his  [or  their] 
executors,  administrators,  or  assigns,  the  sum  of 

,  to  be  payable  on  the  following  days  and 
times,  that  is  to  say :  on  &c.,  ;  the  first 

of  such  payments  to  become  doe  and  be  made  on  the 
day  of  next. 

THE    SECOND    SCHEDULE. 
DIRECTIONS  AS  TO  THE  FORMS  IN  THIS  8CHEDUI& 

In  the  ease  of  the  Lecuing  of  Land*  and  Tenant*, 

(1.)  Parties  who  use  any  of  the  forms  in  the  first 
column  of  this  schedule  may  substitute,  for  the  words 
"lessee"  or  "lessor,"  any  name  or  names;  and  in 
every  such  case  corresponding  substitutions  shall  be 
taken  to  be  made  in  the  corresponding  forms  in  the 
second  column. 

(2.)  Such  parties  may  substitute  the  feminine  gen- 
der for  the  masculine,  or  the  plural  number  for  the 
singular,  in  the  form  in  the  first  column  of  the  sched- 
ule; and  corresponding  changes  shall  be  taken  to  be 
made  in  the  corresponding  forms  in  the  second 
column. 

(3.)  Such  parties  may  introduce  into  or  annex  to 
any  of  the  forms  in  the  first  column  any  express  excep- 
tions from,  or  express  qualification  thereof,  respectively, 
and  the  like  exceptions  or  qualifications  shall  be  taken 
to  be  made  from  or  in  the  corresponding  forms  in  the 
second  column. 

(4.)  Where  the  premises  demised  are  of  freehold 
tenure,  the  covenants  1  to  8  shall  be  taken  to  be  made 
with,  and  the  proviso  0  to  apply  to,  the  heirs  and 
assigns  of  the  lessor ;  and,  where  the  premises  demised 
shall  be  of  leasehold  tenure,  the  covenants  and  proviso 
shall  be  taken  to  be  made  with,  and  apply  to,  the 
lessor,  his  executors,  administrators,  and  assigns. 

COLUMN  ONE.  COLUMN  TWO. 

(1.)  That  (1.)  And  the  said  lessee  doth  hereby,  for  himself, 

tlie  said  (fcwec)  hjg  heirs,  executors,  administrators,  and  assigns,  cove- 
coyenants  ^^^^  ^-^^  ^j^g  g^j^j  lessor,  that  he,  the  said  lessee,  his 
with  the  said  .  j    •   •  *    *  j        •  "ii    i     •       ai. 

(kaaor)  to  pay  executors,  administrators,  and  assigns,  will,  dnnng  the 

rent.  said  term,  pay  unto  the  said  lessor  the  rent  hereby  re- 
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OOLUlfN  TWO.  COLUMK  ONE. 

served,  in  manner  herein  before  mentioned,  without 
any  deduction  whataoever. 

(2.)  And  also  will  pay  all  taxes,  rates,  duties,  and     (2.)  And  to 
assessments,   whatsoever,   whether  municipal,   parlia-  P*y  taxes, 
mentary,  or  otherwise,  now  charged  or  hereafter  to  be 
chained  upon  the  said  demised  premises,  or  upon  the 
said  lessor,  on  account  thereof. 

(3.)  And  also  will,  during  the  said  term,  well  and  (3;)  And  to 
sufficiently  repair,  maintain,  amend,  and  keep  the  said  ^V^^- 
demised  premises,  with  the  appurtenances,  in  good  and 
substantial  repair,  and  all  fixtures  and  things  thereto 
belonging,  or  which,  at  any  time  during  the  said  term, 
shall  be  erected  and  made,  when,  where,  and  so  often 
as  need  shall  be. 

(4.)  And  also  will,  from  time  to  time  during  the  said     (4.)  And  to 
tenn,  keep  up  the  fences  and  walls  of  or  belonging  to  keepupfcDces. 
the  said  premises,  and  make  anew  any  parts  thereof 
that  may  require  to  be  new-made,  in  a  good  and  hus- 
band-like  manner,  and  at  proper  seasons  of  the  year. 

(5.)  And  also  will  not,  at  any  time  during  the  said     (&•)  And  not 
term,  hew,  fell,  cut  down,  or  destroy,  or  cause  or  know*  J?  ^^  down 
ingly  permit  or  sufier  to  be.  hewed,  felled,  cut  down,  or 
destroyed,  without  the  consent  in  writing  of  the  lessor;  f 

any  timber  or  timber-trees,  except  for  necessary  repairs, 
or  fire-wood,  or  for  the  purpose  of  clearance,  as  herein 
set  forth. 

(6.)  And  it  is  hereby  agreed  that  it  shall  be  lawful     (6.)  And 
for  the  lessor  and  his  agents,  at  all  reasonable  times  *^®*  *|^*®  ^^ 
during  the  said  term,  to  enter  the  said  demised  prem-  enterand view 
ises,  to  examine  the  condition  thereof,  and  further  that  state  of  repair, 
all  want  of  reparation  that  upon  such  view  shall  be  and  that  the 
found,  and  for  the  amendment  of  which  notice  in  writ-  s^jd  {lessee) 
ing  shall  be  left  at  the  premises,  the  said  leasee,  his  ex-  ^^  Jh'^*^ 
ecutors,  administrators,  and  assigns,  will,  within  three  qq^^^, 
calendar  months  next  after  such  notice,  well  and  suffi- 
ciently repair  and  make  good  accordingly. 

(7.)  And  also  that  the  lessee  shall  not,  nor  will,  dur-     0-)  -A.nd 
ing  the  said  term,  assign,  transfer,  or  set  over,  or  other-  ^'  gui^i^*^ 
wise,  by  any  act  or  deed,  procure  the  said  premises,  or  without  leave, 
any  of  them,  to  be  assigned,  transfen-ed,  set  over,  or 
sub-let,  unto  any  person  or  persons  whomsoever,  with- 
out the  consent  in  writing  of  the  lessor,  his  heirs  or 
assigns,  first  had  and  obtained. 

(8.)  And,  further,  the  lessee  will,  at  the  expiration  or     (8.)  And 
other  sooner  determination  of  the  said  term,  peaceably  that  he  will 
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leave  the 
premises  in 
good  repair. 


(9.)  Proviso 
for  re-entry  by 
the  said  (lessor) 
on  non-pay- 
ment of  rent 
or  non-per- 
formance of 
covenants. 


(10.)  The 
said  {lessor) 
covenants 
with  the  said 
(lessee)  for 
quiet  enjoy- 
ment 


OOLUMN  Twa 

surrender  and  yield  up,  unto  the  said  lessor,  the  sud 
premises  hereby  demised,  vfiih  the  appurtenances,  to- 
gether with  all  buildings,  erections,  and  fixtures  there- 
on, in  good  and  substantial  repair  and  condition, 
reasonable  wear  and  tear  and  damage  by  fire  only 
excepted. 

(9.)  Provided  always,  and  it  is  hereby  expressly 
agreed,  that,  if  the  rent  hereby  reserved,  or  any  part 
thereof,  shall  be  unpaid  for  fifteen  days  aftier  any  of  the 
days  on  which  the  same  ought  to  have  been  paid,  al- 
though no  formal  demand  shall  have  been  made  there- 
of, or  in  case  of  the  breach  or  non-performance  of  any 
of  the  covenants  or  a^cements  herein  contained  on 
the  part  of  the  lessee,  bis  executors,  administrators,  or 
assigns,  then,  and  in  either  of  such  cases,  it  shall  be 
lawful  for  the  lessor,  at  any  time  thereafter,  into  and 
upon  the  said  demised  premises,  or  any  part  thereof, 
in  the  name  of  the  whole,  to  re-enter,  and  the  same  to 
have  again,  repossess,  and  enjoy,  as  of  his  or  their 
former  estate ;  any  thing  herein  aft>er  contained  to  the 
contrary  notwithstanding. 

(10.)  And  the  lessor  doth  hereby,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenant 
with  the  lessee,  his  executors,  administrators,  and  as* 
signs,  that  he  and  they,  paying  the  rent  hereby  re- 
served, and  performing  the  covenants  herein  before  on 
his  and  their  part  contained,  shall  and  may  peaceably 
possess  and  enjoy  the  said  demised  premises  for  the 
term  hereby  granted,  without  any  interruption  or  disr- 
turbance  from  the  lessor,  his  heirs,  executors,  adminis- 
trators, and  assigns,  or  any  other  person  or  persons 
lawfully  claiming  by,  from,  or  under  him,  them,  or  any 
of  them. 
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CHAPTER    VIII. 
LANDLORD  AND  TENANT. 

(See  Leases,) 

879.  Agreement  for  a  Yearly  Tenancy  of  a  House. 

Aqrbbmbnt  made,  this  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  (lessor,)  of  the  one  part,  and 

C.  D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  ,  of  the  other  part,  witnesseth 

as  follows : — 

(1.)  Thk  said  a.  B.  lets  to  the  said  C.  D.,  from  the 
day  of  ,  [as  yearly  tenant,]  and  the  said  C.  D.  takes,  as 

such  tenant,  the  premises  described  in  the  schedule  hereto,  with 
their  appurtenances,  at  the  yearly  rent  of  dollars,  pay- 

able by  equal  quarterly  payments,  commencing  the  day 

of  next. 

(2.)  Thk  said  C.  D.  shall,  at  the  expiration  or  determination  of 
the  tenancy,  deliver  up  the  premises  in  good  order  and  repair,  rea- 
sonable wear  and  inevitable  accident  excepted. 

In  witness,  &c.,  (09  in  n.  853.) 


880.  Agreement  for  Letting  a  Furnished  House. 

AoRBKMBNT  made,  this  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  (lessor,)  of  the  one  part,  and 

C.  D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  ,  of  the  other  part,  witnesseth  as 

follows : — 

(1.)  The  said  A.  B.  lets,  and  the  said  C.  D.  takes,  for  the  period 
of  weeks  from  the  day  of  ,  the 

house  of  the  said  A.  B.,  at  in  shire,  with  the 

stabling,  grounds,  and  gardens,  and  the  effects  specified  in  an  inven- 
tory signed  by  the  said  C.  D.,  paying  for  the  above  period  the  rent 
of  dollars. 

(2.)  Thb  said  C.  D.  is  to  replace  all  effects  lost,  broken,  or  ren- 
dered unfit  for  use  during  his  occupation,  and  all  windows  broken 
during  such  occupation. 
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(3.)  The  baid  C.  D.  is  to  pay  the  -wages  of  seirants, 

left  in  the  house,  and  to  defray  all  outgoings. 

(4.)  The  said  C.  D.  may  continue  the  tenancy  [subject  to  the 
foregoing  stipulations]  from  the  expiration  of  the  said  period  of 
weeks  from  the  further  period  of  ,  pay^i^g 

dollars  rent  for  such  further  period. 
In  witness,  &c,,  (as  in  n.  853.) 


881.  Tenants'  Agreement. 

This  agreement,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  , 

witnesseth  as  follows : — 

That  I  have  hired  and  taken  from  A.  B.  his  house  and  lot,  known 
as  No.  ,  in  street,  in  the  of  , 

with  the  appurtenances,  for  the  tenn  of  one  year,  to  commence  the 

day  of  next,  at  the  yearly  rent  of 

dollars,  payable  quarterly.  (Insert  the  clause  in  relation  to  taxes,  if 
necessary.)  And  I  do  hereby  promise  to  make  punctual  payment 
of  the  rent,  in  manner  aforesaid,  except  in  case  the  premises  become 
untenantable  from  fire  or  any  other  cause,  when  the  rent  is  to  cease. 
And  I  do  further  promise  to  quit  and  surrender  the  premises,  at  the 
expiration  of  the  tenn,  in  as  good  state  and  condition  as  reasonable 
use  and  wear  thereof  will  permit,  damage  by  the  elements  only 
excepted. 

As  witness  my  hand,  this  day  of  ,  one 

thousand  eight  hundred  and 

SiONED  in  presence  of )  O  Tl 

6.  II.  ) 


882.  Security  for  Rent,  [to  be  Written  at  the  Foot  of  the 

Tenants^  Agreement.] 

In  consideration  of  the  letting  of  the  premises  above  described, 
and  for  the  sum  of  one  dollar,  to  me  paid  by  C.  D.,  therein  named, 
I  do  hereby  become  surety  for  the  punctual  payment  of  the  rent, 
and  performance  of  the  covenants,  in  the  above  written  agreement 
mentioned,  to  be  paid  and  performed  by  C.  D.,  as  therein  set  forth ; 
And,  if  any  default  shall  at  any  time  be  made  therein,  I  do  hereby 
promise  and  agree  to  pay  unto  the  landlord,  in  said  agreement 
named,  the  said  rent,  or  any  arrears  thereof  that  may  be  due,  and 
fully  satisfy  the  conditions  of  the  said  agreement,  and  all  damages 
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that  may  accrue  by  reason  of  the  non-falfillineDt  thereof,  without 
requiring  notice  or  proof  of  demand  being  made. 

As  WITNESS  my  hand  and  seal,  the  day  of  , 

one  thousand  eight  hundred  and 

SiGNEDinp^senceof|  gp     ^^^j 


883.  Landlord's  Certificate  of  Tenancy. 

This  is  to  certify  that  I  have,  this  day  of  , 

one  thousand  eight  hundred  and  ,  let,  unto  C.  D.,  my 

house  and  lot,  known  as  No.  ,  in  street,  in  the 

of  ,  with  the  appurtenances,  and  the  sole  and 

unintcmiptod  use  and  occupation  thereof,  for  one  year,  to  com- 
mence the  day  of  next,  at  the  yearly  rent  of 
dollars,  payable  quarterly.     (Add^  with  all  taxes  and 
assessments,  whtrt  the  Mine  are  to  be  paid  by  the  tenant,) 

In  witness,  &c.,  (as  in  n.  861.)  A.  B. 


884.  Landlord's  Certificate,  where  Tenant  w  Not  to 
Underlet,  or  Occupy  for  any  Business  deemed  Extra 
Hazardous. 

This  is  to  certify  that  I,  A.  B.,  have  let,  unto  C.  D.,  the  prem- 
ises known  as  No.  ,  in  street,  in  the 
of                    ,  for  the  term  of  one  year  from  the  day  of 
next,  at  the  yearly  rent  of                    dollars,  payable 
quarterly.* 

l^ROviDEB  ALWAYS  that  the  premises  are  not  to  be  used  or  occu- 
pied  for  any  business  deemed  extra  hazardous  on  account  of  fire ; 
nor  shall  the  same,  or  any  part  thereof,  be  let  or  underlet,  except 
with  my  consent  in  writing,  under  the  penalty  of  forfeiture  and 
damages. 

In  witness,  <&;c.,  (as  in  n.  881.)  A.  B. 


885.  Tenant's  Agreement  to  the  Above. 

This  is  to  certify,  dec,  {as  in  n.  884  to  the  *,  changing  the  per- 
son, dtcy  and  then  add :) 

And  I  do  hereby  engage  not  to  let  or  underlet  the  whole  or  any 
part  of  the  said  premises,  or  to  use  the  same  for  any  business 
deemed  extra  hazardous  on  account  of  fire,  without  the  written 
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consent  of  the  landlord,  under    the  penalty  of  forfeiture  and 
damages. 

In  witness,  &c.,  {as  in  n.  861.) 


886.  Agreement  for  a  Lease. 

This  agreement,  made  the  day  of  ,  one 

thousand  eight  hundred  and  ,  hetween  A.  B.,  of 

of  ,  in  the  county  of  ,  and  Province  of 

Canada,  ,  of  the  one  part,  and  C.  D.,  of  of 

,  in  the  county  of  ,  and  province  aforesaid, 

,  of  the  other  part,  witnesseth  as  follows : — 

That  the  said  A.  B.  hereby  agrees  to  demise  and  let^  to  the  said 
C.  D.,  by  indenture,  to  be  executed  on  the  day  of 

next,  the  dwelling-house  and  lot  now  occupied  by  the  said 
A.  B.,  in  the  village  of  .     To  hold  the  same  unto  the 

said  C.  D.,  his  executors,  administrators,  and  assigns,  from  the 

day  of  ,  for  and  during  the  term  of  five  years,  at  or 

under  the  yearly  rent  of  one  hundred  dollars,  payable  quarterly, 
clear  of  all  taxes  and  assessments ;  in  which  lease  there  shall  be  con- 
tained covenants,  on  the  part  of  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  to  pay  rent,  [except  the  premises  are  de- 
stroyed by  fire,  when  the  rent  is  to  cease  until  they  are  rebuilt,]  and 
all  taxes  and  assessments;  to  keep  the  premises  in  good  repair, 
[damages  by  fire  excepted ;]  not  to  carry  on  any  offensive  business 
upon  the  same ;  and  to  deliver  up  peaceable  possession  of  the  said 
premises  at  the  expiration  of  tlie  term  aforesaid.  And  the  said 
lease  shall  also  contain  covenants  on  the  part  of  the  said  A.  B.,  his 
heirs  and  assigns,  for  quiet  enjoyment ;  to  renew  said  lease,  at  the 
expiration  of  the  term  aforesaid,  at  the  request  of  the  said  C.  D.,  to 
be  made  fifteen  days  prior  to  the  time  of  such  expiration,  for  a  fur- 
ther term  of  five  years ;  and  that^  in  case  the  said  premises  shall  be 
destroyed  by  fire,  the  said  A.  B.  will  forthwith  proceed  to  rebuild 
the  same. 

And  it  is  agreed,  between  the  aforesaid  parties,  that  the  costs  and 
charges  of  making  and  executing  the  said  lease,  and  duplicate  there- 
of, shall  be  equally  borne  and  divided  between  them. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands,  the  day  and  year  first  above  written. 

SiONED  in  presence  of  )  A.  B. 

G.  n.  f  C.  D. 

[If  sealedy  this  agreement  will  operate  as  a  present  demise.] 
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887.  Agreement  between  a  House-keeper  and  Lodger. 

This  agreement,  by  and  between  A.  B.,  of  of  , 

in  the  county  of  ,  and  Province  of  Canada,  , 

and  C.  D.,  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  ,  made  the  day  of 

,  witnesseth  as  follows : — 

That  the  said  A.  B.,  in  consideration  of  the  agreement  herein 
after  contained,  to  be  performed  by  C.  D.,  has  let,  to  the  said  C.  D., 
the  entire  first  floor,  and  one  room  in  the  attic  story,  or  garret,  with 
the  use  of  the  offices,  and  of  the  yard,  for  drying  linen,  or  beating 
carpets  or  clothes,  being  part  of  the  dwelling-house  now  occupied 
by  the  said  A.  B.,  situate  in  the  village  of  ,  \or  known 

as  number  ,  in  street,  in  the  city  of  ,]  for 

and  during  the  term  of  two  years  from  the  day  of  the  date  hereof. 
To  hold  to  the  said  C.  D.,  for  the  said  term  of  two  years,  at  the 
yearly  rent  of  dollars,  payable  quarterly  to  the  said  A.  B. 

And,  in  consideration  of  the  premises,  the  said  C.  D.  agrees  to  pay 
to  the  said  A.  B.  the  aforesaid  yearly  rent  of  dollars,  at  the 

times  above  limited  for  the  payment  thereof;  and,  at  the  end  of  the 
said  term,  or  in  case  of  any  default  in  such  payment,  to  yield  and 
deliver  up  to  the  said  A.  B.,  or  his  assigns,  on  request,  the  quiet  and 
peaceable  possession  of  the  premises  above  described,  and  leave 
them  in  as  good  condition  and  repair  as  they  shall  be  on  his  taking 
possession  thereof,  reasonable  wear  excepted. 

In  witness  whereof,  &c.,  (as  in  n.  866.)  A.  B. 

CD. 


888.  Indenture  of  Lease. 

This  indenture,  made  the  day  of  ,  one 

thousand  eight  hundred  and  ,  between  A.  B.,  of 

of  ,  in  the  county  of  ,  and  Province  of 

Canada,  ,  of  the  first  part,  and  C.  D.,  of  of 

,  in  the  county  of  ,  and  province  aforesaid, 

,  of  the  second  part,  witnesseth  as  follows : — 
That  the  said  A.  B.,  for  and  in  consideration  of  the  rents,  cove- 
nants, and  agreements  herein  after  mentioned,  reserved,  and  con- 
tained, on  the  part  and  behalf  of  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  to  be  paid,  kept,  and  performed,  doth  by 
these  presents  grant,  demise,  and  to  fann  let,  unto  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  all  and  singular  (^ve 
description  of  premises.)  To  hold  the  said  premises,  with  the  ap- 
purtenances, UNTO  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  from  the  day  of  ,  one  thousand  eight 

hundred  and  ,*  for  and  during  and  until  the  full  end  and 
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term  of  ten  years,  next  ensuing,  [or  for  and  during  the  natural  life 
of  E.  F. ;]  ViELDiNG  AND  PAYING  thercfor,  unto  the  said  A.  B.,  his 
heirs  and  assigns,  yearly  and  every  year  during  the  said  tcmi  hereby 
granted,  the  yearly  rent  or  sum  of  dollars,  lawful  money  of 

Canada,  in  equal  quarterly  \or  half  yearly]  payments,  to  wit :  on  the 
first  day  of  May,  August,  November,  and  February,  in  each  and 
every  year  during  the  said  term. 

PaoyiDKD  ALWAYS  that,  if  the  yearly  rent  above  reserved,  or  any 
part  thereof,  shall  be  unpaid  for  the  space  of  days  after  any 

day  of  payment  whereon  the  same  ought  to  be  paid  as  aforesaid 
or  if  default  shall  be  made  in  any  of  the  covenants  herein  contained, 
on  the  part  and  behalf  of  the  said  C.  D.,  his  executors,  admin- 
istrators, and  assigns,  to  be  kept  and  performed,  then  and  from 
thenceforth  it  shall  be  lawful  for  the  said  A.  B.,  his  heirs  or  assigns, 
into  and  upon  the  said  demised  premises,  and  every  part  thereof, 
wholly  to  re-enter,  and  the  same  to  have  again,  repossess,  and  enjoy, 
as  in  his  or  their  first  and  former  estate,  any  thing  herein  before  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding. 

And  the  said  C.  D.,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, doth  hereby  covenant  and  agree,  with  the  said  A.  B.,  his 
heirs  and  assigns,  that  he,  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  will,  yearly  and  every  year  during  the  term  hereby 
granted,  pay,  or  cause  to  be  paid,  unto  the  said  A.  B.,  his  heirs  or 
assigns,  the  said  yearly  rent  above  resen'cd,  on  the  days  and  in  the 
manner  aforesaid,  without  any  deduction.  [If  necessary ^  insert: 
And  that  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
will,  at  their  own  proper  costs  and  charges,  pay  and  discharge  all 
such  taxes,  duties,  and  assessments,  >vhatsoever,  as  may,  during  the 
said  term  hereby  granted,  be  charged,  assessed,  or  imposed  upon 
the  said  demised  premises.]  And  that,  on  the  last  day  of  the 
said  term,  or  other  sooner  determination  of  the  estate  hereby 
granted,  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  will 
peaceably  and  quietly  leave,  surrender,  and  yield  up,  unto  the  said  A. 
B.,  his  heirs  or  assigns,  all  and  singular  the  said  demised  premises. 

And  the  said  A.  B.,  for  himself,  his  heirs,  and  assigns,  doth 
hereby  covenant  and  agree  that  the  said  C.  D.,  his  executors,  admin- 
istrators, or  assigns,  paying  the  said  yearly  rent  and  performing  the 
covenants  and  agreements  aforesaid,  on  his  and  their  part  to  be  per- 
formed, the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
shall,  at  all  times  during  the  said  term  hereby  granted,  peaceably 
and  quietly  have,  hold,  and  enjoy  the  said  demised  premises,  with- 
out any  manner  of  let,  suit,  trouble,  or  hinderance  of  or  from  the 
said  A.  B.,  his  heirs  or  assigns,  or  any  other  person  or  persons 
whomsoever. 

In  witness  whereof,  d;c.,  (as  in  n.  890.)  A.  B.     [Seal.] 

C.  D.     [Seal.] 
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889.  Farming  Lease  on  Shares,  tuith  Agreement  io 

Renew. 

This  indknturs,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  (a«  in 

n,  888  to  the  hahemlum^  and  then  add :)  To  mold  the  said  premises 
UNTO  the  said  C.  D.,  his  heirs,  executors,  and  administrators,  for  his 
and  their  sole  and  proper  use  and  benefit,  for  and  during  {set  out  the 
term ;)  Together  with  all  the  tenements  and  hereditaments  there- 
unto appertaining,  and  all  the  stock  and  farming  utensils,  of  every 
name  and  nature,  now  being  in  or  upon  the  same,  belonging  to 
the  said  A.  B. 

In  consideration  wbxreof,  the  said  C.  D.  hereby  covenants  and 
agrees,  with  the  said  A.  B.,  that  he  will  occupy,  till,  and  in  all  re- 
spects cultivate  the  premises  above  mentioned,  during  the  term 
aforesaid,  in  a  husband-like  manner,  and  according  to  the  usual 
course  of  husbandry  practiced  in  the  neighborhood ;  That  he  will 
not  commit  any  waste  or  damage,  or  suffer  any  to  be  done ;  That 
he  will  keep  the  fences  and  buildings  on  the  said  premises  in  good 
repair,  reasonable  wear  thereof  and  damages  by  the  elements  ex- 
cepted ;  And  that  he  will  deliver  to  the  said  A.  B.,  his  heirs,  cxecu* 
tors,  or  administrators,  or  to  his  or  their  order,  one  equal  half  of  all 
the  proceeds  and  crops  produced  on  the  said  farm  and  premises,  of 
every  name,  kind,  and  description — to  be  divided  on  the  said  prem- 
ises, in  the  mow,  stock,  or  half-bushel,  according  to  the  usual  course 
and  custom  of  making  such  divisions  in  the  neighborhood,  and  in  a 
seasonable  time  after  such  crops  shall  have  oeen  gathered  and 
harvested. 

It  IB  further  understood  and  agreed,  between  the  aforesaid 
parties,  that  the  said  A.  B.  shall  find  one  equal  half  of  all  seed  or 
seeds  necessary  to  be  sown  on  said  premises,  and  pay  all  taxes  and 
assessments  upon  the  same ;  That  the  said  0.  D.  is  to  do,  or  cause 
to  be  done,  all  necessary  work  and  labor  in  and  about  the  cultiva- 
tion of  the  said  premises ;  That  he  is  to  have  full  permission  to  in- 
close, pasture,  or  till  and  cultivate  the  said  premises,  so  far  as  the 
same  may  bo  done  without  injury  to  the  reversion,  and  cut  all  nec- 
essary timber  for  fire- wood,  farming  purposes,  and  repairing  fences ; 
And  that  he  is  to  give  up  and  yield  peaceable  possession  of  the 
said  premises,  at  the  expiration  of  his  said  term ;  [?/  the  lease  is  ex- 
ecuted hy  a.  person  having  only  a  life  estate^  insert :  And  that  the 
said  term  shall  be  determined  and  ended  by  the  death  of  the  said 
A.  B.  at  any  time  within  the  said  period  of  years.] 

And  the  said  A.  B.,  in  consideration  of  the  premises,  and  of  the 
sum  of  one  dollar,  to  him  in  hand  paid  by  the  said  C.  D.,  hereby 
promises  and  agrees,  to  and  with  the  said  C.  D.,  to  make  and  exe- 
cute unto  him  a  new  lease,  similar  in  all  respects  to  this,  and  for  a 
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similar  period  of  years,  of  the  premises  aforesaid,  upon 

the  request  in  writing  of  the  said  0.  D.,  made  within  twenty  days 
prior  to  the  expiration  of  the  term  granted  hy  these  presents. 
In  witnkss  whereof,  &c.,  (as  in  n.  890.)  A.  B.     [Seal.] 

C.  D.     [Seal.] 


890.  Indenture  of  Lease. 

Short  Form  Uhd^r  the  Statute. 

This  indenture,  made  tlie  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  in  pursuance 

of  the  act  to  facilitate  the  leasing  of  lands  and  tenements,  between 
A.  B.,  of  the  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  of  the  first  part,  and  C.  D., 

of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  ,  of  the  second  part,  witnesscth  as 

follows : — 

That,  in  consideration  of  the  yearly  rents,  covenants,  and  con- 
ditions herein  after  respectively  reserved  and  contained  by  the  said 
lessee,  his  executors,  administrators,  and  assigns,  to  be  respectively 
paid,  observed,  and  performed,  the  said  lessor  hath  demised  and 
leased,  and  by  these  presents  doth  demise  and  lease,  unto  the  said 
lessee  all  that  certain  parcel  or  tract  of  land  and  premises,  situate, 
lying,  and  being  in  the  ,  tooether  with  all  the  rights, 

members,  and  appurtenances  whatsoever,  to  the  said  premises  belong- 
ing or  appertaining.  To  have  and  to  hold  the  said  hereby  demised 
premises,  with  their  appurtenances,  unto  the  said  lessee,  nis  execu- 
tors, administrators,  and  assigns,  for  the  term  of  years,  to 
be  computed  from  the  day  of  ,  one  thousand 
eight  hundred  and  ;  Yielding  and  paying  therefor,  unto 
the  said  lessor,  his  heirs  or  assigns,  the  clear  yearly  rent  or  sum  of 
dollars,  of  lawful  money  of  Canada,  in  even  portions,  on 
the  day  of  and  in  each  and  every  year 
during  the  continuance  of  the  said  term,  without  any  deduction, 
defalcation,  or  abatement,  whatsoever ;  the  first  payment  to  be  made 
on  the                     day  of 

And  the  said  C.  D.,  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  hereby  covenants  with  the  said  lessor,  his  heirs  and 
assigns,  to  pay  rent,  and  to  pay  taxes,  and  to  repair ;  And  to  keep 
up  fences,  and  not  to  cut  down  timber;  And  that  the  said  lessor 
may  enter,  and  view  state  of  repair ;  And  that  the  said  lessee  will 
repair  according  to  notice ;  And  will  not  assign  or  sub-let  without 
leave ;  And  will  not  carry  on  any  business  that  shall  be  deemed  a 
nuisance  on  the  said  premises ;  And  that  he  will  leave  the  premises 
in  good  repair ;  And  also  that,  if  the  term  hereby  granted  shall  be 
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at  any  time  seized,  or  taken  in  execution,  or  in  attachment,  by  any 
creditor  of  the  said  lessee,  or  if  the  said  lessee  shall  make  any  as- 
signment for  the  benefit  of  creditors,  or,  becoming  bankrupt  or  in- 
scHvent,  sliall  take  the  benefit  of  any  act  that  may  be  in  force  for 
bankrupt  or  insolvent  debtors,  the  then  current  quarter's  rent  shall 
immediately  become  due  and  payable,  and  the  said  term  shall  im- 
mediately become  forfeit  and  void,  but  the  next  current  quarter's 
rent  shall,  nevertheless,  be  at  once  due  and  payable. 

Proviso  for  re-entry  by  the  said  lessor  on  non-payment  of  rent, 
or  on  non-performance  of  covenants,  or  seizure  or  forfeiture  of  the 
said  term  for  any  of  the  causes  aforesaid. 

Thk  said  lessor  covenants  with  the  said  lessee  for  quiet  enjoy- 
ment. 

In  witness  whbrsof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  this  day  of  ,  A.  D.  18     . 

Signed,  sealkd,  and  dklivbrkd  )  a   -r      tq       i 

in  the  presence  of  ^  ^' ^'     L^^^^'J 


( 


gr^senccui  .  ^    j^       j-g^^^  j 


891.  Statutort  Lease. 

Another  Form. 

This  indenture,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  in  pursuance 

of  the  act  to  facilitate  the  leasing  of  lands  and  tenements,  between 
A.  B.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  (lessor^)  ,  of  the  first  part,  and  C.  D.,  of 

of  ,  in  the  county  of  ,  and  province 

aforesaid,  {lessee,)  ,  of  the  second  part,  witnesseth  as  follows : — 

That,  in  consideration  of  the  rents,  covenants,  and  agreements 
herein  after  reserved  and  contained,  on  the  part  of  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  to  be  paid,  kept,  and  per- 
fonned,  he,  the  said  A.  B.,  hath  demised  and  leased,  and  by  these 
presents  doth  demise  and  lease,  unto  the  said  0.  D.,  his  executors, 
administrators,  and  assigns,  all,  <bc.,  (description^)  together  with 
the  appurtenances.  To  have  and  to  hold  the  same  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  from  the 
day  of  ,  one  thousand  eight  hundred  and  , 

for  and  during  and  unto  the  full  end  and  term  of  years  from 

thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  Yielding 
and  paying  therefor,  unto  the  said  A.  B.,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  the  clear  yearly  rent  or  sum  of 
dollars,  of  lawful  money  of  Canada,  ,  in  each  and  every 

year  during  the  said  term,  without  any  deduction  whatsoever ;  the 
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first  payment  to  be  made  on  the  day  of  next 

ensuing  the  date  hereof. 

And  the  said  C.  D.  covenants  with  the  said  A.  B.  to  pay  rent, 
and  to  pay  taxes,  and  to  repair,  and  to  keep  up  fences,  and  not  to 
cut  down  timber ;  and  that  the  said  A.  B.  may  enter  and  view  state 
of  repair ;  and  that  the  said  C.  D.  will  repair  according  to  notice, 
and  will  not  assign  or  sub-let  without  leave;  and  that  he  will 
leave  the  premises  in  good  repair ;  and  will  not  carry  on  any  busi- 
ness that  shall  be  deemed  a  nuisance  on  the  said  premises. 

The  said  A.  B.  covenants  with  the  said  C.  D.  for  quiet  enjoy- 
ment 

In  witness,  &c.,  (cm  in  n.  890.) 


892.  Lease  of  Part  of  a  IIodse. 

Memorandum  of  an  agreement,  made  and  entered  into  the 

day  of  ,  one  thousand  eight  hundred  and .  , 

by  and  between  A.  B.,  of  the  of  ,  in  the 

county  of  ,  and  Province  of  Canada,  ,  of  the 

one  part,  and  C.  D.,  of  the  of  ,  in  the  county 

of  ,  and  province  aforesaid,  ,  of  the  other  part. 

The  said  A.  B.  agrees  to  let,  and  the  said  C.  D.  agrees  to  take, 
the  rooms  or  apartments  following,  that  is  to  say :  ,  being 

part  of  a  house  and  premises  in  which  the  said  A.  B.  now  resides, 
situate  and  being  No.  ,  in  street,  in  the 

of  .     To  have  and  to  hold  the  said  rooms  and  apart- 

ments for  and  during  the  term  of  half  a  year,  to  commence  from 
the  day  of  instant,  at  and  for  the  yearly  rent 

of  dollars,  lawful  money  of  Canada,  payable  monthly,  by 

even  and  equal  portions ;  the  first  payment  to  be  made  on  the 
day  of  next  ensuing  the  date  hereof. 

And  it  is  further  agreed  that,  at  the  expiration  of  the  said 
term  of  half  a  year,  the  said  C.  D.  may  hold,  occupy,  and  enjoy  the 
said  rooms  or  apartments,  from  month  to  month,  for  so  long  a  time 
as  the  said  C.  D.  and  A.  B.  shall  agree,  at  the  rent  above  specified ; 
And  that  each  party  be  at  liberty  to  quit  possession  on  giving  the 
other  a  month's  notice  in  writing. 

And  it  is  also  further  agreed  that,  when  the  said  C.  D.  shall 
quit  the  premises,  he  shall  leave  them  in  as  good  condition  and 
repair  as  they  shall  be  in  on  his  taking  possession  thereof,  reason- 
able wear  excepted. 

In  witness,  &c.,  (as  in  n.  886.) 
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893.  Distress  Warrant. 


To  K  R,  my  bailiff  in  this  behalt 

Distrain  the  goods  and  chattels  liable  to  be  distrained  for  rent, 
in  and  upon  the  ,  now  or  lately  in  the  tenure  or  occupa- 

tion of  C.  D.,  situate  ,  in  the  county  of  ,  and 

Province  of  Canada,  for  the  sum  of  dollars,  being 

rent  due  to  me  for  the  same,  on  the  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 
And,  for  the  purpose  aforesaid,  distrain,  within  the  time,  in  the 
manner,  and  with  the  forms  prescribed  by  law,  all  such  goods  and 
chattels  of  the  said  G.  D.,  wheresoever  they  shall  be  found,  as  have 
been  carried  off  the  said  premises,  but  are,  nevertheless,  liable,  by 
law,  to  be  seized  as  a  distress  for  the  rent  aforesaid ;  And  proceed 
thereupon  for  the  recovery  of  the  said  rent,  as  the  law  directs ;  And 
for  your  so  doing  this  shall  be  your  sufficient  warrant  and 
authority. 

In  witness  whkreof,  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  ,  in  the  year  of  our  Lord  one  thou- 

sand eight  hundred  and 

Witness  :  ,  A.  B.     [Seal.] 


894  Notice  of  Sale  under  Distress. 

Notice  is  hereby  given  that  the  cattle,  goods,  and  chattels  dis- 
trained for  rcnt^  on  the  day  of  ,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ,  by  me, 
,  as  bailiff  to                    ,  the  landlord  of  the  premises  of 
,  the  tenant,  will  be  sold  by  public  auction,  on  the 
day  of                    ,  18      ,  at              o'clock.     Which  cattle, 
goods,  and  chattels  arc  as  follows,  that  is  to  say :  (description,) 
Toronto,                    day  of                    ,  18      . 


895.  Heading  of  Inventory  Taken  by  Bailiff. 

An  inventory  of  the  several  goods  and  chattels  distrained  by 
me,  ,  the  day  of  ,  18      ,  in  the  house, 

outhouses,  and  lands  of  ,  situate  ,  by  authority 

and  on  behalf  of  A.  B.,  your  landlord,  for  the  sum  of  dollars, 

being  rent  due  to  the  said  A.  B.,  on  the  day 

of  ,  18      . 

In  the  dwelling-house  (description.)     On  the  premises  (description,) 
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896.  Notice  to  Tenant. 

Mr.  C.  D.,  take  notice  :  That,  as  the  bailiff  to  A.  B.,  your  land- 
lord, I  Lave  this  day  distrained,  on  the  premises  above  mentioned, 
the  several  goods  and  chattels  specified  in  the  above  inventory,  for 
the  sam  of  ,  being  rent  dae  to  the  said  , 

on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  for  the  said  premises ;  And  that,  unless  you  pay 

the  said  rent,  with  the  charges  of  distraining  for  the  same,  or 
replevy,  within  five  days  from  the  date  thereof,  the  said  goods  and 
chattels  will  be  appraised  and  sold,  according  to  law. 

Given  under  my  hand,  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

Witness:    )  M.  N.,  baUiff. 


897.  Notice  to  Quit. 

To  Mr.  J.  P.,  or  whom  else  it  may  concern. 

I  HEREBY  GIVE  YOU  NOTICE :  That  I  require  you  to  quit,  and  de- 
liver up  to  me,  on  or  before  the  day  of  .now 
next  ensuing,  the  peaceable  and  quiet  possession  of  all  that  messuage 
or  tenement,  with  the  shed,  and  out-buildings,  and  front  garden, 
containing  1  a.  2  r.  3  p.,  and  all  that  piece  or  parcel  of  arable  land, 
containing  1  a.  2  r.  3  /?.,  situate  in  the  of  , 
in  the  county  of  ,  which  you  now  hold  of  me  as  ten- 
ant ;  or  otherwise  that  you  deliver  up  the  said  messuage  or  tene- 
ment, lands  and  premises,  to  me,  at  the  end  of  your  tenancy, 
which  shall  expire  after  the  end  of  one  half-year  from  the  date 
hereof. 

Dated  this  day  of  ,  one  thousand  eight 

hundred  and 

Yours,  &c.,  A.  B. 

By  C.  D.,  his  agent. 


898.  Notice  to  Quit,  hy  the  Tenant. 

Please  take  notice  :  That,  on  the  day  of 

next,  I  shall  quit  and  remove  from  and  render  unto  you  the  posses- 
sion of  the  premises  I  now  occupy,  known  as  house  and  lot  No. 
,  in-  street,  in  the  of 

Dated  this  day  of  ,  one  thousand  eight 

hundred  and 

Yours,  &c.,  C.  D. 

To  A.  B.,  landlord. 
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899.  Surrender  of  a  Term  of  Years  to  t/ie  Reversioner. 

This  indenture,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  between 

A,  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  of  the  one  part,  and  C.  D., 

of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  ,  of  the  other  part,  witnesseth  as 

follows : — 

Whereas  the  said  C.  D.,  by  his  indenture  of  lease,  bearing  date 
,  did  demise  and  to  farm  let,  &c.,  (recite  the  property  and 
term  as  in  the  lease,) 

Now  THIS  indenture  witnesseth  that,  in  consideration  of  the 
sum  of  dollars,  to  the  said  A.  B.  in  hand  paid,  at  the  scal- 

ing and  delivery  of  these  presents,  by  the  said  C.  D.,  and  to  the  in- 
tent and  purpose  that  the  term  of  the  said  A.  B.,  in  the  said  lands 
and  premises,  may  be  wholly  merged  and  extinguished,  he,  the  said 
A.  B.,  doth  by  these  presents  grant  and  surrender  unto  the  said  C. 
D.,  and  his  heirs,  all  the  said  lands  and  premises  in  the  said  inden- 
ture of  lease  contained*  and  demised,  and  all  the  estate,  right, 
title,  interest,  tcnn  of  years,  property,  claim,  and  demand,  whatso- 
ever, of  him,  the  said  A.  B.,  of,  in,  to,  or  out  of  the  same,  or  any 
part  or  parcel  thereof.  To  hold  the  said  lands  and  premises  unto 
and  to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  and  agree  with  the  said  C.  D.,  his 
heirs  and  assigns,  that  he,  the  said  A.  B.,  hath  not,  at  any  time 
heretofore,  done,  committed,  executed,  permitted,  or  knowingly  suf- 
fered any  act,  deed,  matter,  or  thing,  whatsoever,  whereby  or  by 
reason  whereof  his  said  term  in  the  said  lands  and  premises,  is, 
or  can  be  in  any  wise  impeached,  charged,  affected  or  incumbered. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

Signed,  sealed,  and  delivered  )  A    B      TSeal  1 

in  presence  of  V  ^'  jy'     [g^^J 


900.  Surrender  of  a  Lease  to  the  Lessor,  by  Indorsement. 

Know  all  men  bt  these  presents  :  That  I,  the  within  named 
A.  B.,  in  consideration  of  dollars,  to  me  in  hand  paid,  at  or 

before  the  sealing  and  delivery  of  these  presents,  do,  for  myself,  my 
executors  and  administrators,  bargain,  sell,  surrender,  and  yield  up, 
from  the  day  of  the  date  thereof,  unto  the  within  named  C.  D.,  and 
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his  heirs,  [or  his  executors  and  administrators,]  as  well  the  within 
indenture  of  lease  <is  the  lands  and  premises  therein  mentioned,  and 
the  term  of  years  therein  yet  to  come,  with  all  my  rights  title,  and 
interest  thereto ;  And  I  do  hereby  covenant  that  the  same  arc  free 
and  clear  of  all  incumbrances  of  what  kind  soever,  at  any  time  by 
me,  or  my  privity,  consent,  or  procurement,  done,  committed,  or 
knowingly  suffered. 

Witness  my  hand  and  seal,  this  day  of  , 

one  thousand  eight  hundred  and 

Signed  and  sealed 

in  presence  of      }•  A.  B.     [Sbal.1 

E.  F. 


(900a.)  Attornment  by  several  Tenants  witJi  Consent  of 

the  MORTCAGOR. 

We,  whose  names  are  hereunto  subscribed,  being  severally  tenants 
in  possession  of  the  several  estates,  lands,  and  tenements,  specified, 
and  set  opposite  to  our  respective  names,  in  the  schedule  here  under- 
written, as  tenants  of  {marlgagor,)  of  ,  at  the  request, 
and  by  the  direction  of  the  said  {mortgagor^  testified  by  his  signa- 
ture hereto,  do  hereby  severally  attorn,  and  become  tenants  of  the 
said  estates,  lands,  and  tenements,  unto  {mortgagee^)  of  , 
to  whom  the  same  were  by  a  certain  indenture,  dated  the 
day  of  ,  18  ,  and  made  between  the  said  {mortgagor,) 
of  the  one  part,  and  the  said  {mortgagee,)  of  the  other  part^  con- 
veyed and  assured  unto  the  said  {mortgagee,)  his  heirs  and  assigns, 
for  securing  to  him,  his  excutors,  administrators,  and  assigns,  the 
money  therein  expressed,  to  be  advanced  by  him  as  therein  men- 
tioned. And  we  do  hereby  severally  undertake  and  agree  to  pay 
the  rent  payable  in  respect  of  the  said  premises,  as,  and  whenever 
the  same  shall  become  due,  as  in  the  said  schedule,  expressed  unto 
the  said  {mortgagee,)  or  his  representatives  who  for  the  time  being, 
through  or  under  him,  shall  be  entitled  to  receive  the  same,  or  unto 
his,  or  their  agents,  or  agent,  lawfully  authorized  and  appointed  by 
him,  or  them,  to  receive  the  same. 

In  Testimony  whereof,  we  have  this  day  paid  unto  the  said 
{mortgagee,)  the  sum  of  otw  dollar  in  consideration  of  the  said  agree- 
ment, and  in  part  of  the  said  rents,  payable  by  us  in  respect  of  the 
said  estates  and  premises. 

As  WITNESS,  our  hands,  this  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

!  Mortgagor. 

A.  B. 
CD. 
K  F. 
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THE  SCHEDULE  ABOVE  REFERRED  TO. 


Tenants  Name. 


Names  of  Ten* 
ants. 


Town,  Village, 
or  Township, 
and  County. 


Yearly  Rents. 


When  Payable. 


(9006.)  Common  Form  of  Attornment  hy  Several  Ten- 
ants. 

We,  whose  names  are  hereunto  subscribed,  being  severally  ten- 
ants of  the  several  lands,  tenements,  and  premises  set  opposite  to 
our  respective  names  in  the  schedule  here  underwritten,  do  hereby 
severally  agree  to  pay  the  respective  rents  payable  for  the  same 
premises,  whenever,  and  as  the  same  shall  become  due,  and  as  in 
the  said  schedule,  expressed  unto  the  said  A.  B.,  or  his  representa- 
tives for  the  time  being,  who,  through,  or  under  Kim,  shall  be 
entitled  to  receive  the  same,  or  unto  his,  or  their  ^ent,  or  agents, 
lawfully  authorized  by  him,  or  them,  to  receive  the  same. 

In  witness  whereof,  we  have  severally  paid  unto  the  said  A.  B., 
the  sum  of  one  dollar,  in  the  name  of  attornment,  and  in  part  of 
the  said  rents. 

Conclusion  and  Schedule,  {a$  in  n.  900a.) 
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900c.  Clause  of  Attornment  hy  Mortgagor  to  Mortga- 
gee in  a  Mortgage  Deed, 

"  And  for  the  better  enabling  the  said  {mortgagee)  to  receive  and 
"  enforce  payment  of  the  interest  hereby  reserved  on  the  several  days 
"  herein  before  appointed  for  payment  thereof,  the  said  {mortgagor) 
**  does  hereby  attorn  and  become  tenant  to  the  said  (mortgagte)  at 
"  the  yearly  rent  of  $  {the  sams  as  the  amount  of  the  inter- 

"  est)  to  be  paid  in  two  equal  half  yearly  payments,  on  the 
"  day  of  ,  and  in  every  year  during  the  continuance 

"  of  this  mortgage  security." 


900d.  Attornment  bg  a  Tenant  to  a  Mortgagee  o/fer  a 
Judgment  recovered  by  him  in  an  action  of  Ejectment. 

Whereas,  {mortgagee)  of  in  ,  has  lately  ob- 

tained a  judgment  in  an  action  of  ejectment  brought  against  me 
for  {here  set  out  the  parcels  as  described  in  the  judgment)  now  in  ray 
possession,  situate  within  the  of  ,  in  the  county 

of  ,  which  said  premises  have  been  conveyed  to  the  said 

{mortgagee^)  his  heirs  and  assigns,  by  a  certain  indenture,  dated  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  and  made  between   {mortgagor)  of 

of  ,  of  the  one  part,  and  the  said  {mortgagee) 

of  the  other  part. 

Now,  I  do  hereby  attorn  and  become  tenant  to  the  said  {mort- 
gagee) for  or  in  respect  of  the  several  messuages,  farms,  and  tene- 
ments, specified  and  set  forth  in  the  schedule  hereto  annexed ; 
And  I  hereby  further  agree  to  pay  the  yearly  rent  of  $  , 

for  and  in  respect  of  the  said  premises  as  and  whenever  the  same 
shall  become  due  unto  the  said  {mortgagee,)  his  heirs,  or  assigns,  or 
his  or  their  agent  or  agents  lawfully  authorized  by  him  or  them  to 
receive  the  same,  and  m  testimony  of  such  attornment  have  paid 
to  the  said  {mortgagee)  the  sum  of  one  dollar  in  part  of  the  said 
rent  payable  by  me ;  And  I  do  hereby  further  agree  on  the  expira- 
tion or  sooner  determination  of  my  lease  in  the  said  premises,  to 
deliver  up  the  possession  of  the  same  unto  the  said  {mortgagee,)  his 
heirs  or  assigns,  and  that  I  will  not  pay  such  rents  nor  deliver  up 
possession  of  the  said  premises,  or  any  of  them,  or  any  part  of  the 
same,  to  any  other  person  or  persons  whomsoever,  unless  com- 
pelled so  to  do  by  the  judgment,  order,  or  decree  of  some  court  of 
law  or  equity. 

Ik  witness,  dkc,  {as  in  n.  900a.) 
384 


CHAPTER    IX. 
MARRIAGE    ARTICLES. 

NOTES. 

901.  A  deed  of  settlement  is  usually  prepared  at  onco  without 
previous  articles  where  the  property  is  inconsiderable,  and  this  is  to 
DC  recommended  in  every  case  where  it  is  practicable. 

902.  Marriage  settlements  are  valid  as  against  creditors,  whether 
executed  before  or  after  the  marriage,  if  they  are  in  pursuance  of 
articles  entered  into  before  marriage,  and  this  without  reference  to 
the  settlor  being  in  debt  or  not  at  the  time  of  the  settlement. 
{Campion  vs.  Cotton,  17  Ves.,  263.)  And  semble  that  an  agreement 
in  consideration  of  marriage,  and  to  settle  after-acquired  property, 
will  be  good  against  creditors,  though  the  settlor  were  in  debt  at 
the  time  of  the  agreement ;  but  the  settlor  himself  may  defeat  it 
by  conveyance  to  a  purchaser  for  valuable  consideration,  even 
though  he  have  express  notice  of  the  prior  settlement. 

903.  Marriage  articles  are  toithin  the  29  Car,  ii.,  c,  3,  s.  4,  and 
must  therefore  be  signed  by  the  party  to  be  charged ;  but  they  may 
be  established  through  the  medium  of  letters,  as  in  the  case  of 
agreements  to  purchase  real  estate.  And  if  intended  to  be  written, 
and  that  intent  is  prevented  by  the  fraud  of  one  of  the  parties, 
equity  will  compel  performance ;  and  so  if  there  has  been  part  per- 
formance of  an  unwritten  agreement,  as  where  the  wife,  under  such 
agreement,  was  permitted  to  enjoy  the  interest  of  a  certain  sum 
for  her  separate  use  during  the  marriage,  equity  will  enforce  specific 
performance ;  but  marriage  itself  is  not  part  performance. 

904.  The  construction  of  marriage  articles  by  courts  of  equity  is 
not  merely  technical,  but  according  to  the  intention  of  the  parties, 
and  that  intention  is  held  to  be  mainly  a  provision  for  the  issue ; 
therefore,  when  the  words  of  the  articles  would  confer  an  estate  tail 
on  the  settlor  which  he  might  bar  and  defeat,  equity  will  direct  a 
strict  settlement,  and  cut  down  the  settlor^s  estate  to  a  life  estate 
onl V.  Daughters  also  are  included  in  the  general  term  "  issue," 
and  estates  will  be  decreed  to  be  limited  to  them  accordingly. 

906.  The  recital  is  usually  confined  to  that  of  the  intended  mar- 
riage, except  where  it  is  desirable  to  show  the  interest  which  the 
settlor  takes  in  the  property,  or  the  power  which  he  has  of  making 
the  settlement ;  but,  if  the  articles  arc  in  consideration  of  a  mutual 
settlement,  the  deeds  or  agreements  should  be  briefly  recited. 
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906.  In  strict  settlements  the  property  is  usually  settled  on  the  in- 
tended husband  for  life,  with  a  rent  char^  to  the  wife,  if  she  sur- 
vive him,  remainder  to  the  children  of  the  marriage  in  tail,  witli 
power  to  raise  portions  for  younger  children,  to  grant  leases,  and  the 
usual  powers  of  sale  and  exchange. 

These  objects  arc  effected  in  the  following  manner : — 

(1.)  The  property  is  conveyed  to  trustees  to  uses  by  name,  and 
their  heirs,  to  the  use  of  the  trustees  of  the  tertriy  [who  are  different 
persons,  and  must  be  named,]  their  executors,  administrators,  and 
assigns,  for  a  long  term  of  years,  upon  the  trusts  mentioned. 

(2.)  That,  subject  thereto,  the  property  is  to  be  to  the  use  of  the 
intended  husband  for  life,  without  impeachment  of  waste. 

(3.)  That,  after  his  death,  the  wife  shall  have  a  rent  charge  by 
way  of  jointure  out  of  the  premises,  stating  the  periods  of  payment, 
and  giving  her  the  usual  powers  of  distress  and  entry. 

(4.)  Estates  tail  are  next  limited,  whether  special  or  otherwise, 
and  also,  if  daughters  take,  whether  they  are  to  take  successive  es* 
tates  or  as  tenants  in  common ;  and,  in  the  latter  case,  cross  remain- 
ders usually  take  place,  and  should  be  stated,  with  a  final  limitation 
of  the  ultimate  remainder. 

(6.)  Next  comes  the  agreement  to  raise  portions  for  the  younger 
children ;  the  consent  of  parents  thereto,  if  necessary,  and  the  pre- 
cise amount,  and  the  mode  of  rabing  them,  [as  by  sale  or  other- 
wise,] are  carefully  set  out. 

(6.)  Powers  of  leasing^  if  granted,  should  state  the  term  for  which 
the  property  is  to  be  let,  and  whether,  as  is  usual,  the  power  is  to 
be  restricted  to  granting  leases  in  possession. 

(7.)  Powers  cf  sale  and  exchange  are  now  given  to  the  trustees  to 
uses ;  and,  if  any  of  the  premises  consist  of  an  undivided  estate,  a 
flower  of  partition  should  be  added,  for  it  is  doubtful  whether  a 
mere  power  of  sale  will  authorize  a  partition. 

The  articles  conclude  by  providing — 

(8.)  Power  to  appoint  new  trustees,  and  all  other  usual  powers 
contained  in  such  settlements. 

907.  Any  proviso  intended  to  defeat  a  part  or  all  of  the  settled  es- 
tates on  the  happening  of  an  event,  as  the  bankruptcy  of  the  huft- 
band,  must  be  m  the  articles,  otherwise  it  cannot  be  put  in  a  settle- 
ment executed  afler  marriage ;  but  it  is  important  to  note  that,  un- 
der the  bankrupt  laws  in  England,  the  property  of  the  intended 
wife,  and  that  only,  or  the  husband^s  property  to  an  equal  amount 
in  lieu  thereof,  may  be  so  settled  as  to  survive  the  bankruptcy. 

908.  A  power  of  revocation,  if  general,  will  avoid  the  settlement, 
as  against  strangers,  under  27  £liz.,  c.  4,  s.  15,  but  the  statute  does 
not  extend  to  personal  estate.  And  a  power  in  sale  and  exchange 
clauses  intended  to  effectuate  the  settlement,  as  to  revoke  old  uses, 
will  not  cause  such  avoidance,  nor  will  a  power  of  revocation  de-> 
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pendent  on  the  consent  of  others,  over  whom  the  settlor  has  no  con- 
trol ;  but  a  general  power  to  mortgage  or  lease  on  fines  will  avoid 
the  settlement. 

909.  Ordiruiry  uttlemenis  on  husband  and  wife,  and  their  issue, 
should  clearly  define  the  estates  and  interests,  and  powers  of  ap- 
pointment should  be  so  given  as  to  leave  no  doubt  whether  they  are 
joint  or  several ;  and,  if  joint,  whether  to  the  survivor,  and,  if  so, 
whether  to  be  exercised  by  will  as  well  as  deed ;  and,  if  the  power 
bo  to  the  wife  onlv,  whether  it  is  to  be  exercised  as  well  coverle  as 
sole. 

Limitations  in  default  of  appointment  next  follow,  and  the  pin- 
money  of  the  wife,  if  any,  should  be  precisely  stated,  and  the  par- 
ticular property  to  be  charged  with  it ;  and  the  limitations  or  trusts 
in  favor  of  the  issue  of  the  marriage  require  equal  precision. 

910.  Stock  in  public  funds  cannot  pass  by  a  deed  of  assignment 
at  law,  and  therefore  the  practice  is  to  transfer  it  into  the  nanus  of 
the  trustees  of  the  settlement  upon  the  trusts  therein  declared. 

911.  If  future  acquired  property  is  intended  to  be  embraced  by 
the  settlement,  it  must  be  expressly  stated,  and  this  is  usually  the 
case  where  the  intended  wife  has  future  expectances,  which  are  not 
intended  to  be  under  the  control  of  her  husband. 

912.  If  property  is  to  be  settled  to  the  separate  use  of  the  vnfey  it 
shotdd  be  stipulated,  if  real  estate,  that  it  shall  be  conveyed,  and,  if 
personalty,  assigned  to  trustees  in  trust  for  her  until  the  marriage,  and 
after  marriage  in  trust  during  the  joint  lives  of  her  and  her  hus* 
band  to  pay  the  rents  and  profits,  or  interests  and  dividends,  as  she, 
by  any  writing,  but  not  by  way  of  anticipation,  may  appoint,  and 
in  default  of  appointment  into  her  own  hands,  for  her  sole  and  sepa^ 
rate  use,  free  from  the  debts  or  control  of  her  husband ;  and  if  he 
die  before  her,  then  in  trust  for  her,  her  heirs,  executors,  or  adminis- 
trators, according  to  the  nature  of  the  property ;  but  if  she  die  first, 
then  upon  such  trusts  as  she  shall  by  will  appoint,  and  in  default  of 
appointment  in  trust  for  the  children  of  the  marriage,  and  if  no 
children  then  for  her  heirs  or  next  of  kin. 

Marriage  Settlements. 

913.  The  title  of  the  property  to  be  settled  should  be  investi^i^a- 
ted,  and  all  outstanding  legal  estates,  if  any,  should  bo  got  in ;  for, 
otherwise,  the  settlor,  by  mortgaging  the  property  to  some  one  who 
had  no  notice  of  the  settlement,  might  defeat  the  settlement  to  the 
extent  of  the  mortgage.  Incumbrances  also  should  be  cleared  off; 
and,  if  it  cannot  be  otherwise  done,  a  power  to  sell  part  of  the  prop- 
erty, for  the  purpose  of  paying  them  off,  should  be  reserved. 

914.  When  the  settlor  is  tenant  in  tail,  and  a  disentailing  deed  is 
necessary  to  enable  him  to  make  the  settlement,  it  is  better  done 
by  a  separate  instrument. 
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015.  If  money  secured  by  niorigape  is  part  of  the  settlement,  two 
deeds  will  be  necessary— on«  to  transfer  the  mortgage  and  mortgaged 
premises  to  the  trustees  of  the  settlement,  to  stand  possessed  of  the 
same  upon  the  trusts  declared  therein,  and  the  other  to  declare  the 
trusts  of  the  settlement;  because,  as  all  deeds  of  transfer  of  mort- 
gage form  part  of  the  mortgagor's  title^  he  is  entitled,  on  redeeming 
the  mortgage,  to  have  every  deed  of  convQj^anee  or  transfer  of  the 
premises  delivered  to  him.  And  the  same  in  the  case  of  railway 
shares :  one  deed,  duly  registered  on  the  books  of  the  railway  com- 
pany, and  indorsed  accordingly,  must  transfer  the  shares  to  the 
trustees ;  and  another — t. «.,  the  deed  of  settlement  itself — must  de- 
clare the  trusts  on  which  the  shares  are  held. 

916.  Aitsignment  of  personal  securities  should  always  contain  a 
power  of  attorney  to  sue  for  and  enforce  payment,  and  also  a  power 
to  compound  or  compromise  such  debts. 

917.  If  moneys  to  be  settled  are  payable  at  some  future  period^  the 
settlor  enters  into  a  covenant  with  the  trustees  concerning  the  same, 
and  sometimes  gives  a  Inmd  as  additional  security. 

916.  Where  moneys  advanced  to  the  husband  are  secured  by  a 
policy  on  his  life,  the  policy  should  be  assigned  to  the  trustees,  with 
a  covenant  that  the  settlor  will  keep  up  the  policy  at  his  own  cost, 
and  a  power  to  the  trustees  to  do  so  out  or  the  trust  moneys  in 
case  of  his  default. 

919.  Provision  for  the  children  of  the  vnfe  by  a  former  marriage 
should  be  made  in  the  deed  of  settlement,  or  by  some  instrument 
in  which  her  intended  husband  concurs.  This  is  the  prudent  course, 
though  not  absolutely  necessary ;  for  though,  after  a  treaty  of  mar- 
riage has  commenced,  an  intended  wife  cannot  dispose  of  her  prop- 
erty, real  or  personal,  without  the  consent  of  her  intended  husband, 
this  case  of  making  reasonable  provision  for  the  children  of  a  former 
marriage  is  an  exception  ;  but  still  it  is  far  better  to  make  such  provis- 
ion openly  than  in  such  a  way  as  to  appear  like  a  fraud  on  the  marriage. 

920.  The  settlement  should  be  strictly  in  conformity  with  the  arti- 
cles, otherwise  equity  will  set  it  aside  and  decree  a  settlement  in 
conformity ;  but,  if  the  settlement  is  made  before  marriage,  and  is 
not  expressed  to  bo  in  pursuance  of  previous  articles,  equity  will 
not  rectify  discrepancies,  but  presume  that  the  parties  had  aban- 
doned the  articles,  and  made  a  fresh  arrangement ;  but,  whether  be- 
fore or  after  marriage,  a  settlement  expressed  to  be  made  in  pursu- 
ance of  articles  will  be  rectified  in  equity,  even  against  a  purchaser 
for  valuable  consideration,  with  notice  of  the  articles. 

921.  All  persons  having  any  estate  or  interest  in  the  settled  prop- 
erty, or  intended  to  be  bound  by  the  settlement,  should  be  made 
parties  to  it,  and  execute  it,  or  perform  some  act  by  which  they  rec- 
ognize its  authority ;  but  the  better  way  is  for  the  trustees,  and 
every  other  party,  to  execute  the  deed. 
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922.  Hie  profession  or  trade  and  abode  of  tlie  parties  should  be 
particularly  set  out,  since  many  years  may  elapse  before  the  settle- 
ment is  acted  upon :  this  will  assist  the  discovery  of  the  trustees 
and  others  taking  an  interest  under  the  deed. 

923.  The  recitals  are  always  short,  and  may  be  entirely  dispensed 
with  in  ordinary  cases ;  but,'  if  the  settlement  is  in  exercise  of  a 
power ^  the  deed  or  will  creating  such  power  should  be  recited,  so  as 
to  show  that  the  terms  of  the  power  have  been  strictly  complied 
with.  And  so  also,  where  an  annuity  is  the  subject  of  the  settlement, 
the  instrument  creating  the  annuity  should  be  recited,  and  the  same 
rule  applies  to  personal  securities  and  policies  of  assurance,  the  na- 
ture of  which  should  be  plainly  set  out  in  recital ;  and  to  a  settle- 
ment of  the  wife's  property  to  defeat  bankrvpt  laws,  in  which  case 
the  title  of  the  property  to  be  settled  should  be  historically  recited ; 
then  the  agreement  for  the  marriage,  and  that  the  wife's  fortune, 
naming  the  amount,  was  to  be  paid  to  tlie  iuisband  in  consideration 
of  the  settlement  therein  after  contained,  and  that  such  fortune  had 
been  actually  paid  over. 

924.  The  testatum, — The  marriage  is  a  sufficient  consideration 
when  the  settlement  is  executed  before  marriage,  or  in  pursuance  of 
articles  made  before  marriage ;  but  where  there  is  real  estate,  a  nom- 
inal consideration  of  five  shillings  is  usually  put  in,  and  where  the 
intended  wife's  fortune  is  part  of  the  consideration,  or  where  there 
is  a  mutual  settlement,  the  amount  and  nature  of  the  consideration 
should  be  stated. 

925.  The  habendum  should  always  be  to  the  trustees  in  joint  ten- 
ancy, so  that  the  whole  estate  may  go  to  the  survivor  in  case  of  death ; 
and,  if  the  property  is  freehold,  the  limitation  should  be  to  the  trust- 
ees, and  their  heirs,  to  the  uses,  trusts,  &c.,  therein  after  declared. 
Care  must  be  taken  not  to  limit  the  estate  in  such  terms  as  would 
execute  the  uses  in  the  tnistecs;  and  therefore  the  words  "unto  and 
to  the  use  of  the  trustees"  must  not  be  used,  for  they  would  give 
them  the  legal  estate,  and  the  estates  arising  out  of  their  seizin 
would  be  merely  equitable. 

926.  Leaseholds  for  lives  may  be  settled  in  the  same  way  as 
freeholds;  but,  in  the  case  of  leaseholds  for  years,  whether  for  an 
absolute  term  or  determinable  on  lives,  there  is  no  mode  of  limita- 
tion by  which  the  beneficiaries  can  be  made  to  take  a  legal  estate. 

927.  Declarations  of  uses  and  trusts  are  usually  in  the  following 
order : — 

(1.)  For  the  settlor,  in  case  of  his  death  after  the  execution  of  the 
settlement  but  before  the  marriage.  A  rare  occurrence,  but  one 
that  has  happened. 

(2.)  The  use  of  a  rent  charge,  [if  any,]  by  way  of  jointure  for 
the  wife,  or  provision  for  the  husband,  or  any  other  purpose, 
with  powers  of  distress  and  entry. 
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.    (3.)  Any  term  of  years,  created  for  any  purpose  of  the  settle- 
ment, should  come  next. 

(4.)  In  strict  settlements  now  follow  limitations  to  the  settlor  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  re- 
mainder to  first  and  other  sons  of  the  marriage  in  tail,  remainder 
to  the  use  of  daughters  as  tenants  in  common  in  tail,  with  cross  re- 
mainders between  them,  and  an  ultimate  remainder  to  the  right 
heirs  of  the  settlor. 

928.  Sons  of  any  future  marriage  are  usually  objects  of  the  set- 
tlement before  the  daughters  of  tiie  intended  marriage;  and,  when 
this  is  desired,  a  limitation  to  the  first  and  other  sons  by  any  future 
marriage  must  come  before  the  limitation  to  the  daughters  of  the 
intended  marriage. 

929.  Trustees  to  preserve  continffent  remainders  are  not  actually 
necessary  in  England,  since  the  8  and  9  Vic,  c.  106,  which  expressly 
enacts  that  contingent  remainders  shall  not  fail  by  the  destruction  of 
the  prior  particular  estate.  The  clause  is,  however,  usually  inserted 
pro  mojoie  cantetdy  and,  when  used,  should  always  limit  the  estate 
of  the  trustees  for  the  life  of  the  preceding  tenant  for  life,  other- 
wise they  will  take  the  legal  fee.  As  to  certain  contingent  remainders 
in  Canada,  see  Revised  Statutes,  Cap.  XC,  p.  902. 

Sometimes  a  tenn  of  ninety-nine  years  is  limited  to  the  husband, 
if  he  shall  so  long  live,  instead  of  a  life  estate,  to  prevent  the  estate  tail 
being  barred  without  consent  of  the  trustees ;  for  then  the  freehold  vests 
in  them  during  the  term,  and  semble  that  they  could  not  consent  to 
bar  the  estate  tail  without  the  direction  of  the  Court  of  Chancery*. 

930.  Without  impeachment  of  waste  is  a  usual  condition  of  the 
life  estate,  or  term  limited  to  the  husband.  This  enables  him  to 
work  mines  and  quarries  already  open,  but  not  to  open  new  ones;  to 
cut  down  timber  in  a  husband-like  mannery  with  due  regard  to  the 
beauty  of  the  place,  but  not  to  cut  down  young  trees,  or  trees  for 
ornament  or  shelter  to  the  mansion ;  nor  to  pull  down  houses,  or 
even  to  allow  them  to  go  to  ruin  for  want  of  repairs. 

931.  A  life  esta(£  to  the  wife  is  sometimes  given  in  lieu  of  a  rent- 
charge  on  the  whole  or  part  of  the  estate;  and,  if  freehold,  then 
without  impeachment  of  waste. 

932.  Leaseholds  for  years  cannot  bo  entailed,  and  therefore  they 
are  settled  to  hold  to  the  trustees  upon  such  trusts  as  neai'est  cor- 
respond to  the  uses  declared  of  the  freehold. 

933.  Declaration  of  trusts  of  terms  follow  the  uses  and  trusts  to 
the  parties  taking  beneficially  under  the  settlement. 

934.  When  real  estate  is  not  entailed  it  is  generally  limited  to 
the  use  of  the  husband,  with  a  provision  for  the  wife  in  the 
manner  before  mentioned,  and  a  power  of  appointment  is  given  to 
the  husband  and  wife,  or  the  survivor,  among  the  children  of  the 
marriage ;  and,  in  default  of  appointment,  the  property  is  limited  to 
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the  children  in  equal  shares,  as  tenants  in  common  in  fee,  with  cross 
remainders  and  powere  of  maintenance  and  advancement,  and  in 
case  there  are  no  children,  an  absolute  power  of  appointment  is 
limited  to  the  settlor,  to  whom,  in  default  of  appointment,  the  ulti* 
mate  use  is  also  limited. 

935.  A  hotch-pot  clause  is  usually  inserted  where  there  is  a  power 
of  appointment  in  favor  of  the  children.     (See  n.  966,  967.) 

936.  JReal  estate  is  often  settled  tn  trust  for  sale  where  it  is  not 
of  great  value,  and  is  settled  with  personal  estate,  upon  the  same 
trusts,  and  for  the  benefit  of  the  same  persons.  The  lands  arc  then 
limited  to  the  trustees  with  the  consent  of  the  husband  and  wife, 
or  of  the  survivor,  to  sell  the  same,  give  receipts  for  the  moneys, 
and  stand  possessed  of  the  same  for  the  trusts  of  the  settlement. 

937.  The  wife's  real  estate  is  settled  to  her  separate  use,  in  the 
manner  described  in  n.  912. 

938.  A  power  of  appointment  over  the  legal  estate  may  be  re- 
served to  a  married  woman  who  has  a  legal  estate  in  fee  in  the 
same  premises.  {See  form  n.  962.)  An  erroneous  supposition  to 
the  contrary  was  the  origin  of  the  practice  of  vesting  the  legal  es- 
tate in  trustees ;  but,  when  it  is  intended  to  prevent  both  her  and 
her  husband  from  alienating  the  annual  profits  during  her  lifetime, 
the  estate  should  always  be  vested  in  trustees,  upon  trust  to  pay  the 
rents  into  her  hands  for  her  separate  use,  and  without  the  power  of 
anticipation.  If  this  be  omitted,  she  may  by  one  sweeping  appoint- 
n)ent  pass  away  her  whole  interest ;  but  this  restriction  is  effective 
only  during  coverture,  for  in  widowhood  she  regains  her  power  of 
alienation,  which  is  again  suspended  if  she  marry  again. 

939.  As  to  future  acquired  properlj/  of  the  wife  see  n,  9l\, 

940.  The  usual  trusts  of  personal  property  are  life  interests  to 
the  husband  and  wife,  with  a  power  of  appointment  in  favor  of  the 
children,  who,  in  default  thereof,  take  equally  as  tenants  in  common ; 
and,  if  there  are  no  children,  the  settlor  takes  an  absolute  power  of 
appointment,  which,  if  he  do  not  exercise,  it  is  transmitted  to  his,  or 
to  his  wife's,  personal  representatives.  Provisions  for  the  mainte- 
nance and  advancement  of  the  children  during  their  minority  arc 
also  usual. 

941.  If  the  settled  property  moves  from  the  intended  husband,  the 
usual  form  will  be  foimd  at  n.  967. 

942.  Powers  of  appointment  in  favor  of  children  are  usually  joint, 
to  the  husband  and  wife  during  their  life,  and  to  the  survivor  of 
them ;  and,  if  this  latter  clause  be  omitted,  the  power  will  cease  on 
the  death  of  either.  If  it  is  intended  that  the  survivor  may  exer- 
cise the  power  by  will  as  well  as  deed,  that  should  be  stated. 

943.  Trusts  in  favor  of  children  are  usually  for  such  of  them  as, 
if  sons,  attain  the  age  of  twenty-one ;  or,  if  daughters,  attain  that 
age  or  marry. 
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944.  Next  of  kin  means  " kindred  of  hlood^'*  so  that  a  husband  is 
not  included  in  those  terms.  If,  therefore,  the  husband  is  intended 
to  take  under  the  ultimate  trusts,  the  trusts  should  be  declared  for 
the  wife's  executors  or  administrators,  when  he,  if  in  either  charac- 
ter, will  be  entitled ;  but  if  it  be  intended  to  exclude  him,  then  the 
ultimate  trusts  should  be  for  the  wife's  next  of  kin. 

945.  Power  to  grant  leasen  in  posseainon  only  should  be  clearly  so 
stated,  and  that  no  fine-premium  or  fore-gift  should  be  taken  for 
making  the  same ;  and  that  every  such  lease  shall  contain  a  proviso 
for  re-entry  for  non-payment  of  the  rent  for,  say,  twenty-one  days; 
and  that  the  lessee  shall  covenant  to  pay  the  same,  and  execute  the 
lease,  or  a  counterpart,  and  so  that  he  shall  not  be  dispunishable 
for  waste. 

946.  Where  it  has  been  customary  to  grant  renewals  of  leases^  a 
power  to  do  so,  on  the  tenns  which  have  been  usual,  is  generally  in- 
serted in  the  settlement. 

947.  Power  to  grant  building-leases  is  very  desirable  in  many 
cases. 

948.  Power  to  trustees  to  give  receipts  is  best  given  by  declaring 
that  the  receipt  of  the  trustees  or  trustee  for  the  time  being  shall 
be  a  discharge  for  all  money  expressed  to  have  been  received  by 
them  under  the  trusts  of  the  settlement ;  but,  if  the  names  of  the 
trustees  are  mentioned,  the  power  should  be  extended  to  the  surviv- 
or of  them,  and  "  to  other  the  trustees  or  trustee  for  the  time  be- 
ing of  these  presents ; "  for,  where  the  trustees  are  mentioned  by 
namCy  every  trustee  who  accepted  the  trusts  must  concur  in  the  re- 
ceipt, even  though  he  have  released  his  estate  to  the  other  trustees, 
but  the  above  method  will  obviate  this  objection. 

949.  In  the  appointment  of  new  trustees  it  should  be  provided 
that,  immediately  on  appointment,  all  the  trust  estates  shall  be  con- 
veyed to  and  invested  in  them,  and  that  every  new  trustee,  before 
as  well  as  after  such  conveyance,  shall  have  the  same  power  as  if  he 
had  been  originally  appointed  a  trustee  by  the  deed  of  settlement  it- 
self The  latter  part  of  this  clause  is  important,  because  a  mere  ap- 
pointment does  not  of  itself  make  the  appointee  a  complete  trustee, 
nor  can  he  act  as  such  until  the  estate  is  vested  in  him  by  an  actual 
conveyance  or  assignment  of  the  property. 

950.  The  clause  of  indemnity  to  trustees  against  the  acts  of  co- 
trustees, and  for  involuntary  losses,  and  for  liabilities  under  receipts 
given  for  conformity,  &c.,  <fec.,  &c.,  usually  ends  the  settlement; 
but  it  is  of  no  real  use^  for  courts  of  equity  pay  little  regard  to  it. 
The  responsibilities  of  trustees,  from  which  they  cannot  be  shielded 
by  any  proviso,  are  indeed  so  great  that  it  is  surprising  that  per- 
sons who  are  aware  of  them  will  undertake  so  thankless,  so  trouble- 
some, so  unprofitable,  and  so  dangerous  an  office.  That  it  is  so  fre- 
quently undertaken,  nevertheless,  and  its  duties  satisfactorily  per- 
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formed,  under  circumstances  which  require  far  more  sagacity  and 
courage  tlian  the  ordinary  business  of  the  trustees  themselves,  is  a 
bright  instance  of  what  is  best  in  human  nature,  to  which  we  feel 
bound  to  pay  a  just  tribute  of  admiration. 

A  trustee  is  not  accountable  if,  with  the  consent  of  the  cestuin  qve 
trusty  he  permit  a  co-trustee  to  keep  moneys  in  his  hands  which  he 
misapplies,  at  least  so  far  as  the  consenting  cestui  que  (rust  is  con- 
cerned ;  nor  is  he  accountable,  if  all  parties  consent,  though  the 
person  holding  the  money  become  insolvent ;  nor  where  the  money 
is  deposited  with  a  banker  who  fails,  when  such  deposit  is  made 
from  necessity^  or  in  conformity  to  common  usage,  15  L.  T.  Rep., 
530. 

Post  Nuptial  and  Voluntary  SEn7.EMENTs. 

951.  Settlements  not  made  in  pursuance  of  articles  entered  into 
before  marriage  are  merely  voluntary,  and  do  not  bind  the  creditors 
of  the  settlor,  nor  a  purchaser  for  valuable  consideration,  though 
they  bind  the  settlor  himself,  (h^e  exception  to  this  rule  occurs  in 
])OMt  nuptial  settlements  made  under  a  decree  or  order  of  the  Court 
of  Chancery,  in  cases  where  a  man  has  married  a  minor,  without 
consent  of  her  parents  or  guardians. 

952.  A  power  of  revocation  contained  in  a  voluntary  settlement 
has  been  held  to  transform  the  deed  into  a  will,  (Attorney- General 
v.  Jones,  Pri.,  360 ;)  but  this  was  overruled  by  Pepys,  M.  R.,  after- 
ward Lord  Cottenham,  in  the  subsequent  case  of  Thompson  v. 
lirowncy  [3  Myl  and  Kee.] 

963.  A  deed  <^  gift  can  only  comprehend  such  property  as  the 
settlor  is  possessed  of  when  he  makes  it,  and  therefore  is  not  suit- 
ed to  the  disposition  of  fluctuating  property;  this  inconvenience 
may  bo  avoided  by  making  out  a  schedule  of  the  property  compre- 
hended in  the  deed,  and  disposing,  by  will  made  at  the  same  time 
and  in  which  the  settlement  is  recited,  of  any  other  property  upon 
the  same  tnists  as  those  in  the  settlement. 

Separation  Deeds. 

954.  Perhaps  the  establishment  of  courts  of  marriage  and  divorce, 
like  those  in  England,  may  alt^jr  many  rules  of  practice  with  regard 
to  deeds  of  separation,  which  the  ecclesiastical  courts  at  home  con- 
stantly refused  to  recognize,  as  being,  in  fact,  an  anomalous  species 
of  divorce,  and  in  the  mean  time  we  omit  further  notice  of  them 
for  want  of  space  in  the  present  volume. 
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955.  Marriage  Articles. 

This  indenture,  made  the  dav  of  ,  between 

A.  B.,  of  of  ,  in  tKe  county  of  , 

and  Province  of  Canada,  ,  of  tlie  first  part;  £.  D.,  of 

of  ,  daughter  of  ,  of  the  second 

part;  and  C.  D.,  of  of  ,  and  E.  F.,  of 

of  ,  of  the  third  part,  witnessetli : — 

That  whereas  the  said  E.  D.  is  seized  in  fee  of  and  in  certain 
lands  and  tenements,  with  their  appurtenances,  situate,  lying,  and 
being  (describe  the  situation  of  the  property  carefully  ;) 

And  whereas  a  marriage  is  shortly  intended  to  be  solemnized 
between  the  said  A.  B.  and  E.  D.,  with  whom  the  said  A.  B.  is  to 
have  and  receive  dollars  in  money,  over  and  besides  the  lands, 

<&c.,  above  mentioned,  as  and  for  her  marriage  portion ; 

Now  therefore  it  is  covenanted  and  agreed,  by  and  between 
the  said  parties  to  these  presents,  as  follows : — 

First,  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, doth  covenant  and  agree  with  the  said  C.  D.  and  E.  F.,  their 
heirs  and  assigns,  that  they,  the  said  A.  B.,  and  E.  D.,  his  intended 
wife,  in  case  the  said  intended  marriage  shall  be  solemnized,  by  some 
good  and  sufficient  conveyance  or  conveyances,  will  settle  and  assure 
the  aforesaid  lands  and  tenements,  with  the  appurtenances,  whereof 
she,  the  said  E.  D.,  is  seized  as  aforesaid,  on  and  to  the  said  C.  D.  and 
E.  F.,  TO  THE  USB  of  the  said  A.  B.  duiing  the  term  of  his  natural  life ; 
And  from  and  after  the  decease  of  the  said  A.  B.,  then  to  the  use 
of  the  said  E.  D.,  his  intended  wife,  for  and  during  the  term  of 
her  natural  life ;  And  from  and  after  her  decease,  then  to  the  use 
of  the  heirs  of  the  body  of  the  said  E.  D. ;  And  on  the  default  of 
such  issue,  then  to  the  use  of  the  said  E.  D.,  her  heirs  and  assigns, 
and  to  and  for  no  other  use,  intent,  or  purpose,  whatsoever. 

And,  secondly^  for  as  much  as  the  said  A.  B.  is  not  at  present 
seized  or  possessed  of  any  estate  sufficient  to  make  a  jointure  for 
the  said  E.  D.  equivalent  to  her  fortune,  the  said  A.  B.  doth,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant,  grant, 
and  agree,  to  and  with  the  said  C.  D.  and  E.  F.,  their  heirs  and  as- 
signs, that,  in  case  the  said  .intended  marriage  shall  take  effect,  he, 
the  said  A.  B.,  shall  and  will,  by  his  last  will  and  testament,  in 
writing  or  otherwise,  give  and  assure  unto  the  said  E.  D.  the  sum 
of  dollars,  of  lawful  money  of  Canada,  to  be  by  her  re- 

ceived and  taken,  to  her  own  proper  use  and  benefit,  in  case  she 
shall  survive  the  said  A.  B. 
394 


FORKS. 


In  WITNXB8  WHBREOF,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  above  written. 

Signed,  sealed,  and  delivered  )  A.  B.     [Seal.] 

in  presence  of  >  £.  D.     [Seal.] 


956.  Settlement  of  an  Estate,  m  Contemplation  o/ 

Marriage. 

This  indebtturb,  made  the  day  of  ,  between 

E.  D.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  of  the  first  part;  C.  D., 

of  of  ,  of  the  second  part ;  and  A.  B.,  of 

of  ,  of  the  third  part,  witnesseth : — 

That  whereas  a  marriage  is  intended  to  be  solemnized  between 
the  said  parties  of  the  first  and  third  parts,  and  the  said  £.  D.  is 
possessed  of  certain  personal  estate,  to  wit :  the  sum  of 
dollars,  which  is  now  deposited  in  the  Bank,  in  the  city 

of  ,  and  shares  of  the  capital  stock  of  the 

Insurance  Company,  in  ; 

Now  THEREFORE,  in  cousidcratiou  of  the  premises,  and  of  one 
dollar  paid  by  the  said  C.  D.  to  the  said  E.  D.,  [the  receipt  whereof 
is  liereby  acknowledged,]  the  said  E.  D.  doth  hereby  assign,  trans- 
fer, and  set  over,  to  the  said  C.  D.,  his  executors  and  adminis- 
trators, all  the  moneys,  property,  and  effects  above  mentioned.  To 
hold  the  same  to  him,  the  said  C.  D.,  his  executors  and  admin- 
istrators, upon  the  special  trusts  and  for  the  uses  and  purposes  fol- 
lowing, to  wit : 

(I.)  That,  until  the  solemnization  of  the  said  marriage,  the  said 
C.  D.  shall  pay  over  to  the  said  E.  D.,  or  shall  empower  her  to  re- 
ceive, for  her  own  Uf>e,  all  the  income,  profits,  and  dividends  arising 
from  the  said  moneys  and  efiects,  and  from  any  other  estate  whicn 
may  be  substituted  therefor,  as  is  herein  after  provided. 

(2.)  That,  from  and  after  the  solemnization  of  the  said  marriage, 
and  during  the  coverture  of  the  said  E.  D.,  the  said  C.  D.  shall  re- 
ceive and  collect  the  income,  profits,  and  dividends  of  the  said  tnist 
moneys  and  efiects,  or  of  any  other  substituted  estate,  so  often  and 
whenever  the  same  shall  be  payable ;  and,  after  deducting  all  nec- 
essary expenses,  shall  pay  over  the  same,  or  so  much  thereof  as  she 
shall  not  direct  to  be  added  to  the  principal,  for  the  purpose  of  ac- 
cumulation, to  the  said  E.  D.,  upon  her  sole  and  separate  receipt  there- 
for, and  free  from  the  control  or  interference  of  her  said  husband,  or 
any  other  person  whomsoever. 

(3.)  That,  in  case  of  the  decease  of  the  said  E.  D.,  after  the  solem- 
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nization  of  the  said  marriage,  and  during  the  life  of  her  said  hus- 
band, the  said  money  and  ctfccts  shall  be  transferred  and  paid  over, 
by  the  said  trustee,  to  such  person  or  persons  as  she,  the  said  PI 
D.,  by  an  instrument  or  note  in  writing,  subscribed  by  her  in  the 
presence  of  at  least  two  competent  witnesses,  shall  order  and  ap- 
point to  receive  the  same;  And  in  default  of  her  making  such  ap- 
pointment, the  same  shall  be  transferred  and  paid  to  the  said  A.  B. ; 
And  in  case  of  his  decease  before  the  said  property  shall  be  actually 
transferred  and  paid  over  to  him,  then  to  such  person  or  persons 
as  would  be  the  legal  representatives  of  the  said  £.  D.  by  the  stat- 
ute for  the  distribution  of  intestate  estates. 

(4.)  That,  in  the  event  of  the  decease  of  the  sjud  A.  B.  during 
the  lifetime  of  the  said  E.  D.,  all  the  property  then  held  in  trust  un- 
der this  indenture  shall  be  transferred  and  conveyed  back  to  the 
said  E.  D. ;  And,  until  so  transferred,  the  tnistee  shall  pay  over  to 
her,  or  empower  her  to  receive,  the  income,  profits,  and  dividends 
of  the  same,  for  her  own  use. 

(5.)  Th  \t  the  said  trustee  shall  have  power,  with  the  approba- 
tion or  at  the  request  of  the  said  £.  D.,  expressed  in  writing,  to 
sell  and  dispose  of  the  said  trust  estate,  or  any  part  of  it,  and  the 
proceeds  to  invest  in  other  personal  or  real  estate,  according  to  the 
written  direction  of  the  said  E.  D. ;  And  the  estate  so  purchased 
shall  be  had  and  held  by  the  trustee  upon  the  same  tnisU*  and  for 
the  same  uses  and  purposes  as  aforesaid. 

(6.)  That,  in  case  of  the  decease  of  the  party  of  the  second  part, 
or  of  his  resignation  of  said  trust,  he,  or  his  executors  or  adminis- 
trators, shall  convey,  transfer,  and  pay  over  the  whole  of  the  tinist 
estate  then  held  by  him,  to  such  person  or  persons  as  may  be  ap- 
pointed in  writing,  by  the  said  E.  D.,  to  be  the  trustee  or  trust- 
ees under  this  indenture ;  And  such  new  trustee  or  trustees 
sliall  have  all  the  powers,  and  shall  hold  the  trust  estate,  subject 
to  all  the  provisions  herein  set  forth  and  expressed ;  And  the 
receipt  of  such  new  trustee  or  trustees  for  the  trust  property  shall 
be  a  complete  acquittance  and  discharge  to  the  said  C.  D.,  his 
executore  and  administrators;  And,  in  like  manner,  other  now 
trustees  may  be  appointed  from  time  to  time,  as  occasion  may 
require. 

And  the  said  C  D.  doth  hereby  signify  his  acceptance  of  the  said 
moneys  and  effects,  and  doth  engage  to  hold  and  manage  the  same, 
upon  the  trusts  and  for  the  uses  herein  mentioned. 

And  the  said  A.  B.  doth  hereby  signify  his  assent  to  the  provis- 
ions of  this  indenture,  and  doth  covenant  with  the  said  C.  IJ.,  and 
his  successors  in  the  said  trust,  to  permit  the  said  E.  D.,  after  the 
solemnization  of  the  said  intended  marriage,  to  receive  the  aforesaid 
income,  profits,  and  dividends,  to  her  sole  and  separate  use,  and 
freely  to  dispose  of  the  trust  estate,  by  her  will,  or  by  her  testa- 
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mcntary  appointment,  and  not  to  interfere  with  the  said  trust  estate, 
otherwise  than  in  conformity  to  the  provisions  of  this  indenture. 


In  witness  whereof,  &c.,  {as  in  n.  955.)  E.  D. 

CD. 
A.  B. 


Seal. 
Seal. 
Seal. 


957.  Agueemext  for  Settlement,  before  Marriage. 

This  agreement,  made  and  entered  into  this  day  of 

,  between  A.  B.,  of  of  ,  in  the 

count)'^  of  ,  and  Province  of  Canada,  ,  of  the 

first  part ;  E.  D.,  of  of  ,  of  the  second 

part ;  and  C  D.,  of  of  ,  of  the  third  part, 

witnesseth : — 

That  whereas  a  marriage  is  about  to  be  bad  and  solemnized  be- 
tween the  said  A.  B.  and  E.  D. ;  And  the  said  A.  B.  is  desirous  of 
making  provision  for  a  fit  and  proper  settlement,  to  and  for  the  use 
and  benefit  of  the  said  E.  D.,  his  intended  wife ; 

Now  therefore  the  said  A.  B.  doth  hereby  agree  that,  if  the 
said  marriage  shall  be  had  and  solemnized  as  aforesaid,  he  shall  or 
will,  on  or  before  the  day  of  next,  assign,  trans- 

fer, and  set  over,  unto  C.  D.,  (above  mentioned  and  described,)  by  good 
and  sufiicient  transfers,  assignments,  and  conveyances,  shares 

of  the  capital  stock  of  the  Railway  Company,  now  owned 

by  and  belonging  to  the  said  A.  B. ;  And  also  the  sum  of 
dollars  in  money.     To  hold  the  same  unto  the  said  C.  D.,  to  and 
for  the  sole  and  separate  use  and  benefit  of  the  said  E.  D.,  during 
the  term  of  her  natural  life. 

And  it  is  further  agreed  between  the  said  parties  that,  in  case 
the  said  C.  D.  shall  refuse  to  accept  the  said  trust,  then  the  said 
shares,  stock  and  money  as  aforesaid,  shall  be  transferred,  assigned, 
and  set  over  unto  such  person  as  shall  be  nominated  in  writing  by 
the  said  E.  D.  as  such  trustee,  in  the  place  and  stead  of  the  said 
C.  D.,  to  be  held  by  him  to  and  for  the  use  and  benefit  of  the  said 
E.  D.,  as  aforesaid ;  And  that  the  articles  of  settlement,  to  be  ex- 
ecuted in  pursuance  hereof,  shall  contain  a  provision  for  the  ap- 
pointment of  a  trustee  to  fill  any  vacancy  which  may  transpire,  ex- 
cept as  above  provided,  by  the  nomination  in  writing  of  the  said 
E.  D. 

In  witness,  &c.,  (cm  in  n.  955.)  A.  B.     [Seal. 

E.  D.      Seal." 
C.  D.     [Seal._ 

[Special  conditions  and  provision^  may  be  inserted  in  this  agreement,  extend- 
ing the  benefit  of  the  trust  to  the  diildren  of  the  parties.     'S^  n,  965.] 
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958.  Jointure  in  Lieu  o/"  Dower. 

Tnis  iNDKNTURB,  made  and  entered  into  this  day  of 

,  between  A.  B.,  of  of  ,  in  the 

county  of  ,  and  Province  of  Canada,  ,  of  the 

first  part ;  E.  1).,  of  of  ,  of  the  second 

part;  and  C.  D.,  of  of  ,  {trustee for  the  in- 

tended  wife,)  of  the  third  part,  wituesseth : — 

That  the  said  A.  B.,  in  consideration  of  a  marriage  about  to  be 
had  and  solemnized  between  him,  the  said  A.  B.,  and  the  said  £. 
D.,  does,  for  himself,  his  heirs,  and  assigns,  covenant,  grant,  and 
agree,  to  and  with  the  said  C.  D.,  his  heirs  and  assigns,  that  he,  the 
said  A.  B.,  liis  heirs  and  assigns,  shall  and  will,  forever  hereafter, 
stand  seized  of  and  in  a  certain  tract  or  parcel  of  land,  with  the 
appurtenances,  situate  in  the  town  of  ,  in  the  county  of 

,  and  Province  of  Canada,  aforesaid,  and  bounded  and 
described  as  follows,  {description^  to  the  uses  following,  that  is  to 
say :  to  the  use  of  the  said  A.  l5.  for  and  during  the  term  of  his 
natural  life,  witliout  impeachment  of  waste,  and  after  his  maniage 
with  the  said  £.  D.;  And  after  his  decease,  to  her  use,  so  long  as 
she  shall  remain  his  widow  and  unmarried,  [or  during  her  natural 
life,]  without  impeachment  of  waste,  for  her  jointure,  and  in  lieu 
and  satisfaction  of  her  whole  dower  in  the  estate  of  the  said  A.  B. ; 
And  after  his  decease,  and  the  expiration  of  her  estate,  to  the  usb 
of  his  heirs  and  assic/ns  forever. 

And  the  said  £.  D.,  in  consideration  of  the  premises,  and  in 
consideration  of  the  sum  of  one  dollar,  paid  to  her  by  the  said  A. 
B.,  docS)  for  herself,  her  heirs,  executors,  and  administrators,  cove- 
nant and  agree,  with  the  said  A.  B.,  that  the  lands  so  assigned  to 
her  shall  be  in  full  satisfaction  of  her  dower  in  his  estate,  and  shall 
bar  her  from  claiming  the  same,  if  she  shall  survive,  after  said  mar- 
riage ;  And  further,  if  the  said  marriage  shall  be  had,  and  she 
shall  survive  him,  that  she  will  not  claim  any  share  in  his  personal 
estate,  unless  some  part  thereof  be  given  to  her  by  his  will,  or  some 
act  done  by  him  subsequent  to  the  execution  of  these  presents. 

In  witness  whereof,  {as  in  n.  955.) 


959.  Appointment  by  Deed  [be/ore  or  after  mar)'iage]  by 
Tenant  for  Life  in  possession  under  a  WiLi^  of  a  Joint- 
ure Kent-Charge  to  a  Wife. 

I,  A.  B.,  in  exercise  of  my  power  under  the  will  [dated,  «fec.,]  of 

X.  Y.,  as  tenant  for  life,  in  possession  of  the  real  estate  thereby 

limited  in  use,  appoint  that  [in  case  an  intended  marriage  between 

me  and  0.  D.,  of  ,  spinster,  shall  take  effect]  the  real 
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estate  shall,  after  my  death,  and  snbject  to  the  subsisting  limitations 
under  the  said  will,  [or  any  appointment  or  appointments  by  vir- 
tue thereof,]  which  precede  the  limitation  under  which  I  am  enti- 
tled as  such  tenant  for  life  as  aforesaid,  [but  in  priority  to  any 
portion  sum  and  interest,  or  yearly  sum  m  lieu  tnereof,  now  or 
liereafter  appointed  by  me  under  the  1000  years  term  limited  by 
the  said  will,]  remain  to  the  use  that  the  said  C.  D.  may,  if  she 
shall  survive  me,  receive  durinpj  her  life  a  rent-charge  of 
dollars,  payable  by  equal  quarterly  payments,  commencing  at  the 
end  of  three  calendar  montiis  from  my  death,  and  may  recover  all 
arrears  thereof,  [exceeding  forty  days'  arrears,]  and  all  expenses  of 
recovery,  by  entry  and  possession,  or  perception  of  rents  and  prof- 
its of  the  premises. 

In  witness,  &c.)  A.  B.     [Seal.] 


960.  Appointment  by  Deed  In/  Husband  and  Wife  [under 
a  Personal  Settlement]  of  the  Whole  Trust  Prop- 
erty among  all  Children,  in  Unequal  Shares. 

We,  A.  B.,  and  ( Christian  waz/if ,)  my  wife,  [formerly  ,  spin- 

ster,] in  exercise  of  our  power  under  our  marriage  settlement,  [dated, 
&c.,J  appoint  that  the  tnist  premises  therein  comprised  [and  which  are 
specified,  according  to  their  present  investments,  in  the  schedule 
hereto]  shall,  after  the  death  of  the  survivor  of  us,  be  held.  As  to 
dollars,  in  trust  for  C.  D.,  one  of  the  children  of  the  said 
marriage ;  As  to  dollars,  in  trust  for  E.  F.  and  G.  H.,  [two 

others  of  such  children,]  equally ;  And  as  to  the  residue,  in  trust 
for  X.  Y.,  the  only  other  child  now  living  of  the  said  mamage. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and 


961.  Appointment  by  Deed  by  Husband  surviving  [undei-  a 
Personal  Setixement]  of  the  Whole  Trust  Property 
equally  among  all  Children  but  one^  resei'ving  a  Power  of 
New  Appointment. 

I,  A.  B.,  in  exercise  of  my  power  under  my  man-iage  settlement 
[dated,  &c.,]  with  C.  B.,  deceased,  formerly  M.  N.,  spinster,  appoint 
that  dollars,  now  representing  the  tnist  premises  therein 

comprised  and  secured  by  a  mortgage,  [dated,  drc,  and  expressed  to 
be  made  between,  &c.,]  shall,  after  my  death,  be  held  in  trust  for 
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Bach  children  And  child  of  the  said  marriage,  and  in  such  manner, 
as  I  shall  by  deed,  will,  or  codicil  appoint ;  And,  so  far  as  the  same 
shall  be  unappointed,  in  trust,  in  equal  shares,  for  C.  D.,  E.  F.,  and 
G.  H.,  who  [with  X.  Y.]  are  the  only  children  born  of  the  said 
marriage. 

In  witness,  ^c,  {as  in  n.  960.) 


962.  Appointment  by  Deed  bij  a  Married  Woman  [under 
a  Power  on  a  Will]  of  the  Whole  Trust  Property 
among  all  CHILDREN,  giving  specific  parts  of  the  PROPERTY 

to  die  Eespective  Children. 

I,  A.  B.,  the  wife  of  0.  B.,  [formerly  A.  N.,  spinster,]  in  exercise 
of  my  power  under  the  will  [dated,  &c.,]  of  X.  i .,  appoint  that  the 
trust  premises  therein  comprised  [and  which  are  specified  according 
to  their  present  investments  in  the  schedule  hereto]  shall,  after  mv 
death,  be  held,  As  to  dollars       per  cent  consolidated  bank 

annuities,  in  trust  for  my  son,  0.  D. ;  As  to  the  mortgage  debt  of 
dollars,  mentioned  in  the  said  schedule,  in  trost  for  my  son, 
E.  F. ;  And,  as  to  the  mortgage  debt  of  dollars,  therein  men- 

tioned, in  trust  in  equal  shares  for  my  daughters,  L.  M.  and  N.  O., 
who  ^re  my  only  other  children  now  living. 

In  witness,  <kc.,  {as  in  n.  960.) 


963.  Appointment  hy  Deed  {by  Wife  surviving']  under  a 
Marriage  Settlement  [or  Will]  of  part  of  the  Trust 
Property. 

I,  A.  B.,  of  ,  widow,  [formerly  A.  N.,  spinster,] 

in  exercise  of  my  power  under  my  marriage  settlement  [dated,  ^fec.,] 
with  X.  Y.,  appoint  that  dollars      per  cent,  consolidated  bank 

annuities  [part  of  dollars  like  annuities  now  composing  the 

trust  funds  comprised  therein]  shall,  after  my  death,  be  held  in  trust 
for  C.  D.,  one  of  the  children  of  the  said  marriage. 

In  witness,  <fec.,  {as  in  n,  960.) 


96i.  Appointment  before  Marriage  by  Hie  Tetjavt  for  Life 
[under  a  Marriage  Settlement  of  Real  Estate]  of  Por- 
tions to  the  Children  of  a  Second  Marriage. 

I,  A.  B.,  in  exercise  of  my  power  under  my  marriage  settlement 
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[dated,  Ac.,]  with  E.  B.,  deceased,  [formerly  A.  N.,  spinster,]  ap- 
point that,  in  case  an  intended  marriage  between  me  and  C*  D.  shaJl 
take  effect,  the  trustees  or  trustee  of  the  1000  years  term,  limited 
by  the  said  settlement,  shall  [subject  to  the  trusts  of  the  said  term 
preceding  my  said  power]  execute  to  X  and  Y.,  [in  the  same  settle- 
ment named,]  or  the  survivor  of  them,  his  executors  or  administra- 
tors, or  the  trustees  or  trustee  for  the  time  being  of  the  same  prem- 
ises, upon  the  attaining  twenty-one  years  by  the  first  cliild  of  my 
marriage  with  the  said  C.  D.,  who  shall  attain  that  age,  or  upon  my 
death,  [whichever  shall  last  happen,]  a  mortgage  or  further  charge, 
with  power  of  sale,  for  the  portion  sum  of  $50,000,  [of 
which  $7,500  shall  not  be  called  in  until  more  than  one  child 
of  my  last  mentioned  marriage  shall  have  attained  twenty- 
one  years,  and  a  further  sum  of  $7,500  shall  not  be  called  m 
until  more  than  two  children  of  the  same  marriage  shall  have  at- 
tained twenty-one  years,]  with  interest  after  the  rate  of 
per  cent,  per  annum,  payable  half-yearly,  on  the  total  amount 
of  the  said  portion  sum  of  $50,000;  And  shall  also  [subject 
as  aforesaid]  pay  to  the  said  X.  and  Y.,  and  the  sur\'ivor  of  them, 
bis  executors  or  administrators,  half-yearly,  during  the  interval  which 
may  elapse  between  my  death  and  the  execution  of  such  mortgage 
or  further  charge,  [or  such  part  thereof  as  any  child  of  my  last  men- 
tioned marriage  shall  be  living,]  a  yearly  sum  equal  to  what  the  in- 
terest on  the  same  portion  sum  would  amount  to  if  such  mortgage 
or  further  charge  were  then  executed. 
In  witness,  ^c,  (as  in  n.  060.) 


965.  Settlement  of  Real  Estate  on  Marriage. 

This  indenture,  made  the  day  of  Parties. 

,  one  thousand  eight  hundred  and  ,  be- 

tween A.  B.,  of  of  ,  in  the  county 

of  ,  and  Province  of  Canada,  ,  (in- 

tended  husband^  of  the  first  part;  C.  D.,  of 

of  ,  in  the  county  of  ,  and 

province  aforesaid,  (intended  wife^)  of  the  second  part ; 
and  E.  F.,  of  of  ,  in  the  county 

of  ,  and  province  aforesaid,  and  G.  H.,  of 

of  ,  in  the  county  of  , 

and  province  aforesaid,  {trustees^  of  the  third  part, 
witnesseth  as  follows : — 

That,  in  consideration  of  a  marriage  intended 
to  be  shortly  solemnized  between  the  said  A.  B.  and  C. 
D.y  he,  the  said  A.  B.,  with  the  approbation  of  the  said 
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C.  D.,  doth  hereby  grant  unto  the  said  E.  F.  and  G.  H., 
and  their  heirs,  all  and  singular,  <fec.,  [or  the  here- 
ditaments described  in  the  schedule  hereto  annexed,] 
TOGETHER  with  all  ways,  lights,  sewers,  water-courses, 
rights,  privileges,  easements,  advant^iges,  and  appurte- 
nances, whatsoever,  to  the  said  hereditaments  or  any 
part  thereof  appertaining,  or  with  the  same  or  any  part 
thereof  held,  used,  or  enjoyed,  or  reputed  as  part  there- 
of, or  appurtenant  thereto. 

To  hold  the  said  premises  unto  the  said  E.  F.  and 
G.  II.,  and  their  heire,  to  the  use  of  the  said  A.  B., 
and  his  heirs,  until  the  said  intended  marriage;  And 
AFTER  the  solemnization  thereof,  to  the  use  of  the  said 
A.  B.,  and  his  assigns,  during  his  life,  without  impeach- 
ment of  waste ;  And  after  his  death,  to  the  use  of 
the  said  C.  D.,  and  her  assigns,  during  her  life,  without 
impeachment  of  waste ;  And  after  the  death  of  the 
said  C.  D.,  to  the  use  of  the  child,  or  all  or  such  one 
or  more  of  the  children,  of  the  said  intended  marriage, 
for  such  estates  or  estate  and  in  such  manner  and  form 
in  every  respect  as  the  said  A.  B.  and  C.  D.  shall  by 
any  deed  or  deeds  appoint;  And  in  default  of  and 
until  such  appointment,  and  so  far  as  such  appointment 
shall  not  extend,  if  there  shall  be  only  one  child  of  the 
said  intended  marriage,  to  the  use  of  such  only  child, 
and  the  heirs  of  his  or  her  body ;  But  if  there  shall 
be  more  than  one  child  of  the  said  intended  marriasre, 
then  to  the  use  of  all  the  children  of  the  said  intend- 
ed marriage,  and  the  heirs  of  their  respective  bodies, 
in  equal  shares,  as  tenants  in  common ;  And  if  any  one 
or  more  of  the  said  children  shall  die  without  issue, 
then,  as  well  as  to  the  share  or  shares  of  the  child  or 
children  so  dying  as  to  the  share  or  shares  that  shall 
have  snrvivcd  or  accrued  to  such  child  or  children,  or 
to  the  heirs  of  his,  her,  or  their  body  or  respective  bod- 
ies, TO  the  use  of  the  others  or  other  of  the  said  chil- 
dren, and  the  heirs  of  their,  his,  or  her  respective  bod- 
ies or  body ;  And  if  more  than  one,  in  equal  shares ; 
And  for  default  of  such  issue,  to  the  use  of  the  said 
A.  B.,  his  heirs  and  assigns,  for  ever. 

And  it  is  hbrbbt  declared  that,  after  the  death  of 
the  said  A.  B.  and  0.  D.,  so  long  as  any  child  of  the 
said  intended  marriage  shall  be  under  the  age  of  twen- 
ty-one years,  the  said  E.  F,  and  G.  II.,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such 
survivor,  shall  receive  the  rents  and  profits  of  and  man- 
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»ge  the  said  premises,  aad  may  fell  timber  for  repair  or 
sale,  or  otherwise,  and  may  accept  surrenders  from,  and 
make  allowances  to,  and  arrangements  with,  tenants 
and  others,  and  do  all  such  things  as  may  to  them  or 
him  seem  expedient  for  the  due  management  thereof; 
And,  after  deducting  the  expenses  of  management,  re- 
pairs, insurance,  and  other  outgoings,  [if  there  be  or  can 
be  any  charge  on  the  premises^  add :  *'  and  keeping  down 
any  annual  sum  or  sums,  and  the  interest  on  any  prin- 
cipal sum  or  sums,  charged  on  the  premises,"]  shall  pay 
to  such  of  the  children  of  the  said  intended  marriage 
as  shall  for  the  time  being  have  attained  the  age  of 
twenty-one  years  his,  her,  or  their  share  or  respective 
shares  of  the  said  net  rents  and  profits ;  And  shall,  out 
of  the  share  thereof  of  every  or  any  of  the  said  chil- 
dren who  shall  for  the  time  being  be  under  the  age  of 
twenty-one  years,  pay  the  whole,  or  such  sum  or  sums 
as  the  said  trustees  or  trustee  shall  think  proper,  for  or 
toward  the  maintenance  or  education  of  every  such 
minor,  [either  directly  or  by  payment  to  his  or  her 
guardian  or  guardians,  to  be  applied  by  such  guardian 
or  guardians,  without  accounting  to  the  said  trustees 
or  trustee ;]  And  shall  accumulate  the  residue  [if  any] 
of  every  or  any  such  share  of  the  said  rents  and  prof- 
its in  the  way  of  compound  interest  by  investing  the 
same,  and  all  the  resulting  income  thereof,  in  their  or 
his  names  or  name,  in  or  upon  {here  describe  the  stocks 
or  fandsy  or  manner  of  investment^)  with  power  to  resort 
to  such  accumulations  respectively,  at  any  time  or  times 
during  the  minority  of  the  child  from  whose  share  the 
same  respectively  shall  have  arisen,  for  the  maintenance 
or  education  of  such  child ;  And,  subject  without  prej- 
udice to  the  provision  for  resorting  to  the  said  accumu- 
lations, for  maintenance  and  education  as  aforesaid, 
shall  hold  all  the  said  residue  of  every  such  share  of 
the  said  rents  and  profits,  and  the  stocks,  funds,  and 
securities  in  or  upon  which  the  same  may  be  invested, 
upon  such  trusts  as  the  same  would  be  held  upon  if  the 
same  were  moneys  arising  from  sales  under  the  power 
of  sale  herein  after  contained,  or  stocks,  funds,  or  se- 
curities purchased  therewith. 

Provided  always  that  the  said  A.  B.,  during  his  Power  of 
life,  and  after  his  death  the  said  C.  D.,  during  her  life,  leasing, 
and  after  the  death  of  the  said  A.  B.  and  C.  D.  the 
said  £.  F.  and  G.  H.,  and  the  survivor  of  them,  and 
the  executors  and  administrators  of   such   survivor, 
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during  tho  minority  of  any  child  of  the  said  intended 
marriage,  may  at  any  time  or  times  appoint,  by  way 
of  lease,  at  rack  rent,  all  or  any  of  the  said  premises, 
for  any  term  of  years  absolute  not  exceeding  twenty- 
one  years,  to  take  effect  in  possession.* 

Provided  also  that  the  said  E.  F.  and  G.  H.,  or  the 
survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  (herein  after  called  the  trustees  or 
trustee,)  may,  at  any  time  or  times  during  the  life  of 
the  said  A.  B.,  with  his  consent  in  writing,  and  after 
his  death  during  the  life  of  the  said  C.  !>.,  with  her 
consent  in  writing,  and  after  the  death  of  the  said  A. 
B.  and  C.  D.  during  the  minority  of  any  child  of  the 
said  intended  marriage,  at  the  discretion  of  them,  the 
said  trustees  or  trustee,  [but  subject  to  any  leases 
which  may  have  been  granted  under  the  power  herein 
before  contained,]  dispose  of,  either  by  way  of  sale  or 
in  exchange  for  other  hereditaments  in  the  said  Prov- 
ince of  Canada,  all  or  any  of  the  said  premises,  upon 
such  terms  and  under  such  conditions  as  the  said 
trustees  or  trustee  shall  think  fit,  and  may  buy  in  or 
rescind  any  contract  for  sale  or  exchange,  and  resell  or 
again  exchange,  without  being  responsible  for  loss  oc- 
casioned thereby,  and  may  revoke  the  uses,  trusts,  and 
powers  then  subsisting  in  or  of  the  hereditaments  so 
sold  or  disposed  of  in  exchange,  and  appoint  the  same 
to  such  uses  and  in  such  manner  as  shall  be  expedient 
to  effectuate  such  sale  or  exchange. 

And  it  is  hereby  declared  that  the  receipt  of  the 
said  tnistees  or  trustee  for  any  moneys  paid  to  them 
or  him  upon  any  sale,  or  for  equality  of  exchange, 
under  the  power  of  sale  and  exchange  herein  before 
contained,  shall  effectually  discharge  the  persons  pay- 
ing the  same  therefor  from,  and  from  being  concerned 
to  see  to,  the  application  thereof,  or  being  accountable 
for  the  non-application  or  misapplication  thereof. 

And  it  is  urrebt  declared  that  the  said  trustees 
or  trustee  shall,  with  such  consent  or  at  such  discretion 
as  aforesaid,  lay  out  the  money  received  upon  any  sale 
or  for  equality  of  exchangef  in  the  purchase  of  free- 


*  If  the  land  contain  stone  or  minerals,  power  Bhonld  be  given  to  grant  mining 
leases.  If  it  comprises  Mtes  suitable  for  Duildingj  or  houses  likely  to  need  re- 
pair*, power  should  be  given  to  grant  leases  for  building  and  to  repair. 

t  It  IS  usual  to  provide  that  the  trustees  of  the  power  of  sale  or  exchange  may 
pay  or  receive  money  for  equality  of  exchange ;  but,  as  the  power  to  pay  or  re- 
ceive is  incident  to  the  power  ot  exchange,  [Bertram  v.  Whichcote,  6  Bim.,  86,] 
the  provision  is  nnnecessary. 
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hold  hereditaments  of  inheritance  in  [Upper]  Canada,  how  disposed 
and  shall  settle,  or  cause  the  same  to  be  settled,  to  the  ^^' 
uses,  upon  the  trusts,  and  subject  to  the  powers  hereby 
limited,  as  far  as  the  deaths  of  parties  and  other  inter- 
vening circumstances  will  permit. 

And  it  is  hereby  further  declared  that,  until  the 
money  to  be  received  upon  any  sale,  or  for  equality  of 
exchange,  shall  be  laid  out  as  aforesaid,  the  said  trust- 
ees or  trustee  may,  with  such  consent  or  at  such  dis- 
cretion as  aforesaid,  invest  the  same,  in  their  or  his 
names  or  name,  in  (here  describe  the  stocks  or  funds  in 
which  such  moneys  may  he  invested,)  and  vary  the  same, 
if  any,  as  he  or  they  shall  think  fit ;  And  that  the  an- 
nual income  of  such  stocks,  funds,  or  securities  shall 
bo  paid  and  applied  to  such  person  or  persons,  for  such 
purposes  and  in  such  manner  as  the  rents  and  projQts 
of  the  hereditaments  to  be  purchased  therewith,  as 
aforesaid,  would  be  payable  or  applicable  in  case  such 
purchase  and  settlement  as  aforesaid  were  actually 
made.* 

And  it  is  hereby  declared  that,  if  the  said  trustees  Power  to  np- 
hereby  appointed,  or  any  of  them,  or  any  trustee  or  point  new 
tmstees  to  be  appointed,  as  herein  after  is  mentioned,  trustees, 
shall  die  or  desire  to  be  discharged,  or  refuse  or  become 
incapable  to  act,  then  and  so  often  the  said  A.  B.  and 
C.  I).,  or  the  survivor  of  them,  or  [after  the  death  of 
such  survivor]  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being,  [and  for  this  purpose  retir- 
ing or  refusing  trustees,  or  a  retiring  or  refusing  trust- 
ee, shall,  if  willing  to  act  in  the  execution  of  this 
power,  be  considered  continuing  trustees,  or  a  continu- 
ing trustee,]  or  the  acting  executors  or  administrators 
of  the  last  surviving  or  continuing  trustee,  may  appoint 
any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  stead  of  the  trustee  or  trustees  so  dying,  or  de- 
siring to  be  discharged,  or  refusing  or  becoming  inca- 
pable to  act ;  And,  upon  every  such  appointment,  the 
said  trust  premises  shall  be  so  transferred  that  the  same 
may  become  vested  in  the  new  trustee  or  trustees 
jointly  with  the  surviving  or  continuing  trustees  or 
trustee,  or  solely,  as  the  case  may  require ;  and  every 

*  This  power  of  sale  or  exchange  is  only  applicable  to  amall  estates  and  simple 
ecttlemcnts.  If  the  estate  is,  or  under  powers  of  charging  may  become,  sub- 
ject to  incumbrances,  there  must  be  provisions  for  allowing  mone^  arising  from 
sales  to  be  applied  in  discharge  of  incumbrances,  and  for  uurchosing  and  seUing 
lands  of  all  tenures,  and  that  the  power  shall  overreacii  all  charges  to  bo  creatod 
under  the  powers  or  term  of  years,  except  sales  or  mortgages  actually  made. 
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such  new  trustee  shall  [cither  before  or  after  the  said 
trust  premises  shall  have  become  so  vested]  have  the 
same  powers,  authorities,  and  discretions  as  if  he  had 
been  hereby  originally  appointed  a  trustee. 

And  it  is  hereby  declared  that  the  trustees  or 
tnistee  for  the  time  being  of  these  presents  shall  be 
chargeable  only  with  such  moneys  as  they  or  he 
respectively  shall  actually  receive,  and  shall  not  be 
answerable  the  one  for  the  other  of  them,  nor  for  any 
banker,  broker,  or  other  person,  in  whose  hands  any  of 
the  moneys  shall  be  placed,  nor  for  the  insufficiency  or 
deficiency  of  any  stocks,  funds,  or  securities,  nor  other- 
wise for  involuntary  losses ;  And  that  the  said  trustees 
or  trustee  for  the  time  being  may  reimburse  themselves, 
or  himself,  out  of  the  monevs  which  shall  come  to 
their  or  his  hands,  under  the  tnists  aforesaid,  all  ex- 
penses to  be  incurred  in  or  about  the  execution  of  the 
aforesaid  trusts. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  E.  F.  and  G.  H.,  their  heirs  and  assigns,  that,  not- 
withstanding any  thing  by  him,  the  said  A.  B.,  or  any 
of  his  ancestors,  done  or  knowingly  suft'cred,  he,  the 
said  A.  B.,  now  hath  power  to  grant  all  and  singular 
the  said  premises,  herein  before  expressed  to  be  hereby 
granted,  to  the  uses  and  in  manner  aforesaid,  free  from 
incumbrances. 

And  that  he,  the  said  A.  B.,  and  his  heirs,  and 
every  person  lawfully  or  equitably  claiming  any  estate 
or  interest  in  the  premises,  through  or  in  trust  for  him, 
or  any  of  his  ancestore,  will,  at  all  times,  at  the  cost  of 
the  trust  estate,  execute  and  do  all  such  assurances  and 
acts  for  further  or  better  assuring  all  or  any  of  the  said 
premises,  respectively,  to  the  several  uses  and  in  man- 
ner aforesaid,  as  by  the  said  trustees  or  trustee,  or  any 
person  interested  in  the  premises,  shall  be  reasonably 
required. 

In  witness,  &c.,  {as  in  n.  960.)      A.  B.     [Seal.] 

The  schedule  to  which  the  above  written  indenture 
refers. 

'When  real  cBtate  is  desired  to  be  settled  upon  the  children  as  the  parents 
shall  appoint,  and,  in  default,  equally,  the  best  way  is  to  convey  the  estate  to  the 
trustees,  upon  trust  t-o  sell  and  hold  the  money  produced  upon  trusts  to  be  de- 
clared by  a  settlement  of  even  dute.  {See  n.  146(3.)  A  settlement  among  children 
equally  is  almost  invariably  required  for  small  properties,  and  therefore  the  above 
form  18  more  suitable  for  this  province,  and  lor  tliis  coUection  of  concise  preoe- 
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966.  Settlement,  on  Marriage,  of  Money  to  ariae  from 
Keal  Estate  conveyed  to  Trustees  by  a  Deed  of  Even 
Date  in  Trust  for  Sale. 

This  indenture,  made  the  day  of  ,  be- 

tween A.  B.,  of  of  ,  in  tlie  county  of  , 

and  Province  of  Canada,  ,  [intended  husband,)  of  the 

first  part ;  CD.,  of  of  ,  {intended  wife,)  of 

the  second  part ;  and  E.  F.,  of  of  ,  G.  H.,  of 

of  ,  and  I.  K.,  of  of  ^{trusi' 

ees,)  of  the  third  part,  witnesscth : — 

Whereas  a  marriage  is  intended  to  be  shortly  solemnized  be- 
tween the  said  A.  B.  and  C.  D. ; 

And  whereas,  by  an  indenture  bearing  even  date  with,  but  ex- 
ecuted before,  these  presents,  and  expressed  to  be  made  between 
(parties,)  certain  hereditaments,  in  the  of  ,  in 

the  county  of  ,  have  been  conveyed  to  the  use  of  the 

said  £.  F.,  G.  H.,  and  I.  E.,  their  heirs  and  assigns,  in  trust  for  the 
said  A.  B.,  his  heirs  and  assigns,  until  the  said  intended  marriage, 
and,  after  the  solemnization  thereof,  upon  trust  for  sale ;  and  it  is 
thereby  declared  that  the  said  E.  F.,  G.  H.,  and  I.  K.,  and  the  sur- 
vivors and  survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  shall  hold  the  net  moneys  to  arise  from 
such  sale,  and  the  net  rent  and  profits,  until  sale  of  the  said  heredit- 
aments, or  of  the  unsold  part  thereof,  upon  the  trusts  to  be  de- 
clared thereof  respectively  by  these  presents ; 

Now  THIS  indenture  WITNESSETH,  and  it  is  hereby  declared,  that 
the  said  E.  F.,  G.  H.,  and  1.  K.,  and  the  survivore  and  survivor  of 
them,  and  the  heirs,  executors,  and  administrators  of  such  survivor, 
shall,  with  the  consent  in  writing  of  the  said  A.  B.  and  C.  D.,  dur- 
ing their  joint  lives,  and  of  the  survivor  during  his  or  her  life,  and, 
after  the  death  of  such  survivor,  at  the  discretion  of  the  said  E.  F., 
G.  IL,  and  I.  K.,  or  the  snrvivora  or  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  (herein  after  called  the  trust- 
ees or  trustee^)  invest  the  said  net  moneys  to  arise  from  any  and 
every  sale  under  the  herein  before  recited  indenture,  in  the  names 
or  name  of  the  said  trustees  or  trustee,  in  any  of  the  public  stocks 
or  funds  of  the  Province  of  Canada,  or  upon  government  or  real 
securities  in  the  said  province,  [or  in  or  upon  the  shares,  stocks,  or 

dents,  than  a  strict  settlement,  witli  powers  of  jointuring  and  charging  portions, 
and  the  like. 

The  precedent  in  the  text  mnv  be  converted  into  a  simple  strict  settlement  by 
ehangiruj  the  limitation  to  tlio  c'hildren  eq^iially  into  a  limitation  to  the  firH  and 
other  9on9  Buccessively  in  tail^  with  remamdcr  to  the  Jir«t  and  other  dauffhterk 
Bucceeuiively  In  tail;  the  preceding  power  of  appointment  being  either  omitted 
or  rctuined.  The  lunguage  of  the  powers  will  require  to  be  altered,  by  rcKtruin- 
ing  their  exerciKC,  ntlur  the  death  of  the  tenant  for  life,  to  the  minority  of  a  child 
entitled  under  the  limitations  or  appointments. 
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securities  of  any  company  in  the  said  province,  incoq)orate(l  by 
royal  chart^er  or  by  act  of  l^arllaiuent,  and  paying  a  dividend;] 
And  that  the  said  trustees  or  trustee,  if  and  when  thev  or  he  shall 
think  fit,  may,  with  such  consent,  or  at  such  discretion  as  aforesaid, 
vary  the  said  stocks,  funds,  shares,  or  securities. 

And  that  the  said  trustees  or  trustee  shall  pay  the  annual  in- 
come of  the  said  stocks,  funds,  shares,  and  securities,  during  the 
joint  lives  of  the  said  A.  B.  and  C.  D.,  to  the  said  C.  D.,  for  her 
separate  use,  independently  of  the  said  A.  B.,  so  that  her  receipts 
alone  shall  be  sufficient  discharges,  and  that  she  shall  not  have 
power  to  deprive  herself  thereof  in  anticipation ;  And  after  the 
death  of  either  of  them,  the  said  A.  B.  and  C.  D.,  to  the  survivor 
of  them,  during  his  or  her  life ;  And  after  the  death  of  such  surviv- 
or, shall  hold  the  said  premises,  and  the  annual  income  thereof, 
IN  trust  for  the  child,  or  for  all  or  any  such  one  or  more  of  the 
children,  of  the  said  intended  marriage,  in  such  manner  and  fonn  in 
every  respect  as  the  said  A.  B.  and  C.  D.  shall,  by  any  deed  or 
deeds,  jointly  appoint;  And  in  default  of  such  appointment,  and  so 
far  as  uo  such  appointment  shall  extend,  as  the  survivor  of  the  said 
A.  B.  and  C.  D.  shall,  by  any  deed  or  deeds,  or  by  will  or  codicil, 
appoint ;  And  in  default  of  any  such  appointment,  and  so  far  as 
no  such  appointment  shall  extend,  in  trust  for  all  the  children,  or 
any  the  child,  of  the  said  intended  inan*iagc,  who,  being  sons  or  a 
son,  shall  attain  the  age  of  twenty-one  years,  or,  being  daughters  or 
a  daughter,  shall  attain  that  age  or  marry,  and,  if  more  than  one, 
in  equal  shares. 

Provided  always  that  no  child,  taking  any  part  of  the  said 
premises  under  any  such  appointment  as  aforesaid,  shall,  in  default 
of  appointment  to  the  contrary,  be  entitled  to  any  share  of  that 
part  of  the  said  premises  of  which  no  such  appointment  shall  be 
made,  without  bringing  his  or  her  appointed  share  into  hotchpot 

Provided  always  that  the  said  trustees  or  trustee  may,  atlcr 
the  decease  of  the  survivor  of  the  said  A.  B.  and  C.  D.,  or  in  the 
lifetime  of  them,  or  the  survivor  of  them,  if  they,  he,  or  she  shall 
so  direct  in  writing,  raise  any  part  or  parts  of  the  then  expectant, 
presumptive,  or  vested  share  or  fortune  of  any  child  under  the 
trusts  herein  before  declared,  not  exceeding  in  the  whole,  for  any 
such  child,  one-half  part  of  his  or  her  then  expectant,  presumptive, 
or  vested  share  or  fortune,  and  apply  the  same  for  his  or  her  ad- 
vuncement  or  benefit. 

And  it  is  hereby  declared  that  the  said  trustees  or  trustee 
shall,  after  the  decease  of  the  survivor  of  the  said  A.  B.  and  C.  D., 
apply  the  wht)le,  or  such  part  as  the  said  trustees  or  trustee  shall 
think  fit,  of  the  annual  income  of  the  share  or  fortune  to  which  any 
child  sliall,  for  the  time  being,  be  entitled  in  expectancy  under  the 
trusts  herein  before  declared,  for  or  toward  the  maintenance  or  edu- 
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cation  of  such  child,  cither  directly  or  to  liis  or  her  guardians  or 
guardian,  without  seeing  to  the  application  thereof,  or  requiring  any 
account  of  the  same ;  And  shall,  during  such  suspense  of  absolute 
vesting,  accumulate  the  residue  [if  any  J  thereof,  in  the  way  of  com- 
pound interest,  by  investing  the  same,  and  the  resulting  income 
thereof,  from  time  to  time,  in  or  upon  any  such  stocks,  funds, 
shares,  or  securities  as  are  herein  before  mentioned,  for  the  ben- 
efit of  the  person  or  persons  who,  under  the  trusts  herein  con- 
tained, shall  become  entitled  to  the  principal  fund  from  which  the 
same  respectively  shall  have  proceeded,  with  power  for  the  said 
trustees  or  tnistee  to  resort  to  the  accumulations  of  any  preceding 
year  or  years,  and  apply  the  same  for  or  toward  the  maintenance 
or  education  of  the  child  or  children  who  shall,  for  the  time  being, 
be  presumptively  entitled  to  the  same  respectively. 

And  it  is  hereby  declared  that,  if  there  shall  be  no  child  of  the 
said  intended  marriage,  who,  being  a  son,  shall  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter,  shall  attain  that  age  or  mar- 
ry, then  [without  prejudice  to  the  trusts  herein  before  declared]  the 
said  trustees  or  trustee  shall  hold  the  said  trust  premises,  and  the 
annual  income  thereof,  or  so  much  thereof  respectively  as  shall  not 
have  become  vested,  or  been  applied  under  any  of  the  trusts  or 
powers  herein  contained,  upon  the  trusts  following,  that  is  to  say : 
if  the  said  C.  D.  shall  sur\nve  the  said  A.  B.,  then,  after  his  death, 
and  such  default  or  failure  of  children  as  aforesaid,  in  trust  for  the 
said  C.  D. ;  but  if  the  said  0.  D.  shall  die  in  the  lifetime  of  the  said 
A.  B.,  then,  after  his  death,  and  such  default  or  failure  of  children 
as  aforesaid,  upon  and  for  such  trusts,  intents,  and  purposes  as  the 
said  C.  D.  shall,  notwithstanding  coverture,  by  will  or  codicil,  ap- 
point ;  and  in  default  of  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  in  trust  for  sucl^  person  or  persons  as,  un- 
der the  statutes  for  the  distribution  of  the  effects  of  intestates, 
would  have  become  entitled  thereto  at  the  decease  of  the  said  C.  D., 
if  she  had  died  possessed  thereof  intestate,  and  without  having  been 
married,  such  persons,  if  more  than  one,  to  take  as  tenants  in  com- 
mon in  the  shares  in  which  they  would  have  been  entitled  under  the 
same  ntatutes. 

And  it  is  heredy  declared  that,  until  all  the  said  hereditaments 
shall  be  sold,  the  said  £.  F.,  G.  II.,  and  I.  K.,  and  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors,  and  administrators  of 
such  survivor,  shall  pay  and  apply  the  net  rents  and  profits  of  the 
said  hereditaments,  or  of  the  unsold  part  thereof,  to  the  person  or 
persons,  for  the  purposes  and  in  the  manner,  to  whom  and  for  and 
in  which  the  annual  income  of  the  stocks,  funds,  shares,  and  securi- 
ties aforesaid  would  be  payable  and  applicable,  if  such  heredita- 
ments had  then  been  sold,  and  the  net  luoneys  arising  from  such 
sale  had  been  invested  as  aforesaid. 
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And  it  is  hereby  declarkd  that  the  receipt  in  writing  of  the 
trustees  or  trustee,  for  any  stocks,  funds,  sliares,  or  securities,  paid 
or  transferred  to  tliem  or  him,  in  pursuance  of  tliese  presents,  or  of 
the  trusts  thereof,  shall  etfectually  discharge  the  person  or  persons 
paying  or  transferring  the  same  therefrom,  and  from  being  con- 
cerned to  see  to  the  application  thereof,  or  being  accountable  for  the 
non-application  or  rais-appiicatiou  thereof. 

And  it  is  hereby  declared  that,  if  the  said  trustees  hereby  ap- 
pointed, or  any  of  them,  or  any  trustee  or  trustees  to  be  appointed 
as  herein  after  is  mentioned,  shall  die,  or  desire  to  he  discharged,  or 
refuse  or  become  incapable  to  act,  then  and  so  often  the  said  A. 
B,  and  C.  D.,  or  the  8ur>'ivor  of  them,  or  [after  the  death  of  such 
survivor]  the  surviving  or  continuing  trustees  or  trustee  for  the 
time  being,  [and  for  this  purpose  retiring  or  refusing  trustees,  or  a 
retiring  or  refusing  trustee,  shall,  if  willing  to  act  in  the  execution 
of  this  power,  be  considered  continuing  trustees  or  a  continuing 
trustee,]  or  the  acting  executors  or  administrators  of  the  last  sur\'iv- 
iug  or  continuing  trustee,  may  appoint  any  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in  the  st«ad  of  the  trustee  or  trust- 
ees so  dying,  or  desiring  to  be  discharged,  or  refusing  or  becoming 
incapable  to  act ;  And  upon  every  such  appointment  the  said  trust 
premises  shall  be  so  transferred  that  the  same  may  become  vested 
in  the  new  trustee  or  trustees,  jointly  with  the  surviving  or  continu- 
ing trustees  or  trustee,  or  solely,  as  the  case  may  require ;  and  every 
such  new  trustee  shall  [either  before  or  after  the  said  trust  premises 
shall  have  become  so  vested]  have  the  same  powers,  authorities,  and 
discretion  as  if  he  had  been  nereby  originally  appointed  a  trustee. 

And  it  is  hereby  declared  that  the  trustees  or  trustee  for  the 
time  being  of  these  presents  shall  be  chargeable  only  with  such 
moneys  as  they  or  he  respectively  shall  actually  receive,  and  shall 
not  be  answerable  the  one  for  the  other  of  them,  nor  for  any  bank- 
cr,  broker,  or  other  person,  in  whose  hands  any  of  the  trust  mon- 
eys shall  be  placed,  nor  for  the  insufficiency  or  deficiency  of  any 
stocks,  funds,  shares,  or  securities,  nor  otherwise  for  involuntary 
losses :  And  that  the  said  trustees  or  trust>ee  for  the  time  beinor 
may  reimburse  themselves  or  himself,  out  of  the  moneys  which 
shall  come  to  their  or  his  hands  under  the  trusts  aforesaid,  all  ex- 
penses to  be  incurred  in  or  about  the  execution  of  the  aforesaid  trusts. 

In  witness  whereof,  &c.,  {as  in  n.  955.) 


967.  Settlement  of  Personalty. 

This  indenture,  made  the  day  of  ,  one  thou- 

sand eight  hundred  and  ,  between  A.  B.,  of  the 
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of  ,  in  the  connty  of  ,  and  Province  of 

Canada,  carpenter,  of  the  first  part;  C.  D.,  of  the  same  place, 
spinster,  of  the  second  part;  and  E.  F.,  fanner,  and  G.  H., 
gentleman,  both  of  ,  in  the  county  of  ,  of  the 

third  part,  witnesseth  that,  in  consideration  of  an  intended  mar- 
riage between  the  said  A.  B.  and  C.  D.,  it  is  agreed  as  follows : — 

(1.)  The  said  E.  F.  and  G.  H.  shall  hold  dollars 

dollars  per  cent,  consolidated  bank  annuities  transferred  into  their 
names  by  the  said  A.  B.,  upom  trust  that  they,  and  the  survivor 
of  them,  his  executors  or  administrators,  or  their  or  his  assigns, 
shall  either  retain  or  [subject,  until  the  death  of  both  the  said  A.  B. 
and  C.  D.,  to  the  written  consent  of  such  of  them  as  shall  be  liv- 
ing] realize  the  premises  and  the  investments  for  the  time  being 
under  this  tnist,  and  [subject  as  aforesaid]  invest  the  moneys  real- 
ized in  or  upon  any  stocks,  funds,  shares,  or  securities,  not  being 
(natne  any  objected  to,)  or  the  personal  security  of  any  person. 

(2.)  The  said  trustees  or  trustee  shall  [after  the  said  marriage] 
pay  the  income  of  the  said  premises,  during  the  joint  lives  of  the 
said  A.  B.  and  C.  D.,  to  the  said  C.  D.,  for  her  separate  use  [and 
so  that  no  anticipation  thereof  shall  be  valid ;]  and,  after  the  death 
of  either  of  them,  to  the  survivor,  during  his  or  her  life. 

(3.)  Subject  to  the  foregoing  trusts,  the  premises  shall  be  held 
IN  TRUST  for  such  children  or  child  of  the  marriage,  and  in  such 
manner,  as  the  said  A.  B.  and  C.  D.  shall,  by  deed,  or  the  survivor 
shall,  by  deed,  will,  or  codicil,  appoint ;  and  so  far  as  the  same  shall 
be  unappointed,  in  trust  for  the  children  equally  [or  child,  if  but 
one,]  of  the  marriage  attaining  twenty -one  years,  or  [being  daugh- 
ters or  a  daughter]  marrying,  [but  so  that  no  child  snail  take  any 
unappointed  share  without  bringing  his  or  her  appointed  share  into 
hotchpot;^  and,  on  failure  of  the  foregoing  trusts,  in  trust  for  the 
said  A.  B.,  his  executors  and  administrators. 

(4.)  The  said  trustees  or  trustee  may  [without  prejudice  to  the 
trusts  preceding  the  creation  of  such  interest]  raise  and  apply,  for 
any  minor's  benefit,  half,  or  less,  of  his  or  her  interest  under  the 
trust,  and  apply  the  income  of  any  minor's  interest  for  his  or  lier 
maintenance  and  education  [payment  to  a  guardian  being  deemed 
such  application;]  and  accumulate  any  surplus,  upon  the  trusts 
and  with  the  powers  of  the  principal  from  which  the  same  pro- 
ceeded, or  the  mcome  thereof 

(6.)  Provided  (1.)  That  the  trustees'  receipts  shall  discharge 
persons  paying  or  transferring  trust  property  from  liability  in  regard 
to  the  application  thereof;  (2.)  That  the  said  A.  B.  and  C.  D., 
and  the  survivor,  and,  after  such  survivor's  death,  the  surviving  or 
continuing  trustees  or  trustee,  or  the  executors  or  administrators  of 
the  last  surviving  or  continuing  trustee,  may  appoint  one  or  more 
persons  in  the  place  and  with  the  powers  of  every  original  or  fu- 
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tnre  trustee  who  shall  die,  retire,  or  be  abroad,  or  refuse  or  become 
incapable  to  act,  the  premises  being  on  each  appointment  either  re- 
vested or  not  at  discretion.  The  vacancies  may  be  supplied  either 
at  the  same  or  several  times,  and  in  any  order,  and  every  refusing 
or  retiring  trustee  shall  be  deemed  continuing,  for  the  purpose 
of  supplying  [if  willing]  his  own  or  any  other  the  subsisting 
vacancy. 

In  witness,  &c.,  {as  in  n.  955.) 


968.  Settlement,  on  Marriage,  of  Keal  Estate  vpon  the 
Husband  and  Wife  successively  for  Life,  xvith  Remainder 
to  the  Children  of  Vie  Marriage,  as  Vie  Husband  and 
Wife,  or  Vie  Survivor,  shall  Appoint;  and,  in  Default, 
in  Equal  Shares  in  Tail  as  Tenants  in  Common,  icilh 
Cross  Remainders. — Powers  of  Management  during 
Minorities,  of  Leasing,  and  of  Sale  and  Exchange. 

This  indenture,  made  the  day  of  ,  one 

thousand  eight  hundred  and  ,  between  A.  B.,  of 

of  ,  in  the  county  of  ,  and  Province  of 

Canada,  {intended  husbandy)  of  the  first  part;  C.  D.,  of 
of  ,  in  the  county  of  ,  and  province  aforesaid, 

{intended  wife,)  of  the  second  part;  and  E.  F.,  of  of 

,  and  G.  H.,  of  of  ,  in  the  county 

of  ,  and  province  aforesaid,  {trustees,)  of  the  third  part, 

witnesscth  as  follows : — 

That,  in  coksioeratiok  of  a  marriage  intended  to  be  shortly 
solemnized  between  the  said  A.  B.  and  C.  D.,  he,  the  said  A.  I>., 
with  the  approbation  of  the  said  C.  D.,  doth  hereby  grant,  unto  the 
said  E.  F.  and  G.  H.,  and  their  heirs,  all  those,  &c.,  {describe  the 
property  by  scheditle,)  together  with  all  ways,  water-courses,  rights, 
privileges,  easements,  advantages,  and  appurtenances,  whatsoever, 
to  the  said  hereditaments  or  any  part  thereof  appertaining,  or  with 
the  same  or  any  part  thereof  held,  used,  or  enjoyed,  or  reputed  as 
part  thereof  or  appurtenant  thereto,  and  all  the  estate  and  in- 
terest of  tlic  said  A.  B.  and  C.  D.  in  the  said  premises.  To  hold 
the  said  premises  unto  the  said  E.  F.  and  G.  H.,  and  their  heirs,  to 
the  use  of  the  said  A.  B.,  and  his  heirs,  until  the  said  intended 
marriage ;  And  after  the  solemnization  thereof,  to  the  use  of  the 
said  A.  B.,  and  his  assigns,  during  his  life,  without  impeachment  of 
waste ;  And  after  his  death,  to  the  use  of  the  said  C.  D.,  and  her 
assigns,  during  her  life,  without  impeachment  of  waste ;  And  after 
the  death  of  tlie  said  C.  D.,  to  the  use  of  the  child,  or  all  or  such 
one  or  more  of  the  children,  of  the  said  intended  marriage,  for  such 
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estates  or  estate,  and  in  such  manner  and  form,  in  every  respect,  as 
the  said  A.  B.  and  0.  D.  shall,  by  any  deed  or  deeds  appoint;  And 
IN  DEFAULT  of  and  until  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  as  the  survivor  of  the  said  A.  B.  and  C. 
T),  shall,  by  any  deed  or  deeds,  or  by  will  or  codicil,  appoint;  And 
IN  DEFAULT  of  aud  Until  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  if  there  shall  be  only  one  child  of  the 
said  intended  marriage,  to  the  use  of  such  only  child,  and  the  heirs 
of  his  or  her  body ;  But  if  there  shall  be  more  than  one  child  of 
the  said  intended  marriage,  then  to  the  use  of  all  the  children  of  the 
said  intended  marriage,  and  the  heirs  of  their  respective  bodies,  in 
equal  shares,  as  tenants  in  common ;  And  if  any  one  or  more  of 
the  said  children  shall  die  n^'tthout  issue,  then,  as  well  as  to  the 
original  share  or  shares  of  the  child  or  children  so  dying  as  to  the 
share  or  shares  that  shall  have  survived  or  accrued  to  such  child 
or  children,  or  to  the  heirs  of  his,  her,  or  their  body  or  re- 
spective bodies,  to  the  use  of  the  others  or  other  of  the  said  chil- 
dren, and  the  heirs  of  their,  his,  or  her  respective  bodies  or  body ; 
and,  if  more  than  one,  in  equal  shares;  And  for  default  of 
such  issue,  to  the  use  of  the  said  A.  B.,  his  heirs  and  assigns, 
for  ever. 

And  it  is  hereby  declared  that,  after  the  death  of  the  said  A. 
B.  and  C.  D.,  so  long  as  any  child  of  the  said  intended  marriage 
shall  be  under  the  age  of  twenty-one  years,  the  said  E.  F.  and  G. 
II.,  or  the  survivor  of  them,  or  the  executora  or  administrators  of 
such  survivor,  shall  receive  the  rents  and  profits  of,  and  manage, 
the  said  premises,  and  may  fell  timber  for  repairs,  or  sale,  or  other- 
wise, and  may  accept  surrenders  from,  and  make  allowances  to,  and 
arrangements  with,  tenants  and  others,  and  do  all  such  other  things 
as  may  to  them  or  him  seem  expedient  for  the  due  mangement, 
thereof;  And,  after  deducting  the  expenses  of  management,  repairs, 
insurance,  and  other  outgoings,  [if  there  be  or  can  be  any  charge  on 
the  premises^  add :  '*  and  keeping  down  any  annual  sum  or  sums, 
and  the  interest  on  any  principal  sum  or  sums,  charged  on  the 
premises,"]  shall  pay  to  such  of  the  children  of  the  said  intended 
marriage  as  shall  for  the  time  being  have  attained  the  age  of  twenty- 
one  years,  his,  her,  or  their  share  or  respective  shares  of  the  said 
net  rents  and  profits ;  And  shall,  out  of  the  share  thereof  of  every 
or  any  of  the  said  children  who  shall  for  the  time  being  be  under 
the  age  of  twenty-one  years,  pay  the  whole,  or  such  sum  or  sums  as 
the  said  trustees  or  trustee  shall  think  proper,  for  or  toward  the 
maintenance  •  or  education  of  every  such  minor,  [either  directly  or 
by  payment  to  his  or  her  guardian  or  guardians,  to  be  applied  by 
such  guardian  or  guardians,  without  accounting  to  the  said  trustees 
or  tnistee ;]  And  shall  accumulate  the  residue  [if  any]  of  every  or 
any  such  share  of  the  said  rents  and  profits,  in  the  way  of  compound 
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interest,  by  investing  the  same,  and  all  the  renulting  income  thereof, 
in  their  or  his  names  or  name,  in  or  upon  {^lere  name  the  approved 
securities,)  with  power  to  resort  to  such  accumulations  respectively, 
at  any  time  or  times  during  the  minority  of  the  child  from  whose 
share  the  same  respectively  shall  have  arisen,  for  the  maintenance 
or  education  of  such  child ;  And,  subject  and  without  preju- 
dice to  the  provision  for  resorting  to  the  said  accumulations  for 
maintenance  and  education  as  aforesaid,  shall  hold  all  the  said 
residue  of  every  or  any  such  share  of  the  said  rents  and  profits, 
and  the  stocks,  funds,  and  securities  in  or  upon  which  the  same 
may  be  invested,  upon  such  trusts  as  the  same  would  be  held  upon 
if  the  same  were  moneys  arising  from  sales  under  the  power  of 
sale  herein  aft<.T  contained,  or  stocks,  funds,  or  securities  purchased 
therewith. 

Provided  always  that  the  said  A.  B.,  during  his  life,  and,  after 
his  death,  the  said  C.  D.,  during  her  life,  and,  af^er  the  death  of 
the  said  A.  B.  and  C.  D.,  the  said  E.  F.  and  G.  II.,  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  sucli  survivor, 
during  the  minority  of  any  child  of  the  said  intended  marriage,  may, 
at  any  time  or  times,  appoint,  by  way  of  lease,  at  rack  rent,  all  or 
any  of  the  said  premises  for  any  term  of  years  absolute,  not  exceed- 
ing twenty-one  years,  to  take  effect  in  possession. 

Provided  also  tliat  the  said  £.  F.  and  G.  II.,  and  the  survivor 
of  them,  and  the  executors  or  administratoi*s  of  such  survivor, 
(herein  after  called  the  trustees  or  trustee^)  may,  at  any  time  or  times 
during  the  life  of  the  said  A.  B.,  with  his  consent  in  writing,  and, 
after  his  death,  during  the  life  of  the  said  C.  D.,  witli  her  consent 
in  writing,  and,  after  the  death  of  the  said  A.  B.  and  C.  D.,  during 
the  minority  of  any  child  of  the  said  intended  marriage,  at  the  dis- 
cretion of  them,  the  said  trustees  or  trustee,  [but  subject  to  any 
lease  which  may  have  been  granted  under  the  power  herein  after 
contained,]  dispose  of,  cither  by  way  of  sale  or  in  exchange  for 
otlier  hereditaments  in  the  Province  of  Canada,  all  or  any  of  the  said 
premises,  upon  such  terms  and  under  such  conditions  as  the  said 
trustees  or  trustee  shall  think  fit,  and  may  buv-iu  or  rescind  any 
contract  for  sale  or  exchange,  and  resell  or  again  exchange,  without 
being  responsible  for  loss  occasioned  thereby,  and  may  revoke  the 
uses,  trusts,  and  powers  then  subsisting  in  or  of  the  hereditaments 
so  sold  or  disposed  of  in  exchange,  and  appoint  the  same  to  such 
uses  and  in  such  manner  as  shall  be  expedient  to  effectuate  such  sale 
or  exchange. 

And  it  is  hereby  declared  that  the  receipt  of  the  said  trustees 
or  trustee,  for  any  moneys  paid  to  them  or  him  upon  any  sale,  or  for 
equality  of  exchange,  under  the  power  of  sale  and  exchange  herein 
before  contained,  shall  effectually  discharge  the  persons  paying  the 
same  therefrom,  and  from  being  concerned  to  see  to  the  application 
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thereof,  or  being  accountable  for  the  non-application  or  misapplica^ 
tion  thereof. 

And  IT  IS  HEREBY  DECLARED  that  the  said  trustees  or  trustee  shall, 
with  such  consent,  or  at  such  discretion  as  aforesaid,  lay  out  the 
money  received  upon  any  sale,  or  for  equality  of  exchange,  in  the 
purchase  of  freehold  hereditaments  of  inheritance  in  the  Province 
of  Canada,  and  shall  settle,  or  cause  the  same  to  be  settled,  to  the 
uses,  upon  the  trusts,  and  subject  to  the  powers  hereby  limited,  as 
far  as  the  deaths  of  parties  and  other  intervening  circumstances  will 
permit. 

And  it  is  hereby  fcrtiier  declared  that,  until  the  money  to  be 
received  npon  any  sale,  or  upon  equ:ility  of  exchange,  shall  be  laid 
out  as  aforesaid,  the  said  trustees  or  tnistee  may,  with  such  consent 
or  at  such  discretion  as  aforesaid,  invest  the  same,  in  their  or  his 
names  or  name,  in  {name  any  securitle.^,)  and  vary  the  same,  if  and 
as  they  or  he  shall  think  fit;  And  that  the  annual  income  from 
such  stocks,  funds,  and  securities  shall  be  paid  and  applied  to  such 
person  or  persons,  for  such  purposes,  and  in  such  manner  as  the 
rents  and  profits  of  the  hereditaments  to  be  purchased  therewith  as 
aforesaid  would  be  payable  or  applicable  in  case  such  purchase  and 
settlement  as  aforesaid  were  then  actually  made. 

And  it  is  hereby  further  declared  that  the  receipt  in  writing 
of  the  said  trustees  or  trustee  for  any  moneys,  stocks,  funds,  shares, 
or  securities  paid  or  transferred  to  them  or  him,  in  pursuance 
of  these  presents,  or  of  the  trust  thereof,  shall  efiectually  dis- 
charge the  person  or  persons  paying  or  transferring  the  same 
therefrom,  and  from  being  concerned  to  sec  to  the  application 
thereof,  or  being  accountable  for  the  non-application  or  misappli- 
cation thereof. 

And  it  is  hereby  declared  that,  if  the  said  trustees  hereby  ap- 
pointed, or  any  of  them,  or  any  trustee  or  trustees  to  be  appointed 
as  herein  after  is  mentioned,  shall  die,  or  desire  to  be  discharged,  or 
refuse  or  become  incapable  to  act,  then  and  so  often  the  said  A.  B. 
and  C.  D.,  or  the  survivor  of  them,  or  [after  the  death  of  such  sur- 
vivor] the  surviving  or  continuing  trustees  or  tnistee  for  the  time 
being,  [and,  for  this  purpose,  retiring  or  refusing  trustees,  or  a  retir- 
ing or  refusing  trustee,  shall,  if  willing  to  act  in  the  execution  of 
this  power,  be  considered  continuing  trustees,  or  a  continuing 
tnistee,]  or  the  acting  executors  or  administrators  of  the  last  surviv- 
ing or  continuing  trustee,  may  appoint  any  other  person  or  persons 
to  be  a  trustee  or  trustees  in  the  stead  of  the  trustee  or  trustees  so 
dying,  or  desiring  to  be  discharged,  or  refusing  or  becoming  inca- 
pable to  act ;  And,  upon  every  such  appointment,  the  said  trust 
premises  shall  be  so  transferred  that  the  same  may  become  vested 
in  the  new  trustee  or  tnistees  jointly  with  the  surviving  or  continu- 
ing trustees  or  trustee,  or  solely,  as  the  case  may  require ;  and  every 
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«ich  new  trustee  shall  [either  before  or  after  the  said  trust  prem- 
ises shall  have  become  so  vested]  have  the  same  powers,  author- 
ities, and  discretion  as  if  he  had  been  hereby  originally  appointed 
a  trustee. 

And  it  is  hereby  declared  that  the  tmstces  or  trustee  for  the 
time  being  of  these  presents  shall  be  chargeable  only  with  such 
moneys  as  they  or  he  respectively  shall  actually  receive,  and  shall 
not  be  answerable  the  one  for  the  other  of  them,  nor  for  any  bank- 
er, broker,  or  other  person,  in  whose  hands  any  of  the  trust  mon- 
eys shall  be  placed,  nor  for  the  insufficiency  or  deficiency  of  any 
stocks,  funds,  or  securities,  nor  otherwise  for  involuntary  losses ; 
And  that  the  said  trustees  or  trustee  for  the  time  being  may  reim- 
burse themselves  or  himself,  out  of  the  moneys  which  shall  come 
to  their  or  his  hands  under  the  trusts  aforesaid,  all  expenses  to  be 
incurred  in  or  about  the  execution  of  the  aforesaid  trusts. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  E.  F.  and  6.  IL,  their 
heirs  and  assigns,  that,  notwithstanding  any  thing  by  him,  the  said 
A.  B.,  or  any  of  his  ancestors,  done  or  knowingly  suffered,  he,  the 
said  A.  B.,  now  hath  power  to  grant  all  and  singular  the  said 
premises  herein  before  expressed  to  be  hereby  granted  to  the  uses 
and  in  manner  aforesaid,  free  from  incumbrances,  and  to  surrender 
the  said  premises  herein  before  covenanted  to  be  surrendered  to 
the  use  of  the  said  E.  F.  atid  G.  H.,  their  heirs  and  assigns,  upon 
the  trusts  and  in  manner  aforesaid,  free  from  incumbrances ;  And 
THAT  he,  the  said  A.  B.,  and  his  heirs,  and  every  person  lawfully  or 
equitably  claiming  any  estate  or  interest  in  the  premises  through  or 
in  trust  for  him,  or  any  of  his  ancestors,  will,  at  all  times,  at  the  cost 
of  the  trust  estate,  execute  and  do  all  such  assurances  and  acts,  for 
further  or  better  assuring  all  or  any  of  the  said  premises  respectively 
to  the  several  uses  and  in  manner  aforesaid,  as  by  the  said  trustees 
or  trustee,  or  any  person  interested  in  the  promises,  shall  be  reason- 
ably required. 

In  witness  whereof,  <S:c.,  {as  in  n.  955.) 

The  effect  of  a  Bettlenient  in  trust  for  sale,  [hhcIi  Rale,  during  the  lives  of  the 
t«nant4i  for  life,  to  bo  with  their  consent,]  and  a  declaration  that  the  rents  till  a 
Mile  tfhall  go  as  the  income  of  the  funds  would  go,  is  tantamount  to  the  settle- 
ment of  the  real  estate  in  specie  with  the  ordinary  power  of  sale.  A  settlement 
among  the  children  equally  is  almost  invariably  required  for  small,  and  not  for 
lar^jCe,  properties,  and  it  appeared  to  be  more  appropriate  in  thin  collection  than  a 
strict  settlement,  with  powers  of  iointuring  and  chai^ng  portions,  and  the  like. 

The  precedent  in  the  text  may  be  converted  into  a  simple  strict  settlement,  by 
changing  the  limitation  to  the  children  equally  into  a  limitation  to  the  first  and 
other  sons  successively  in  tail,  with  remainder  to  the  first  and  other  daughters 
suocessively  in  tail,  the  preceding  power  of  appointment  being  either  omitted  or 
retained.  The  language  of  the  powers  will  require  to  be  altered,  by  restraining 
their  exercise,  after  the  death  of  the  tenanta  for  life,  to  the  minority  of  a  child 
entitled  under  the  limitations  or  appointments.  See  the  precedent  of  a  strict 
nottlemont  in  a  will,  in/ra, 
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969.  Appointment  on  Marriage  of  a  Beversionary  Life 
Estate  in  Personalty  to  an  1ki  ended  Husband. 

I,  A.  B.,  of  ,  spinster,  in  exercise  of  my  power  under 

the  will  [dated,  <&c.,]  of  X.  V.,  appoint  that  [in  case  an  intended 
jnaiTiage  between  me  and  C.  D.,  of  ,  shall  take  effect] 

the  trustees  or  trustee  of  the  said  will  shall,  after  my  death,  pay  the 
income  of  the  trust  premises  therein  comprised  to  the  said  C.  D., 
[if  he  shall  survive  me,]  during  his  life. 

In  witness  whereof,  4&c.  A.  B.     [Sbal.] 


970.  Appointment  of  New  Trustees  of  a  Marriage  Set- 
tlement, [to  be  Indorsed  on  the  Settlement.] 

This  indenture,  made  the  day  of  ,  between 

the  within  named  A.  B.,  of  of  ,   and  C.  B., 

of  of  ,  his  wife,  [at  the  date  and  execution 

of  the  within  written  indenture  the  within  named  C.  D.,  of 

of  ,  spinster,]  {husband  and  wife,  donees  of  the  power,) 

of  the  first  part ;  the  within  named  G.  II.,  of  of 

,  {retiring  trustee)  of  the  second  part ;  and  J.  K.,  of 
of  ,  and  L.  M.,  of  of  ,  {new 

trtistees)  of  the  third  part,  witnesseth  as  follows : — 

Whereas  the  marriage  in  the  within  written  indenture  said  to  be 
intended  was  solemnized  shortly  after  the  date  thereof ; 

And  whereas  the  within  named  E.  F.  is  dead,  and  the  said  G.  II. 
desires  to  be  discharged  from  the  trusts  of  the  within  written 
indenture ; 

This  indenture  witnesseth  that  they,  the  said  A.  B.  and  C.  B., 
do  hereby,  in  exercise  of  the  power  in  this  behalf  in  the  within 
written  indenture  contained,  appoint  the  said  J.  K.  and  L.  M.,  re- 
spectively, to  be  trustees  of  the  wuthin  written  indenture,  in  the 
place  of  the  said  E.  F.  and  G.  II.,  respectively. 

It  is  hereby  declared  that  the  said  J.  K.  and  L.  M.,  their  exec- 
utors, administrators,  and  assigns,  shall  hold  the  witliin  mentioned 
(name  here  tfie  kind  of  property)  which  is  intended  to  be  transferred 
into  their  names  immediately  after  the  execution  of  these  presents, 
and  the  annual  income  thereof,  upon  the  trusts,  and  subject  to  the 
powers,  upon  and  subject  to  which  the  same  ought  to  be  held  by 
virtue  of  the  within  written  indenture. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  mentioned. 
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971.  Appointmext  6y  Deed,  [Indorsed  on  the  Sale  Deed.] 

This  indenture,  made  the  day  of  ,  between 

E.  F.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  ,  of  the  one  part,  and  M.  N.,  O.  P., 

and  R.  S.,  of  of  ,  of  the  other  part,  witness- 

eth  as  follows : — 

•  (1.)  The  within  named  A.  B.,  having  survived  his  wife,  C.  B., 
[formerly  the  within  named  C.  T.,  spinster,]  and  died  in  the 
month  of  ,  the  said  £.  F.,  in  exercise  of  his  power  under 

the  within  written  indenture,  appoints  the  said  M.  N.,  O.  P.,  and 
K.  S.  trustees  thereof,  in  the  place  and  with  the  powers  respect- 
ively of  the  within  named  G.  11.,  who  has  refused  to  act  in,  and 
has  disclaimed  the  trusts  of,  the  within  written  indenture,  the  within 
named  I.  K.,  who  died  in  the  month  of  ,  and  the  said  £. 

F.,  who  desires  to  retire  from  the  trust. 

(2.)  The  said  E.  F.  grants  unto  the  said  M.  X.,  O.  P.,  and 
R.  S.,  and  their  heirs,  the  premises  expressed  to  be  granted 
by  the  witliin  indenture,  to  the  use  of  the  said  M.  N.,  O.  P.,  and 
R.  S.,  and  their  heirs;  nevertheless,  upon  the  trusts  and  sub- 
ject to  the  clauses  and  provisoes  expressed  in  the  within  written 
indenture. 

(3.)  The  said  E.  F.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  M.  N.,  O.  P.,  and  R.  S.,  their 
heirs  [executors,  administrators]  and  assigns,  that  the  said  E.  F. 
hath  done  or  knowingly  suffered  nothing  whereby  the  premises  are 
or  may  be  incumbered  or  prejudicially  affected. 

In  witness,  «fec.,  (««  in  n.  970.) 


972.  Appointment  hy  Writing,  [Indorsed  on  the  Settle- 
ment Deed.] 

The  within  named  A.  B.,  having  survived  his  wife,  C.  B.,  [for- 
merly the  within  named  C.  T.,  spinster,]  and  died  on  the 
day  of  ,  I,  the  within  named  E.  F.,  in  exercise  of  my 

power  under  the  within  written  indenture,  appoint  M.  N.,  O.  P., 
and  R.  S.  trustees  thereof,  in  the  place  and  with  the  powers  respect- 
ively of  the  within  named  G.  li.,  who  has  refused  to  act  in,  and 
has  disclaimed  the  trusts  of,  the  within  written  indenture,  the  within 
named  I.  K.,  who  died  in  the  month  of  ,  and  myself,  who 

am  desirous  of  retiring  from  the  trust. 

Signed,        E.  F. 
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973.  Disclaimer  under  a  Settlement,  [by  Indorsement.] 

These  presents  witness  that  I,  the  within  named  A.  B.,  have 
never  acted  in  the  trusts  and  powers  of  the  within  written  indenture, 
and  that  I  disckim  all  such  trusts  and  powers,  and  all  estate  and 
interest  in  the  premises  therein  comprised. 

In  witness  whereof,  &c,  [Seal.] 


974.  Articles  of  Separation. 

This  indenture,  made  the  day  of  ,  18       , 

between  A.  B.,  of  of  ,  in  the  county  of 

,  and  Province  of  Canada,  ,  of  the  first  part ;  £. 

B.,  his  wife,  of  the  second  part ;  and  C.  D.,  of  of  , 

of  the  third  part,  witnessetn : — 

Whereas  divers  unhappy  disputes  and  differences  have  arisen 
between  the  said  A.  B.  and  his  said  wife,  for  which  reason  they 
have  consented  and  agreed  to  live  separate  and  apart  from  each 
other  during  their  natural  life ; 

Now  THEREFORE  the  said  A.  B.,  in  consideration  of  the  prem- 
ises, and  in  pursuance  thereof,  doth  hereby  covenant,  promise,  and 
agree,  to  and  with  the  said  C.  D.,  and  also  to  and  with  his  said 
wife,  that  he  shall  and  will  allow  and  permit  his  said  wife,  £.  B.,  to 
reside  and  be  in  such  place  and  places,  and  in  such  family  and  fami- 
lies, as  she  may  from  time  to  time  choose  or  think  fit  to  do ;  And 
that  he  shall  not,  nor  will,  at  any  time,  sue,  molest,  disturb,  or 
trouble  any  person  whomsoever,  for  receiving,  entertaining,  or  har- 
boring her;  And  that  he  will  not  claim,  or  demand,  any  of  her 
money,  jewels,  plate,  clothing,  household  goods,  or  furniture,  which 
the  said  £.  B.  now  hath  in  her  power,  custody,  or  possession,  or 
which  she  shall  or  may  at  any  time  hereafter  have,  or  which  shall  be 
devised  or  given  to  her,  or  that  she  may  otherwise  acquire; 
And,  FURTHER,  that  the  said  A.  B.,  shall  and  will  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  C.  D.,  for  and  toward 
the  support  and  maintenance  of  his  wife,  the  said  E.  B.,  the  yearly 
sum  of  dollars,  free  and  clear  of  all  charges  and  deduc- 

tions whatsoever,  for  and  during  her  natural  life,  payable  quarterly, 
at  or  upon  the  first  day  of  January,  April,  July,  and  October,  m 
each  and  every  year  during  her  said  natural  life ;  which  the  said 
£.  B.  doth  agree  to  take,  m  full  satisfaction  for  her  support  and 
maintenance,  and  all  alimony  whatever.  And  the  said  C.  D.,  in 
consideration  of  the  sum  of  one  dollar,  to  him  duly  paid  by 
the  said  A.  B.,  doth  covenant  and  agree,  to  and  with  the  said 
A.  B.,  to   indemnify  and   bear  him  harmless   of  and   from  all 
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debts  of  Ills  said  wife,  E.  B.,  now  contracted,  or  that  may  hereafter 
be  contracted  by  her,  or  on  her  account ;  And,  if  the  said  A.  B. 
shall  be  compelled  to  pay  any  such  debt  or  debts,  the  said  C.  D. 
hereby  agrees  to  repay  the  same,  on  demand,  to  the  said  A.  B., 
with  all  damages  and  loss  that  he  may  sustain  thereby. 
In  witness,  d:c.,  {as  in  n.  970.) 
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CHAPTEB      X. 
PARTNERSHIP   DEEDS, 

NOTES. 

975.  Recitals. — The  date  and  parties  being  set  out,  a  short  recital 
states  the  agreement  to  become  partners,  the  nature  of  the  business, 
the  time  it  has  existed,  or  the  manner  in  which  it  was  previously 
conducted ;  and  sometimes  the  recital  shows  the  title  to  the  prem- 
ises in  which  the  business  is  carried  on,  or  when  and  how  a  patent 
was  obtained  which  the  partners  are  to  work,  or  of  what  the  ma- 
chinery consists  which  is  to  be  brought  into  the  concern,  and  by 
whom  it  is  owned  respectively,  and  the  value  of  it. 

976.  The  testatum  may  be  as  in  n.  1042 ;  but,  if  one  partner  pay 
a  consideration  for  the  partnership,  the  amount  must  be  set  out 
here,  and  a  receipt  clause  inserted  as  in  a  common  purchase  deed. 

977.  The  commencement  and  duration  of  the  partnership  should 
be  expressly  stated.  If  no  time  is  named  for  beginning,  the  date 
of  the  articles  will  be  the  time  of  commencement,  and  parol  is  not 
admissible  to  show  that  a  future  period  was  intended ;  and  if  no 
time  of  duration  is  fixed,  any  partner  may  dissolve  the  partnership 
at  any  time — but  a  six  months'  notice  is  often  made  necessary,  and 
the  duration  is  frequently  made  dependent  on  the  life  of  the  par- 
ties ;  but  this  is  not  necessary,  because  the  death  of  any  partner  dis- 
solves the  partnership,  however  numerous  the  partners  may  be. 

978.  The  style  of  the  firm  should  be  set  out  as  it  is  intended  to 
be  used  in  the  business,  as  A.  B.  &  Co. ;  and  then  to  sign  in  any 
other  way  will  be  a  breach  of  covenant. 

979.  The  nature  of  the  business  should  be  set  out  clearly.  Tliis 
is  always  desirable ;  and  in  cases  where  one  of  the  partners  carries  on 
other  business,  it  is  very  necessary. 

980.  The  place  of  business  is  usually  named  and  described,  but 
generally  with  the  qualification  that  the  business  is  to  be  carried  on 
there  as  long  as  the  parties  so  agree,  or  that  it  shall  be  carried  on 
there,  or  at  such  other  place  or  places  as  the  partners  shall  from 
time  to  time  as^ee ;  and,  if  the  premises  belong  to  one  of  the  part- 
ners, that,  at  the  end  of  the  term,  possession  shall  be  delivered  up 
to  the  owner. 

981.  The  capital  advanced  by  each  party  should  be  stated,  and 
in  what  manner  it  is  to  be  contributed,  and  it  should  be  declared 
that  each  shall  stand  possessed  of  the  stock  of  the  partnership  in 
proportion  to  the  capital  advanced,  and  be  allowed  interest  thereon ; 
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and  that  future  contributions  [if  anyl  of  capital  shall  be  under  sim- 
ilar conditions ;  for,  without  interest  is  thus  secured  to  each  partner 
by  express  stipulation,  none  would  be  payable,  but  all  the  partners 
would  simply  share  the  profits,  to  the  manifest  disadvantage  of  part- 
ners who  advanced  more  than  the  rest 

982.  A  return  of  premium  in  proportion  to  the  falling  off  of  the 
business,  if  it  happen  to  decline,  is  sometimes  provided  for. 

983.  Profit  and  loss  is  divided  equally,  if  nothing  is  said ;  but  it 
is  always  better  to  state  the  proportions,  and  it  is  usual  to  say  that 
losses  caused  by  the  willful  neglect  or  default  of  a  partner  shall  be 
borne  by  him. 

984.  A  specified  sum  in  lieu  of  profits  is  sometimes  allowed  to 
one  partner,  [often  to  a  dormant  partner,]  and  it  is  usually  stipu- 
lated that  it  shall  be  payable  at  all  events,  even  out  of  the  capital  if 
the  profits  are  not  sufficient ;  and  it  may  also  be  provided  that  the 
acting  partners  shall  draw  out  not  exceeding  a  certain  sum, 
monthly  or  otherwise,  for  their  subsistence,  to  be  accounted  for  at 
every  division  of  the  profits. 

985.  Proper  accounts  are  stipulated  for,  in  suitable  books ;  which, 
with  all  deeds,  bonds,  notes,  securities,  papers,  and  writings,  are  to 
be  kept  at  the  place  of  business,  or  other  place  of  safety,  as  the 
partners  may  agree. 

986.  Acting  partners  should  give  dormant  partners  correct  inform- 
ation of  the  business. 

987.  Monthly  balances  of  accounts  are  usually  stipulated  for,  es- 
pecially where  there  are  dormant  partners,  and  that  the  active  part- 
ners shall  have  custody  of  the  cash,  bills,  notes,  and  securities. 

988.  The  conduct  of  the  partners  in  managing  the  business  is 
stipulated  to  be  faithful  and  diligent,  and  that  each  shall  render  a 
true  account  of  all  business  transactions ;  and  frequently  that  none 
of  the  partners  shall  engage  in  any  other  business ;  and,  if  it  is  de- 
sired that  they  should  not  do  so,  this  clause  ought  never  to  be 
omitted. 

989.  One  partner  is  sometimes  to  devote  himself  to  the  business 
more  than  the  others  ;  e,  g.,  where  a  junior  partner  brings  in  little  or 
no  capital. 

990.  Servants  and  apprentices  arc  not  to  be  engaged  or  dis- 
charged by  one  partner  without  the  consent  of  the  others ;  and 
that  any  premiums  received  with  apprentices  shall  be  divided  ac- 
cording to  the  shares  of  the  partners  in  the  capital. 

991.  Indemnity  of  the  partnership  against  the  private  debts  of 
each  partner  is  usually  provided,  and  that  the  partnership  money 
and  goods  are  to  be  used  only  on  partnership  accounts ;  and  that 
bills  of  exchange  and  promissory  notes  shall  not  be  drawn  or  ac- 
cepted except  in  the  regular  course  of  business,  and  on  account  of 
the  partnership. 
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992.  Exteniicn  of  a  Urm  of  partnership  is  commonly  effected  by 
deed  poll,  indorsed  on  the  original  partnership  deed. 

Dissolution  of  Partnership  and  Winding-Up. 

993.  The  recitals  state  ihe  terms  of  the  original  deed,  and 
the  mode  in  which  the  partnership  is  dissolved,  as  by  a^ree- 
nientf  by  effluxion  of  time^  or  by  notice :  if  the  dissolution  is  by 
agreement, 

994.  The  testatum  should  so  state ;  and  if  by  effluxion  of  time,  it 
should  be  said  to  be  in  pursuance  of  the  stipulations  in  the  partner- 
ship deed ;  and  if  by  notice,  that  also  should  be  expressed. 

995.  Any  pecuniary  consideration  paid  on  an  assignment  of  part- 
nership effects  should  be  mentioned  in  the  second  testatum j  by  Wnich 
the  stock  and  effects  are  assigned. 

996.  Attestation  is  not  necessary,  since  it  will  be  sufficient  to  re- 
cite that  the  dissolution  has  been  made  and  inserted  in  the  Gazette ; 
and  this  form  is  often  used  where  some  of  the  partners  assign  their 
shares  in  the  stock  and  effects  to  the  other  copartners ;  and  so,  where 
one  retires  and  receives  a  pecuniary  consideration  for  his  share,  the 
arrangement  including  the  mode  of  payment  is  recited,  and  then 
the  testatum  merely  says  "in  consideration  of  the  premises,"  or 
"for  the  consideration  herein  before  expressed." 

997.  As  to  the  winding-up,  this  is  done  either  by  collection  of 
all  credits,  payment  of  all  debts,  and  division  of  profits,  or  by  re- 
tiring partners  receiving  the  money- value  of  their  snares  from  those 
who  remain. 

998.  A  receiver  is  sometimes  appointed  by  the  deed  of  dissolu- 
tion, with  the  usual  powers  of  an  attorney  to  sue  and  give  discharges. 
In  this  case  the  partners  covenant  that  they  will  not  themselves  re- 
ceive nor  release  outstanding  credits,  nor  any  suit  or  action  for  re- 
covery of  the  same,  and  a  final  clause  gives  the  receiver  power  to 
reimburse  himself  his  expenses,  and  exonerates  him  from  being  re- 
sponsible for  more  money  than  he  actually  receives,  or  for  any 
banker  or  other  person  in  whose  hands  money  shall  be  placed  for 
safe  custody. 

999.  Assignments  from  one  partner  to  another ^  for  a  money  con- 
sideration, include  a  power  of  attorney  for  enforcing  payment,  giv- 
ing releases,  dsc,  with  covenants  by  the  assignor  that  he  has  not 
contracted  any  debt  which  may  prejudice  the  partnership  effects, 
nor  received  any  credits  which  are  not  duly  entered  in  the  books, 
and  that  he  will  confirm  all  acts  done  in  exercise  of  the  power  of 
attorney,  for  further  assurance,  and  not  to  release  actions,  &c.  On 
the  other  hand,  the  assignee  covenants  to  discharge  all  partnership 
debts,  and  indemnify  the  assignor  therefrom,  and  the  deed  con- 
cludes with  a  mutual  release  of  all  claims  on  account  of  the  original 
partnership  deed. 
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1000.  A  bond  to  secure  payments  of  the  consideration  money, 
when  payable  by  installments,  may  be  properly  adopted  in  many 
casen. 

1001.  The  form  of  notice  of  dissolution  under  a  power  to  dis- 
solve after  a  given  notice  is  simple.  [See  n.  1037.)  If  the  retir- 
ing partner  is  to  be  indemnified  from  debts  of  the  concern,  he 
should  prepare  a  deed  of  indemnity,  and  by  a  clause  in  the  notice 
require  that  the  continuing  partner  should  execute  the  same  when 
it  is  tendered  to  him,  the  retiring  partner  himself  expressing  his 
willingness  to  execute  all  such  assignments  as  are  in  conformity 
with  the  original  partnership  deed.  The  notice  should  be  dated 
and  addressed  to  the  party  by  his  usual  name  and  address. 

1002.  Notice  of  expulsion  for  breach  of  covenant.    (See  «.  1040.) 

1003.  Notice  of  intention  to  purchase  a  share  in  the  partnership 
on  the  dissolution  thereof  under  a  power  reserved  for  that  purpose, 
may  be  given  in  terms  of  the  power.     (See  n.  1041.) 

1004.  A  general  notice  of  dissolution  should  be  published  in  the 
Gazette,  and  local  papers,  and  by  special  circular,  to  every  person 
with  whom  the  firm  has  done  business,  and  the  style  of  the  new 
firm,  if  any  should  be  set  out.     (See  n.  1038.) 

Deeds  of  Composition. 

1005.  The  true  state  of  the  business  a  fairs  should  be  first  ascer- 
tained, and  an  accountant  employed  to  ascertain  it  if  necessary. 

1006.  No  favor  must  be  shown  to  particular  creditorSy  except  by 
consent  of  the  other  creditors,  on  pain  of  making  the  composition 
void  both  in  law  and  equity. 

1007.  If  creditors  agree  to  execute  a  deed  of  composition,  semble 
that  they  are  bound,  even  at  law,  to  the  terms  of  the  composition 
therein  set  forth,  as  per  agreement,  though  they  do  not  actually  ex- 
ecute the  deed.  Also  it  has  been  held  tliat  a  mere  verbal  assent  is 
sufficient,  and  will  estop  a  creditor  from  sueing  on  his  original  cause 
of  action,  and  assent  to  a  deed  of  this  kind  may  be  implied  as  well 
as  expressed.     Boothby  v.  Sowden,  3  Camp.,  N.  P.  C,  176. 

1008.  An  agreement  to  compound  under  hand  only  is  binding  in 
equity,  but  it  is  nudum  pactum  in  law  to  agree  in  that  form  to  ac- 
cept a  less  sum  in  satisfaction  of  a  greater,  and  therefore  is  not 
binding ;  and  even  the  acceptance  of  payments  will  make  no  ditfer- 
cncc,  without  there  be  some  new  consideration  or  the  payment  is 
guarantied  by  a  third  person.  But,  if  the  instrument  be  under  seal, 
it  is  binding,  at  law  as  wi^U  as  in  equity ;  and  therefore,  though  it  is 
advisable  at  a  meeting  of  creditors  to  obtain  their  signatures  to  a 
memorandum  containing  the  terms  of  the  composition,  and  thus 
bind  them  in  equity,  an  instrument  in  due  form  and  under  seal 
should  be  immediately  prepared,  and  it  is  important  to  notice  that 
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8  composition  not  made  hj  deed  under  seal  will  not  dischat^  a 
speciality  debt. 

1009.  7'Af  agreement  may  he  in  two  forma : — 

(1.)  Where  time  is  to  be  given,  or  a  sum  less  than  the  full 
amount  is  to  be  accepted  in  discharge  of  the  debts,  or  the  payment 
is  to  be  secured  by  sureties. 

(2.)  Where  the  whole  property  is  to  be  vested  in  trustee:^  lv»r  lue 
benefit  of  creditors,  then  the  whole  terms  of  the  trust  deed  should 
be  set  out  in  the  agreement. 

1010.  Under  hnnkrupt  laws  assurances  of  this  kind  are  acts  of  hank- 
ruptctf  if  a  petition  of  adjudication  is  filed  within  three  calendar 
months  after  the  execution  of  the  deed.     2  Vict.,  c.  12,  England. 

101 1.  Compositifm  deeds  are  of  various  kinds ;  as,  where  extended 
tim£  is  given ;  where  a  surety  for  the  debtor  is  a  concurring  party ;  or 
where  creditors  agree  to  accept  a  /ess  amount  than  their  debts. 

1012.  The  amount  of  each  creditor's  claim  should  be  in  the  deed, 
or  in  a  schedule  annexed.  Signature  to  a  schedule  in  which  the 
amount  is  left  blank  will  bind  the  creditor  as  to  all  existing  debts 
then  owing  him,  though  the  deed  expressly  refers  to  those  only 
which  are  in  the  annexed  schedule. 

1013.  Where  a  debtor  is  to  carry  on  the  business  under  the  direction 
of  inspectors,  the  debtor  is  of  the  first  part,  the  inspectors  are  of 
the  second  part,  and  the  creditors  the  third  part ;  and  the  manner 
of  ^applying  moneys  received  from  the  business  is  specially  stated. 

1014.  Creditors  of  small  amount,  as,  say  $50,  are  generally  paid 
in  full. 

1015.  Power  to  extend  letters  of  license  to  a  period  beyond  that 
fixed  in  the  deed,  without  further  consent  of  the  creditors,  may  be 
properly  inserted  in  most  cases. 

1010.  Where  the  projjerty  is  assigned  on  trusts  to  sell,  the  parties 
are,  1.  The  debtor;  2.  The  trustees;  3.  2'iro  creditors ;  4.  AH  the 
other  creditors. 

Two  creditors  are  made  parties  of  the  third  part,  to  enable  them 
to  covenant  with  the  trustees  for  the  due  performance  of  the  trusts; 
for,  if  such  covenant  were  made  by  the  whole  body  of  creditors, 
every  one  of  them  would  have  to  be  made  parties  to  any  action 
against  the  trustees  for  breach  of  covenant,  which  would  be  highly 
inconvenient. 

1017.  The  recital  is  usually  confined  to  a  statement  of  the  agree- 
ment for  composition,  by  which  the  debtor  acknowledges  himself 
indebted  to  the  children  in  a  schedule  annexed  in  the  sums  oppo- 
site their  respective  names,  and  that,  being  desirous  of  paying  all 
equally,  he  has  agreed  to  convey  his  property  upon  trusts  for  sale 
for  that  purpose. 

1018.  T/u  property  is  conveyed  or  assigned,  according  to  its  na- 
ture, in  the  same  manner  as  property  of  the  same  kind  is  conveyed  or 
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assigned  to  trastecs  for  any  other  purpose,  with  a  power  of  attor- 
ney authorizing  the  trustees  to  sue  and  give  releases,  and  do  all 
otlier  acts  necessary  to  carry  the  trusts  into  effect,  and  a  power  of 
substitution  is  frequently  useful. 

1019.  The  trusts  are  to  collect  the  credits;  sell  the  property ;  and 
then,  out  of  the  moneys  received,  to  pay  fii'st  the  expenses  of  the 
composition  deed,  and  of  collecting  the  debts ;  and,  where  there  is 
real  estate,  any  costs  for  perfecting  the  title,  or  enforcing  specific 
pciibrmance  of  contracts  with  purchasers;  to  pay  all  debts,  and 
then  pay  over  the  surplus  to  the  debtor. 

1020.  The  indenmitf/  clause  to  purchasers  is  most  important,  and 
should  never  be  omitted  when  the  deed  embraces  real  estate.  When 
the  receipts  of  the  trustees  are  made  a  suflScient  discharge  to  pur- 
chasers, they  are  exonerated  from  seeinsr  to  the  application  of  the 
purchase  money,  and  the  trustees  can  thus  make  an  effectual  con- 
veyance without  the  concurrence  of  the  rest  of  the  creditors,  al- 
though their  names  and  debts  are  scheduled,  and  the  effect  is  to  ena- 
ble the  trustees  to  get  the  full  market  value  for  the  property. 

1021.  The  declaration  that  the  receipts  of  the  trustees  shall  be  con- 
clusive is  best  worded  by  saying  that  "  the  receipts  of  the  acting 
trustees  for  the  time  being  shall  be  a  sufficient  discharge,"  Ac,  in- 
stead of  naming  them;  for  otherwise  even  trustees  who  have  ceased 
to  act,  and  released  their  estate,  must  concur.  But  this  declaration 
will  not  affect  incumbrances  prior  to  the  deed  of  composition,  with- 
out the  incumbrancers  themselves  are  made  parties  to  the  convey- 
ance, and  semhle  that  such  declaration  is  unnecessary  in  Canada 
since  the  12  Vic,  c.  71,  s.  6,  which  expressly  makes  such  receipts 
effectual  discharges. 

1022.  Power  to  compound  debts  is  also  useful,  and  to  refer  disputes 
to  arbitration. 

1023.  Moneys  collected  are  usually  paid  into  a  banker^s;  and  the 
trustees  covenant  to  do  this,  and  to  give  an  account  of  the  trust  es- 
tate to  the  creditors. 

1024.  The  covenants  by  the  creditors  are  to  grant  a  letter  of  li- 
cense to  the  debtor  to  follow  his  own  affairs ;  that  any  creditor  su- 
ing him  shall  forfeit  his  debt ;  and  to  indemnify  the  trustees  from 
all  damages  or  Uabilities  which  they  may  incur  in  the  execution  of 
the  tnists. 

1025.  Provisoes  are  that  creditors  who  do  not  execute  within  a 
certain  time  shall  be  excluded ;  but  a  discretion  is  reserved  to  the 
trustees  to  admit  them  afterward,  and  also  to  allow  claims  accident- 
ally omitted  in  the  schedule,  but  so  as  in  neither  case  to  disturb 
any  dividend  previously  made. 

Equity  will  hold  tliat  the  assent  of  a  creditor  within  the  time 
limited,  and  his  intention  to  act  under  the  deed,  will  be  sufficient, 
though  he  has  not  executed  it;  and  even  at  law  this  has  been  bo 

do 


ARTICLES  OF  PARTNERSHIP. 

ruled,  {Bradley  v.  Gregory^  2  Camp.,  N.  P.  C,  283.)  but  not  if  as- 
sent has  been  obtained  through  any  misrepresentation. 

1026.  Proviso  to  ttubmit  dilutes  to  arbitration  is  usual,  and  will 
be  found  in  the  precedents. 

1027.  Proviso    that  fraud  or  concealment  on   the  part   of  the 
debtor  shall  vitiate  letter  of  license  should  always  be  inserted. 

1028.  Power  to  change  trustees  should  also  be  taken. 


FORMS. 
1029.  Articles  of  Copartnership. 

This  indenture^  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  ,  of  the  one  part,  and  C.  D.,  of 

of  ,  in  the  county  of  ,  and  prov- 

ince aforesaid,  ,  of  the  other  part,  witnesseth  :-^ 

^1.)  That  they,  the  said  A.  B.  and  C.  D.,  will  become  and  re- 
mani  copailners  in  the  business  of  ,  for  the  term  of 

years  from  the  date  of  these  presents,  if  both  of  them  shall  so  long 
live. 

(2.)  That  if,  nevertheless,  at  the  end  of  seven  years  from  the 
tlate  of  these  presents,  either  of  the  said  partners  shall  be  desirous 
that  the  said  copartnership  shall  determine,  and  of  such  his  desire 
shall  give  not  less  than  six  calendar  months''  previous  notice  in  writ- 
ing to  the  other  of  them,  or  shall  leave  such  notice  at  the  place 
where  the  said  business  shall  for  the  time  being  be  carried  on,  in 
such  case,  upon  the  end  of  the  said  seven  years,  the  said  copartner- 
ship shall  determine. 

(3.)  That  the  firm  and  style  of  the  said  copartnership  shall  be 
[state  the  style  agreed  upon.) 

(4.)  That  the  business  of  the  said  copartnership  shall  be  carried 
on  at  ,  or  at  such  other  place  or  places  as  the  said  co- 

partners shall  hereafter  determine. 

(5.)  That  both  of  them,  the  said  A.  B.  and  C.  D.,  will,  at  all 
times,  diligently  employ  themselves  in  the  business  of  the  said  co- 
partnership, and  carry  on  the  same  for  the  greatest  advantage. 

(6.)  That  neither  of  them  will,  either  directly  or  indirectly,  en- 
gage in  any  business  except  the  business  of  the  said  copartnership, 
and  upon  account  thereof. 

(7.)  That  neither  of  them  shall  take  any  apprentice,  or  hire  or 
dismiss  any  clerk,  traveller,  workman,  or  servant  without  the  con- 
sent of  the  other. 

(8.)  That  the  capital  of  the  said   copartnership  shall  consist 
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of  the  snm  of  dollars,  to  be  brought  in  by  the  said 

A.  B.  and  C.  D,,  in  equal  shares,  (or^  if  otherwise,  slate  the  propor- 
tions.) 

(9.)  That  the  said  capital,  and  the  profits  arising  therefrom,  [in- 
cluding the  premiums  to  be  paid  for  any  apprentice  to  be  taken  by 
cither  of  the  said  copartners,]  shall  [subject  as  herein  after  is  men- 
tioned] be  employed  in  the  said  business. 

(10.)  That  the  rent  of  the  houses,  mill,  and  buildings  in 

aforesaid,  or  of  any  other  buildings  where  the  said  business 
shall  be  carried  on,  and  the  cost  of  repairs  and  alterations,  and  all 
rates,  taxes,  payments  for  insurance,  and  other  outgoings  whatsoever 
in  respect  of  the  same,  and  the  wages  and  remuneration  of  all  per- 
sons employed  in  the  said  business,  and  all  other  moneys  to  become 
payable  upon  account  of  the  said  business,  and  all  losses  which  shall 
happen  in  the  same,  shall  be  paid  out  of  the  capital  of  the  said  c<>- 
partnership,  and  the  profits  arising  therefrom ;  or,  if  the  same  shall 
be  deficient,  by  the  said  copartners  in  equal  shares. 

(11.)  That,  where  there  shall  be  occasion  to  give  any  security  or 
undertaking  for  the  payment  of  money  on  account  of  the  said  co- 
partnership, [except  when  the  contrary  shall,  in  the  common  course 
of  business,  be  unavoidable,]  the  same  shall  be  signed  by  both  of 
the  said  copartners. 

(12.)  That,  if  [except  in  the  case  aforesaid]  either  of  the  said 
copartners  shall  give  any  such  security  or  undertaking,  which  shall 
not  be  signed  by  the  other  of  them,  the  same  shall  be  deemed 
to  be  given  on  the  separate  account  of  the  partner  so  giving 
it,  and  he  shall  satisfy  the  same,  out  of  his  separate  estate,  and 
shall  indemnify  the  other  of  them  from  all  expenses  on  account 
thereof. 

(13.)  That,  if  either  of  the  said  copartners  shall  lend  any  of  the 
moneys,  or  deliver  upon  credit  any  of  the  goods,  of  the  said  co- 
partnership to  any  person  or  persons  whom  the  other  of  them  shall 
previously  in  writing  have  forbidden  him  to  trust,  the  partner  so 
lending  or  delivering  shall  pay  to  the  said  copartnership  so  much 
ready  money  as  the  full  amount  or  value  of  the  money  or  goods 
which  he  shall  so  lend  or  deliver. 

(14.)  That,  if  either  of  the  said  copartners  shall  buy  any  goods 
or  articles  exceeding  the  value  of  dollars,  without  the  pre- 

vious consent  in  writing  of  the  other,  the  other  shall  have  the  op- 
tion either  to  take  such  goods  or  articles  on  account  of  the  said 
copartnership,  or  to  let  the  same  remain  the  separate  property  of 
the  copartner  who  shall  have  so  bought  the  same. 

(15.)  That  neither  of  the  said  copartners  shall,  without  the  pre- 
vious consent  in  writing  of  the  other,  enter  into  any  bond,  or  be- 
come bail  or  security,  for  any  person,  or  subscribe  any  policy  of 
insurance,  or  do  or  willingly  suffer  to  be  done  any  thing  whereby 
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the  capital  or  property  of  the  said  copai-tnership  may  be  extended, 
or  taken  in  execution. 

(16.)  That  each  of  the  said  copartners  will  punctually  pay  his 
separate  debts,  and  indemnify  the  other  of  thein,  and  the  capital 
and  property  of  the  said  copartnership,  against  the  same,  and  all  ex- 
penses tnereof. 

(17.)  That  books  of  account  shall  be  kept  by  the  said  copart- 
ners, and  proper  entries  made  therein  of  all  the  sales,  purchases,  re- 
ceipts, payments,  engagements,  transactions,  and  property  of  the 
said  copartnership ;  and  the  said  books  of  account,  and  all  securi- 
ties, papers,  and  writings  of  the  said  copartnership  shall  be  kept  at 
the  counting-house,  in  aforesaid,  or  in  snch  other  place 

where  the  business  shall  be  carried  on,  and  each  of  the  said  copart- 
ners shall  have  free  access,  at  all  times,  to  examine  and  copy  out 
the  same. 

(18.)  That,  on  the  day  of  ,  in  the  year  , 

and  on  the  day  of  ,  in  every  succeeding  year,  a 

general  account  shall  be  made  and  taken  by  the  said  copartners  of 
all  the  sales,  purchases,  receipts,  payments,  engagements,  and  trans- 
actions of  the  said  copartnership  during  the  then  preceding  year, 
and  of  all  the  capital,  property,  engagements,  and  liabilities  for  the 
time  being  of  the  said  copartnership ;  and  the  said  general  account 
shall,  immediately  after  the  same  shall  be  made  and  taken,  be  writ- 
ten into  two  books,  and  be  signed  in  each  such  book  by  each  of  the 
said  copartners ;  and,  after  such  signature,  each  of  them  shall  keep 
one  of  the  said  books,  and  shall  be  bound  by  every  such  account, 
except  that,  if  any  manifest  error  be  found  therein  by  either  of  the 
said  copartners,  and  signified  to  the  other  of  them  within  twelve 
calendar  months  after  the  same  shall  have  been  so  signed  by  both 
of  them,  such  error  shall  be  rectified. 

(19.)  That  the  said  A.  B.  and  C.  D.  shall  be  entitled  to  the  net 
profits  arising  from  the  said  business,  and  remaining  after  the  pay- 
ments herein  before  directed  to  be  made  thereout,  in  equal  shares. 

(20.)  That  in  each  year  it  shall  be  lawful  for  each  of  them,  the 
said  A.  B.  and  C.  D.,  to  take  out  of  the  net  profits  of  the  said 
business,  by  equal  quarterly  payments,  on  the  day  of  , 

the  day  of  ,  the  day  of  ,  and  the 

day  of  ,  the  sum  of  dollars,  for  his  sepa- 

rate use ;  but  in  case,  at  the  end  of  any  year,  it  shall  appear,  upon 
taking  the  general  annual  account,  that  the  net  profits  of  such  year 
shall  not  have  amounted  to  the  sum  of  dollars,  [the  total 

amount  of  the.  quarterly  allowances  to  both  partners,]  in  such  case, 
immediately  after  such  general  annual  account  shall  have  been 
Uken,  each  of  them,  the  said  A.  B.  and  C.  D.,  shall  repay  to  the 
said  copartnership  the  excess  [if  any]  of  the  amount  of  tJbe  sums 
which  he  sliall  actually  have  received  in  respect  of  such  quarterly 
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payments,  over  the  sum  which  he  shall  have  been  entitled  to  receive 
as  his  share  of  the  net  profits  of  the  said  business. 

(21.)  That,  if  either  of  the  said  copartners  shall  die  during  the 
said  copartnership,  his  executors  or  administrators  shall,  if  such 
death  shall  happen  before  the  day  herein  before  appointed  for  the 
first  general  annual  account,  be  entitled  to  the  capital  brought  in  by 
such  deceased  partner;  or,  if  the  same  shall  happen  after  the  day 
herein  before  appointed  for  the  first  annual  account^  shall  be  enti- 
tled to  such  sum  of  money  as  the  share  of  the  deceased  partner  of 
the  capital  and  property  of  the  said  copartnership  shall,  upon  the 
then  last  general  annual  account,  amount  to,  or  as  such  share  would 
have  amounted  to  in  case  such  account  had  been  taken  on  the 
day  of  ,  {the  proper  day  for  taking  such  ac- 

count,) immediately  preceding  such  death ;  and,  in  either  case,  the 
executors  or  administrators  of  the  deceased  partner  shall  also  be 
entitled  to   an   allowance,   after  the  rate   of  per   cent, 

per  annum,  upon  the  capital,  or  share  of  capital,  and  property  [as 
the  case  may  be]  of  such  deceased  partner,  in  lieu  of  profits,  from 
the  commencement  of  the  said  copartnership,  or  from  the  then  last 
general  account,  [as  the  case  may  be,]  to  the  time  of  such  death ; 
and  the  surviving  partner,  his  executors  or  administrators  shall  pay 
such  allowance  in  lieu  of  profits  on  demand,  and  shall,  within 
next  after  the  death  of  the  deceased  partner,  execute 
and  deliver  to  his  executors  or  administrators  a  bond  in  a  penalty 
double  the  principal,  conditioned  for  the  payment  of  the  said  prin- 
cipal sum,  to  which  they  shall  become  entitled  as  aforesaid, 
with  interest  thereon,  after  the  rate  of  per  cent,  per  an- 

num from  such  death,  in  manner  following,  that  is  to  say :  one- 
third  part  of  such  principal  sum,  with  the  interest  on  the  same  third 
part,  at  the  end  of  six  calendar  months  from  the  date  of  such  bond ; 
one  other  third  part,  with  interest  thereon,  at  the  end  of  twelve 
calendar  months  from  the  date  of  such  bond ;  and  the  remaining 
third  part,  with  interest  thereon,  at  the  end  of  eighteen  calendar 
months  from  the  date  of  such  bond. 

(22.)  That  the  surviving  partner,  his  executors  or  administrators, 
shall  also  execute  and  deliver  a  bond,  in  a  sufiicient  penalty,  to  the 
executors  or  administrators  of  the  deceased  partner,  for  indemnify- 
ing them,  and  the  estate  of  the  said  deceased  partner,  from  the 
debts,  engagements,  and  liabilities  of  the  said  copartnership  at  or 
after  such  decease,  and  from  all  expenses  on  account  of  the  same ; 
and  the  executors  or  administrators  of  the  deceased  partner  shall 
release  and  assign  unto  the  surviving  partner,  his  executors  or 
administrators,  all  their  share,  right,  title,  and  interest  in  the 
capital  and  property  of  the  said  copartnership,  and  empower 
him  and  them,  as  much  as  in  them  lies,  to  recover  and  receive  the 
same. 
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In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals,  this  day  of  ,  18     . 

Signed,  sealed,  and  delivered  )  A  B      FSeal! 

in  presence  of  J  ^' j^'     [g^^J 


1030.  Articles  of  Partnership  between  Three  Persons, 
loiih  Unequal  Division  of  Profits. 

Agreement,  entered  into  this  day  of  ,  be- 

tween A.  B.,  of  of  ,  in  the  county  of 

,  and  Province  of  Canada,  ,  of  the  first  part; 

C.  D.,    of  of  ,   of  the   second  part; 

and   E.   R,    of  of  ,   of  the  third  part,  as 

follows : — 

(1.)  The  parties  shall  constitute  a  partnership  firm,  under  the 
style  of  ,  in  the  business  of  ,  for  twenty-one 

years  from  the  present  date,  subject  to  absolute  determination  at 
the  end  of  the  first  8even  or  fourteen  years  by  six  calendar  months' 

Srevious  written  notice,  addressed  to  the  firm,  by  either  the  said  A. 
►.  or  the  said  C.  D. 

(2.)  No  partner  shall  do  or  suffer  any  thing  whereby  the  part- 
nership property  may  be  liable  to  be  taken  in  execution ;  nor  shall 
any  partner,  without  his  copartner's  written  consent,  become  bail 
or  surety  for  any  person,  nor  be  more  than  weeks  absent 

from  the  place  of  business  of  the  partnership,  or  engage  in  any 
other  business. 

(3.)  The  partnership  capital  shall  consist  of  the  stock  in  trade  of 
the  firm,  for  the  time  being,  with  the  balance  of  dollars, 

now  standing  to  the  credit  of  .the  firm  at  their  bankers,  [Messrs. 
.]  The  said  A.  B.  and  C.  D.  shall  be  entitled,  in  equal 
shares,  to  four-fifths  of  the  capital  and  profits,  and  the  said  E.  F.  to 
the  remaining  one-fifth,  the  outgoings  of  the  business  [so  far  as  the 
profits  and  capital  are  insufficient  to  meet  the  same]  being  borne 
by  the  partners  in  the  corresponding  proportions. 

(4.)  The  liabilities  and  engagements  incurred,  and  credits  al- 
lowed, by  any  partner,  [exceeding  the  usual  course  of  the  partner- 
ship business,]  shall  be  at  his  exclusive  risk,  and  the  partnership  be 
indemnified  out  of  his  separate  estate. 

(5.)  Each  partner  may  draw  [being  the  said  A.  B.  or  C.  D.] 
dollars,  or  [being  the  said  E.  F.]  dollars,  quar- 

terly, on  account  of  his  share  of  profits;  but  so  tliat,  at  the  expira- 
tion of  each  year  in  which  the  aggregate  drawn  on  account  shall 
have  exceeded  the  aggregate  nett  profits,  each  partner  shall  refund 
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to  the  partnership  any  excess  drawn  by  him  abovo  his  share  of 
profits  for  the  same  year. 

(6.)  A  REST  shall  be  made,  the  partnership  stock  in  trade  taken, 
and  the  partnership  accounts  [both  of  capital  and  profits]  balanced, 
at  the  expiration  of  each  year  of  the  term,  commencing  with  the 
day  of  next ;  the  accounts,  when  completed, 

being  signed  by  all  the  partners,  who  shall  be  concluded  by  such 
signature,  excepting  as  to  manifest  error  detected  within  one  year. 

(7.)  At  the  expiration,  or  absolute  determination,  of  the  part- 
nership, a  similar  stock-taking  and  balancing  of  accounts  to  that 
stipulated  by  clause  6  shall  be  made,  on  the  completion  of  which 
the  partnership  property  shall  be  divided,  [according  to  the  pro- 
portions aforesaid,]  and  mutual  releases  and  indemnities  executed, 
between  and  by  the  parties. 

(8.)  A  PARTIAL  determination,  as  to  one  partner  only,  shall  en- 
sue by  his  death  or  a  breach  of  some  stipulation  in  clause  2.  In 
this  event,  his  copartners  or  copartner  shall  carry  on  the  business 
upon  the  terms  of  these  presents  [including  this  clause ;]  shall,  at 
the  then  next  stock-taking,  ascertain  the  value  of  his  share  in  the 
partnership  property,  and  secure  to  him,  his  executors  or  adminis- 
trators, by  bond,  the  payment  thereof,  [and  of  his  share  in  the  prof- 
its from  the  time  of  such  determination  up  to  such  stock-taking.] 
by  four  equal  installments,  at  the  expiration  of  the  first  and  three 
succeeding  half-years  from  the  day  of  such  stock-taking,  [with 
interest,  on  each  such  half-yearly  day,  on  the  then  unpaid  amount, 
at  per  cent,  per  annum;]  and  shall  execute  to  him  and 

them  an  indemnity,  by  bond,  against  the  partnership  liabilities. 
Provided  that  the  determining  partner,  his  executors  or  adminis- 
trators, shall  execute  to  his  copartners  or  copartner  a  release  of  his 
partnership  interest. 

(9.)  Disputes  under  these  presents  shall  be  referred  to  two  ar- 
bitrators, whose  determination  thereon  [or  that  of  an  umpire,  cho- 
sen by  themselves,  in  case  of  difference]  shall  conclude  the  disput- 
ing parties.  Within  thirty  days  from  written  notice  of  arbitration, 
each  disputing  party  shall  name  an  arbitrator ;  if  either  shall  fiul  to 
do  so,  both  arbitrators  shall  be  named  by  the  other  party.  The 
arbitrators,  or  their  umpire,  may  call  in  any  professional  assistance; 
may  require  the  persona]  attendance  and  examination  on  oath  of 
the  parties,  and  those  claiming  under  them,  and  the  production  of 
all  documents  relative  to  the  dispute ;  and  may  determine  by  whom 
the  expenses  of  arbitration  shall  be  defrayed,  together  with  the 
amount  thereof. 

In  witness,  &c.,  (am  in  n.  1029.) 
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1031.  Partnership  between  Two  Farmers,  with  Equal  Di- 
vision of  Profits.— Purchase  of  Half  the  Stock  by  (he 
Partner  entering  (he  Business,  and  Provision  for  the 
Purchase  of  a  Deceased  Partner's  Share. 

This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  fanner,  of  the  one  part,  and  C.  D.,  of 

of  ,  in  the  county  of  ,  and  province 

aforesaid,  fanner,  of  the  other  part,  witncsseth  as  follows : — 

That,  for  effectuating  the  after  mentioned  agreement  of  partner- 
ship, the  said  A.  B.,  in  consideration  of  dollars,  paid  to 
him  by  the  said  O.  D.,  cufsipns  unto  the  said  C.  D.,  his  executors 
and  administrators,  one  moiety  of  the  good  will  of  the  farming 
business  heretofore  carried  on  by  the  said  A.  B.,  on  the  premises 
known  as  farm,  at  ,  in  shire,  with 
the  live  and  dead  stock  employed  in  the  said  business. 

And,  further,  that  the  said  A.  B.,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenants  with  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  that,  notwithstanding  any  thing  by 
the  said  A.  B.  done  or  knowingly  suffered,  he  is  entitled  to  execute 
this  assignment  of  the  premises,  free  from  incumbrances,  and  that 
lie,  and  every  person  claiming  under  or  in  tnist  for  him,  will,  at  the 
cost  of  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  do 
all  acts  required  for  perfecting  such  assignment,  or  facilitating  the 
recovery  of  the  said  premises.  It  being  further  agreed  that  the 
parties  shall  constitute  a  partnership  firm,  [under  the  style  of 

,]  in  the  business  of  farmers,  upon  the  terms  following,  that 
is  to  say ; — 

(1.)  The  partnership  shall  subsist  ior  fourteen  years,  subject  to 
determination  at  the  end  of  the  first  seven  years  by  six  calendar 
months'  previous  written  notice  on  either  side,  and  at  any  time  by 
the  death  of  either  partner. 

(2.)  The  partnership  capital  shall  consist  of  the  live  and  dead 
stock  for  the  time  being  employed  in  the  said  premises,  and  of 
dollars,  paid  in  equal  moieties  by  the  parties,  to  the  credit  of  the 
said  firm,  at  their  bankers,  [Messrs.  .]    The  parties  sliall  be 

entitled  to  the  capital  and  profits  in  equal  shares,  the  outgoings  of 
the  business  [so  far  as  the  profits  and  capital  arc  insufficient  to  meet 
the  same]  bemg  defrayed  by  the  parties  equally* 

^3.)  The  business  shall  be  carried  on  at  farm  aforesaid, 

which  the  partnership  shall  rent  of  the  said  A.  B.,  [excepting  the 
dwelling-house,   grounds,   and   walled    garden,   which   are    to   be 
reserved  for  his  private  use,]  as  yearly  tenants,  from  the 
day  of  ,  at  the  rent  of  dollars,  payable  by  equal 

half-yearly  payments,  commencing  the  day  of 
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Provided  (1.)  That  the  said  tenancy  shall  determine  at  the  end  of 
calendar  months  from  the  expiration,  determination,  or 
dissolution  of  the  partnership ;   (2.)   That  the  said  C.  D.  shall  not 
reside  upon  the  said  premises. 

(4.)  Each  partner  may  draw  dollars  quarterly,  on  ac- 

count of  his  share  of  profits,  but  so  that,  at  the  expiration  of  each 
year  in  which  the  aggregate  drawn  on  account  shall  have  exceeded 
the  aggregate  nett  profits,  each  partner  shall  refund  to  the  partner- 
ship any  excess  drawn  by  him  above  his  share  of  profits  for  the  same 
year. 

(5.)  A  REST  shall  be  made,  the  partnership  stock  in  trade  taken, 
and  the  partnership  accounts  [both  of  capital  and  profits]  balanced, 
at  the  expiration  of  each  year  of  the  term,  commencing  with  the 

day  of  next ;  the  accounts,  when  completed, 

being  signed  by  each  partner,  who  shall  be  concluded  by  such  sig- 
nature, excepting  as  to  manifest  error  detected  within  one  year. 

(6.)  At  the  expiration  or  determination  of  the  partnership,  a 
similar  stock-taking  and  balancing  of  accounts  to  that  stipulated  by 
clause  5  shall  be  made,  on  the  completion  of  which  the  partnership 
property  shall  be  equally  divided,  and  mutual  releases  and  indemni- 
ties executed,  between  and  by  the  parties,  their  respective  executors 
and  administrators ;  unless  [in  case  of  determination]  the  non-de- 
termining partner  shall  be  desirous  of  purchasing  the  other^s  share 
in  the  partuership  property,  and  shall  signify  in  writing  such  desire 
to  him,  his  executors  or  administrators,  within  weeks  from 

determination.  In  this  event,  the  party  purchasing  shall,  on  com- 
pletion of  the  stock-taking  aforesaid,  secure  to  the  determining 
partner,  his  executors  or  administrators,  by  bond,  the  payment  of 
his  said  share,  [according  to  the  value  then  ascertained,]  by  equal 
installments,  at  the  expiration  of  the  first  and  succeeding 

half-years  from  the  determination,  [with  interest  on  each  such  half- 
yearly  day  on  the  then  unpaid  amount,  at  the  rate  of  dollars 
.per  cent,  per  annum,]  and  shall  also  execute  to  him  and  them  an 
indemnity,  by  bond,  against  the  partnership  liabilities.  Provided 
that  the  determining  partner,  his  executors  or  administrators,  shall 
execute  to  the  party  purchasing  a  release  of  his  partnership 
interest. 

(7.)  Disputes  under  these  presents  shall  be  referred  to  two  arbi- 
trators, whose  written  determination  thereon  [or  that  of  an  umpire, 
chosen  by  themselves,  in  case  of  difference]  shall  conclude  the  dis- 
puting parties.  Within  thirty  days  from  written  notice  of  arbitra- 
tion, each  disputing  party  shall  name  an  arbitrator ;  and  if  either  shall 
fail  to  do  so,  both  arbitrators  shall  be  named  by  the  other  party. 
The  arbitrators,  or  their  umpire,  may  call  in  any  professional  assist- 
ance; may  require  the  personal  attendance  and  examination  on 
'  oath  of  the  parties,  and  those  claiming  under  them,  and  the  produc- 
434 


FORMS. 


lion  of  all  documents  relative  to  the  dispute ;  and  may  detennine 
by  whom  the  expenses  of  arbitration  shall  be  defrayed,  together 
with  the  amount  thereof. 

In  witness,  &c.,  (as  in  n.  1029.) 


1032.  Agkeement  to  Renew  a  Partnership  by  Indorse- 
ment. 

To  ALL  TO  WHOM  THESE  PRESENTS   SHALL  COME  : 

Whereas  the  partnership  formed  by  and  mentioned  in  the  with- 
in articles  of  agreement  has  this  day  expired,  [or  will  expire  on 
the  day  of  next,]  by  the  limitations  contained 

therein ; 

Now  KNOW  ye  that  it  is  hereby  agreed  between  the  parties 
thereto  that  the  said  partnership  shall  be  continued,  on  the  same 
terms  and  with  all  the  provisions  and  restrictions  in  the  within 
agreement  mentioned,  for  the  further  term  of  years  from 

this  date,  [or  from  the  day  of  next.] 

As  WITNESS  our  hands  and  seals,  tiiis  day  of  , 

one  thousand  eight  hundred  and 

Signed,  sealed,  and  delivered  )  a    n      re       i 

ia  the^re«>nce  of  A.  B.     j8«xj..j 


1033.  Partnership  Deed. 

Another  Form, 

Articles  of  agreement,  made  and  entered  into,  this 
day  of  ,  A.  D.  18       ,  between  A.  B.,  of 

of  ,  in  the  county  of  ,  and  Province  of  Can- 

ada, ,  of  the  one  part,  and  C.  D.,  of  of 

,  in  the  county  of  ,  and  province  aforesaid, 

,  of  the  other  part,  witnesseth  as  follows : — 
Whereas  the  said  parties  hereto  respectively  are  desirous  of  en- 
tering into  a  copartnership,  in  the  business  of  ,  at  , 
for  the  term  and  subject  to  the  stipulations  hereinafter  expressed ; 

Now,  THEREFORE,    THESE    PRESENTS    WITNESS    that   Cach   of  them, 

the  said  parties  hereto  respectively,  for  himself,  his  heirs,  executors, 
and  administrators,  hereby  covenants  with  the  other  of  them,  his 
executors  and  administrators,  in  manner  following,  that  is  to  say : — 
(1.)  That  the  said  parties  hereto,  respectively,  shall  henceforth 
be  and  continue  partners  together,  in  the  said  business  of  , 
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for  the  full  term  of  ,  to  be  computed  from  the 

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  ,  if  the  said  partners  shall  so  long  live,  subject 

to  the  provisions  hereinafter  contained  for  determining   the  said 
partnership. 

(2.)  That  the  said  business  shall  be  carried  on  under  the  firm 
of 

(3.)  That  the  said  partners  shall  be  entitled  to  the  profits  of  the 
:«aid  business,  in  the  proportions  following,  that  is  to  say : 
And  that  all  losses  in  the  said  business  shall  be  borne  by  them  in 
the  same  proportions,  [unless  the  same  shall  be  occasioned  by  the 
willful  neglect  or  default  of  either  of  the  said  partners,'  in  which 
case  the  same  shall  be  made  good  by  the  partner  through  whose 
neglect  the  same  shall  arise.] 

(4.)  That  the  said  partners  shall  each  be  at  liberty,  from  time  to 
time  during  the  said  partnership,  to  draw  out  of  the  said  business, 
weekly,  any  sum  or  sums,  not  exceeding  for  each  the  sum  of 
dollars  per  annum,  such  sums  to  be  duly  charged  to  each  of  them 
respectively,  and  no  greater  amount  to  be  drawn  by  either  of  the 
said  partners  except  by  mutual  consent. 

(5.)  That  all  rents,  taxes,  salaries,  wages,  and  other  outgoings 
and  expenses,  incurred  in  respect  of  the  said  business,  shall  be  paid 
and  borne  out  of  the  profits  of  the  said  business. 

i6.)  That  the  said  partners  shall  keep,  or  cause  to  be  kept,  proper 
correct  books  of  account,  of  all  the  partnership  moneys  received 
and  paid,  and  all  business  transacted  on  partnership  account,  and  of 
all  other  matters  of  which  accounts  ought  to  be  kept,  according  to 
the  usual  and  regular  course  of  the  said  business ;  which  said  books 
shall  be  open  to  the  inspection  of  both  partners,  or  their  legal  rep- 
resentatives. A  general  balance  or  statement  of  the  said  accounts, 
stock  in  trade,  and  business,  and  of  accounts  between  the  said  part- 
ners, shall  be  made  and  taken  on  the  day  of  in 
each  year  of  the  said  term,  and  oftener  if  required. 

(7.)  That  the  said  partners  shall  be  true  and  just  to  each  other 
in  all  matters  of  the  said  copartnership,  and  shall,  at  all  times  dur- 
ing the  continuance  thereof,  diligently  and  faithfully  employ  them- 
selves respectively  in  the  conduct  and  concerns  of  the  said  business, 
and  devote  their  whole  time  exclusivelv  thereto,  and  neither  of 
them  shall  transact  or  be  engaged  in  any  other  business  or  trade 
whatsoever.  And  the  said  partners,  or  either  of  them,  during  the 
continuance  of  the  said  copartnership,  shall  not,  either  in  the  name 
of  the  said  partnership  or  individually  in  their  own  names,  draw  or 
accept  any  bill  or  bills,  promissory  note  or  notes,  or  become  bail  or 
surety  for  any  person  or  persons,  or  knowingly  or  willfully  do,  com- 
mit, Or  permit  any  act,  matter,  or  thing  by  which,  or  by' means  of 
which,  the  said  partnership  moneys  or  effects  shall  be  seized, 
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attached,  or  taken  in  execution ;  and,  in  case  either  partner  shall 
fail  or  make  default  in  the  performance  of  any  of  the  agreements  or 
articles  of  the  said  partnership,  in  so  far  as  the  same  is  or  are  to  be 
observed  by  him,  then  the  other  partner  shall  represent  in  writing 
to  such  partner  offending  in  what  he  may  be  so  in  default ;  and,  in 
case  the  same  shall  not  be  rectified  by  a  time  to  be  specified  for  that 
purpose  by  the  partner  so  representing,  the  said  partnership  shall 
thereupon,  at  once,  or  at  any  other  time  to  be  so  specified  as  afore- 
said by  the  partner  offended  against,  be  dissolved  and  determined 
accordingly. 

(8.)  That,  in  case  either  of  the  said  partners  shall  die  before  the 
expiration  of  the  term  of  the  said  copartnership,  then  the  surviving 
partner  shall,  within  six  calendar  months  after  such  decease,  settle 
and  adjust,  with  the  representative  or  representatives  of  such  de- 
ceased partner,  all  accounts,  matters,  and  things  relating  to  the 
said  copartnership,  and  that  the  said  survivor  may  continue  to 
carry  on  thenceforth,  for  his  sole  benefit,  the  said  copartnership 
business. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

SlONXD,  SEALED,  AND  DELIVERED    )  A    "R        FS    A1   1 

i^P^^^^^^  \  c'd!     [sealJ 


1034.  Assignment  of  Partnership  Property  by  One 
Partner  to  Another,  to  Determine  the  Partnership. 

Whereas  a  copartnership  has  heretofore  existed  between  A.  B. 
and  C.  D.,  both  of  the  town  of  ,  in  the  county  of 

,  and  Province  of  Canada,  {state  occupation^)  under  the  firm- 
name  of  B.  <fe  D.,  which  said  copartnership  is  hereby  dissolved  and 
determined ; 

Now,  therefore,  this  indenture,  made  this  day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ,  by  and  between  the  said  A.  B.,  of  the  one  part, 

and  the  said  C.  D.,  of  the  other  part,  witnesseth  as  follows : — 

That  the  said  A.  B.  doth  hereby  sell,  transfer,  assign,  and  set 
over,  unto  the  said  C.  D.,  his  moiety  or  share  of  all  the  stock  in 
trade,  goods,  merchandise,  effects,  and  property,  of  every  descrip- 
tion, belonging  to  or  owned  by  the  said  copartnership,  wherever  the 
same  may  be,  together  with  all  debts,  choses  in  action,  and  sums 
of  money,  due  and  owing  to  the  said  firm,  from  any  and  all  persons 
whomsoever.  To  hold  the  same  to  the  said  C.  D.,  and  his  aligns, 
in  trust,  for  the  following  purposes,  namely : — 
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That  the  said  C.  D.  shall  sell  and  dispose  of  all  the  goods,  prop- 
erty, and  effects  belon^ng  to  the  said  firm,  at  such  time  and  in  such 
manner  as  he  may  think  prudent;  And  shall,  with  reasonable  dili- 
gence, collect  all  the  debts  and  sums  of  money  due  and  owing  to 
the  said  firm ;  And  shall,  out  of  the  proceeds  of  the  said  sales,  an<l 
with  the  moneys  so  collected,  pay  and  discharge  all  the  debts  and 
sums  of  money  now  due  and  owingr  from  the  said  firm,  as  far  as  the 
proceeds  of  said  sales,  and  the  sums  of  money  collected,  will  go ; 
And,  after  fully  satisfying  all  demands  against  the  said  firm,  if  there 
be  any  surplus,  shall  pay  over  one  moiety  thereof  [or  such  propor- 
tionate part  thereof  as  the  said  A.  B.  is  entitled  to  under  the  deed 
of  partnership  between  the  said  A.  B.  and  C.  B.J  to  the  said  A.  B., 
or  his  representatives. 

That  the  said  A.  B.  doth  hereby  constitute  and  appoint  the  said 
C.  D.  his  attorney,  irrevocable,  in  his,  the  said  C.  D.'s,  own  name, 
or  in  the  name  of  the  said  firm,  to  demand,  collect,  sue  for,  and  re- 
ceive any  and  all  debts  and  sums  of  money  due  and  owing  to  the 
said  firm ;  To  institute  and  prosecute  suits  for  the  recovery  of  the 
said  debts,  or  to  compound  the  same,  as  he  may  judge  most  expe- 
dient ;  To  defend  any  and  all  suits  against  the  said  firm ;  To  exe- 
cute all  such  discharges,  releases,  and  acquittances  as  may  be  neces- 
sary ;  And  generally  to  do  all  such  acts  and  things  as  may  be 
necessary  or  proper  for  the  full  and  complete  settlement  of  all  the 
business  and  concerns  of  the  said  copartnership. 

And  the  said  C.  D.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, hereby  covenants  with  the  said  A.  B.,  and  his  representa- 
tives, that  he  will  sell  and  dispose  of  all  the  partnership  property 
and  effects,  to  the  best  advantage ;  That  he  will  use  his  best  dili- 
gence and  endeavors  to  collect  all  debts  and  sums  of  money  due  and 
owing  to  the  said  firm ;  And  that  he  will  truly  and  faithfully  apply 
the  proceeds  of  said  sale,  and  the  moneys  collected,  to  the  payment, 
discharge,  and  satisfaction  of  all  debts  and  demands  against  the 
said  firm,  as  far  as  the  same  will  go ;  And,  after  discharging  all  such 
debts,  will  pay  over  to  the  said  A.  B.,  or  his  representatives,  one 
moiety  of  any  surplus  that  may  remain,  [or  such  proportionate  part 
thereof  as  he,  the  said  A.  B.,  is  entitled  to  under  the  deed  of  part- 
nership between  the  said  A.  B.  and  C.  D. ;]  And,  further,  that  he 
will  keep  a  full  and  accurate  account  of  all  moneys  received  by  him 
for  goods  sold  or  debts  collected,  as  well  as  of  all  moneys  paid  out, 
and  will  render  a  just,  true,  and  full  account  thereof,  to  the  said  A. 
B.,  or  his  representatives. 

'  And  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  0.  D.,  his  heirs  and  assigns,  that, 
if  it  shall  be  found  that  the  debts  due  and  owing  from  the  said  firm 
exceed  the  amount  of  moneys  received  from  the  sale  of  the  said 
partnership  property  and  effects,  and  the  debts  collected,  he  will  pay 
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tinto  the  said  C.  D.,  or  his  assigOR,  one  moiety  of  any  balance  that 
may  then  be  found  due  and  owing  from  the  said  firm. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals,  this  day  of  ,  one  thousand 

eight  hundred  and 

Signed,  sealed,  and  delivered  )  AT)      TSka   1 

in  presence  of  j  ^;  j^'     [g^^^ 


1085.  Dissolution  ^  Partnership  between  Two  Partners, 

One  Continuing  in  the  Business. 

'    This  indenture,  made  the  day  of  ,  between 

A.  B.,  of  of  ,  in  the  county  of  ,  and 

Province  of  Canada,  ,  of  the  one  part,  and  C.  D.,  of 

of  ,  in  the  county  of  ,  and  province 

aforesaid,  ,  of  the  other  part,  witnesseth  as  follows  : — 

(1.)  For  effkctuatinq  an  agreement  for  determining  the  partner- 
ship business  of  ,  heretofore  carried  on  by  the  said  A.  B. 
and  C.  D.,  under  articles  dated,  &c.,  and  in  consideration  of  one 
moiety  of  the  profits  of  such  business  up  to  the  day  of 
last  having  been  received  by  the  said  A.  B.,  [and  of 
dollars  secured  to  him  by  the  bond,  bearing  even  date  here- 
with, of  the  said  C.  D.,  being  the  value  of  the  share  of  the  said  A. 
B.,  as  ascertained  by  a  stock-taking  and  account  stated  between  the 
parties  of  the  partnership  property ;]  And  also  in  consideration  of 
an  indemnity  against  the  partnership  liabilities,  by  bond,  bearing 
even  date  herewith,  [in  the  penal  sum  of  dollars,]  executed 
to  the  said  A.  B.  by  the  said  C.  D. ;  The  said  A.  B.  releases,  unto 
the  said  C.  D.,  his  executors  and  administrators,  all  the  interest  of 
the  said  A.  B.  in  the  property  and  business  of  the  said  partnership, 
with  power  for  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  in  the  name  of  the  said  A.  B.,  his  executors  or  administra- 
tors, to  recover,  receive,  and  give  receipts  for  the  same  premises. 

(2.)  The  said  A.  B.,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  with  the  said  C.  D.,  his  executors  and  adminis- 
trators, that  the  said  A.  B.,  his  heirs,  executors,  and  administrators, 
will  discharge  and  keep  the  said  C.  D.,  his  heirs,  executors,  and  ad- 
ministrators, indemnified  against  the  liabilities  specified  in  the  sec- 
ond schedule  hereto,  but  so  that  this  covenant  shall  not  be  enforced 
in  any  other  respect,  so  long  as  the  said  C.  D.,  his  heirs,  executors, 
and  administrators,  are  kept  so  indemnified  as  aforesaid. 

(3.)  For  the  consideration  aforesaid,  each  of  the  parties 
hereto  releases  the  other  of  them,  his  heirs,  executors,  and  adminis- 
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trators,  from  all  claims  in  respect  of  the  said  partnership,  and  from 
all  legal  and  equitable  proceedings  under  the  said  articles  or  other- 
wise for  enforcing  the  same.  Provided  that  this  release  shall  not 
discharge  the  said  C.  D.,  his  heirs,  executors,  or  administrators, 
from  his  and  their  liability  under  the  said  bonds,  of  even  date 
herewith. 

Is  WITNESS  WHEREOF,  thc  parties  hereto  have  hereunto  set  their 
hands  and  seals,  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

Signed,  sealed,  and  delivered  )  A    "R      FSralI 

in  presence  of  J  ^;  j^;     [g^^J 


1036.  Agreement  of  Dissolution,  to  be  Indorsed  on  the 

Partnership  Deed. 

By  mutual  consent  of  the  undersigned,  the  parties  to  the  within 
agreement,  the  partnership  thereby  formed  is  wholly  dissolved,  ex- 
cept so  far  as  it  may  be  necessary  to  continue  the  same  for  the  final 
liquidation  and  settlement  of  the  business  thereof;  And  the  said 
agreement  is  to  continue  in  force  until  such  final  liquidation  and 
settlement  be  made,  and  no  longer,  and  for  no  other  purpose. 
In  witness,  drc,  {as  in  n.  1035.) 

A.  B.     [Seal.] 
C.  D.     [Seal.] 

1037.  Notice  to  Dissolve  Partnership  under  a  Power. 

Sir  : — I  do  hereby  give  tou  notice  that  it  is  my  intention  to 
dissolve  the  partnership  now  subsisting  between  us,  on  the 

day  of  next,  [being  at  the  expiration  of  six  calen- 

dar months  from  the  date  hereof,]  in  pursuance  of  a  power  to  that 
effect,  contained  in  our  deed  of  partnership. 

As  witness  my  hand,  this  day  of  ,  one  thou- 

sand eight  hundred  and 

To  Mr.  C.  D.  A.  B. 

(Add  partner's  vsual  address,) 


1038.  Gazette  Notice  of  Dissolution. 

Notice  is  hereby  given  that  the  partnership  for  some  time  past 

carried  on  by  Messrs.  A.,  B.,  and  C,  under  the  firm  of  A.,  B.,  C. 

&  Co.,  at  ,  was  this  day  dissolved  by  mutual  consent, 

and  the  business  will  from  hanceforth  be  carried  on  under  the  firm 
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of  A.  &  Co.  only,  and  the  said  Mr.  A.  is  authorized  to  dischaige  all 
ilcbts  and  to  receive  ail  credits  on  account  of  the  said  partnership 
concern. 


1039.  Notice  of  Dissolution. 

Sir  : — I  hereby  give  you  notice  that  I  do  hereby  dissolve  the 
partnership  now  subsisting  between  us,  on  the  day  of 

next,  and  I  do  hereby  require  you,  on  or  before  the  said 
day  of  next,  to  render  a  true  account  of  the 

said  joint  partnership  concern,  and  of  all  matters  and  things  con- 
nected therewith. 
In  witness,  &c. 


1040.  Notice  of  Expulsion  from  Partnership. 

Sir  : — I  do  hereby  give  you  notice  that  it  is  my  intention  im- 
mediately to  dissolve  the  partnership  now  subsisting  between  us,  in 
pursuance  of  a  power  to  that  effect  contained  in  our  partnership 
deed,  on  account  of  your  having,  contrary  to  the  several  stipulations 
therein  contained,  willfully  neglected  to  keep  proper  and  just  ac- 
counts, {or  other  kind  of  brecLch,)  and  of  having  committed  several 
acts  contrary  to  the  said  stipulations  and  agreements,  whereby  I  am 
authorized,  by  giving  you  notice  in  writing  to  that  effect,  to  expel  you 
from  the  partnership,  and  I  do  therefore  expel  you  from  the  partner- 
ship, and  I  do  declare  that  the  said  partnership  between  us  is  this  day 
dissolved,  and  that  the  business  thereof  shall,  from  henceforth,  be  car- 
ried on  in  my  own  name  only ;  but  without  prejudice,  nevertheless, 
to  any  remedies  which  either  of  us  may  be  entitled  to  as  against 
the  other  for  the  breach  or  non-performance  of  all  or  any  of  the 
covenants,  stipulations,  conditions,  or  agreements  contained  in  our 
said  partnership  deed  previously  to  the  dissolution  of  our  said 
partnership. 

In  witness,  &c. 


10-11.  Notice  to  Purchase  Share  in  Partnership  when 

Determined. 

I  HEREBY  GIVE  YOU  NOTICE  that  it  is  my  intention  to  purchase 
your  share  in  the  partnership  which  subsisted  between  us  under  a 
deed  of  partnership,  dated  the  day  of  ,  18      , 

for  a  term  of  years  from  thenceforth  next  ensuing,  and 

which  said  term  expired  on  the  day  of  '         last. 
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in  pursnancc  of  the  powers  and  upon  the  terms- and  conditions  con- 
tained in  the  above  mentioned  deed  of  partnership. 
In  witness,  &c. 


1042.  Testatum  Clause. 

WITNESSETH  that,  in  consideration  of  the  mataal  trust  and  con- 
fidence which  the  said  A.  B.  and  C.  D.  have  in  each  other,  each  of 
them,  the  said  A.  B.  and  C.  D.,  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  mutually  covenant  and  agree  with  the 
other  of  them,  his  executors  and  administrators,  in  manner  follow- 
ing, that  is  to  say : 
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WILLS. 

NOTEa 

1043.  Tlie  mental  capdcity  of  the  testator  ebould  be  ascertained  by 
every  one  professionally  employed  to  make  a  will,  and  in  many  cases 
tbis  will  involve  tbe  exercise  of  very  nice  discrimination.  Age, 
sickness,  or  infirmity  may  make  it  doubtful  wbetber  tbe  intended 
testator  bas  sufficient  mental  consciousness  to  execute  a  will ;  and 
reasonable  doubts  as  to  tbis  may  bave  to  contend  witb  tbat  natural 
humanity  wbicb  prompts  us  to  wish  to  assist  a  fellow  creature  to 
perform  a  very  Important  duty  wbicb  be  bad  himself  delayed  too 

long- 

1044.  The  incapacity  of  a  madman  exists  only  while  he  is  mad ; 

for,  if  a  lucid  interval  occurs,  be  may  make  a  valid  will,  and  even  an 
inquisition  finding  a  man  lunatic  will  not  preclude  proof  that  a  will 
was  executed  in  a  lucid  interval ;  nor  will  tbat  proof  be  shut  out 
even  bv  tbe  testator's  confinement  in  a  mad-house.  See  a  case  men- 
tioned  by  Lord  Eldon,  in  AfcAdam  v.  Walker y  1  Dow,  179. 

1045.  Undue  influence  should  be  carefully  guarded  against,  and 
every  care  taken  to  insure  the  free  expression  of  the  testator's  in- 
tention. Caution  on  this  point  will  be  particularly  necessary  when 
the  instructions  are  given  by  a  third  party,  and  expecially  if  he  be 
an  interested  party.  Sure  and  certain  means  should  be  taken  to  avS- 
certain  that  the  testator  thoroughly  understands  the  nature  of  the 
dispositions  contained  in  the  will  before  it  is  banded  to  him  for 
execution. 

1046.  If  testator  is  in  tradCj  it  should  be  ascertained  how  be 
means  to  dispose  of  it :  if  it  is  to  be  carried  on,  then  by  whom, 
and  in  what  manner ;  if  the  managers  are  to  bave  power  to  increase, 
diminish,  or  discontinue  tbe  same,  according  as  it  is  profitable,  or 
otherwise ;  if  testator's  widow  is  to  take  part  in  the  management, 
and  whether,  if  she  marries  again,  her  future  husband  is  to  inteifcre 
in  the  concern,  or  whether,  to  prevent  that,  tbe  right  of  the  widow 
herself  should  not  cease  on  her  marriage.  If  any  member  of  the 
testator*s  family  is  to  be  admitted  into  the  business,  tbe  terms 
should  be  clearly  set  out ;  and  what  is  to  be  done  if  such  relative 
declines  to  enter  into  the  basiness ;  whether  any  other  provision  is 
to  be  made  for  him,  and  also  whether  any  other  person  is  to  bave 
the  option  of  being  admitted  into  the  concern ;  and,  if  so,  on  what 
terms. 

These  suggestions  are  given  as  specimens  of  what  a  judicious  ad-. 
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viser  may  offer  to  a  man  who  wishes  to  make  his  will,  sometimes  m 
haste,  and  without  sufficient  collectedness  at  the  time  to  think  of 
all  the  points  to  he  provided  for  or  guarded  against. 

1047.  If  the  parties  to  be  benefited  are  in  trade,  the  testator 
should  he  asked  what  is  to  be  done  in  case  of  their  insolvency ;  e, 
j7.,  whether  their  interests  are  to  cease  in  that  case,  and,  if  so,  what 
is  to  be  done  with  the  property. 

1048.  If  the  estate  is  to  be  charged  with  debts  or  legacies,  or  any 
other  charges  to  which  real  estate  is  not  otherwise  liable,  the  testa- 
tor should  be  asked  whether  he  intends  the  chaise  to  be  upon  the 
whole  or  only  upon  some  part  of  such  estate ;  and  whether  it  is  to 
be  primarily  liable,  or  only  to  be  charged  in  aid  of  the  personal 
estate,  if  that  should  prove  inadequate ;  and  whether  the  surplus  is 
to  be  considered  as  real  or  personal  property ;  and  also  to  whom 
such  surplus  shall  go. 

1049.  If  the  same  property  is  given  to  several  persons,  then  ask 
what  particular  portion  each  is  to  take ;  and,  if  they  are  to  take  in 
equal  portions,  whether  they  arc  to  be  joint  tenants  or  tenants  in 
common ;  and,  if  as  tenants  in  common,  whether  the  share  of  one 
who  dies  is  to  go  to  the  survivors,  and,  if  so,  to  what  period  the 
survivorship  is  to  be  referred. 

1050.  As  to  estates  taily  the  testator  should  be  asked  whether  he 
means  tail  general  or  special ;  whether  tail  male,  or  whether /iwMz/ff 
are  to  take ;  and,  if  so,  whether  in  remainder  one  after  the  other,  or 
as  tenants  in  common ;  and,  if  as  tenants  in  common,  whether  with 
cross  remainders. 

1051.  As  to  shifting  clauses,  to  provide  for  the  estate  passing 
from  one  party  to  another,  in  the  happening  of  any  ccmtingent 
event.  It  should  be  ascertained  whether,  on  the  event  happening,  all 
or  any  of  the  appointments,  theretofore  made  in  pursuance  of  pow- 
ers of  appointment  reserved  to  the  person  from  whom  the  estate  is 
to  shift,  shall  become  void  or  remain  in  force. 

1052.  Leaseholds  and  other  chattel  property  cannot  be  limited  in 
strict  settlement,  like  freeholds,  because  the  first  person  who  would 
take  an  estate  tail  in  freeholds  would  acquire  an  absolute  interest  in 
the  term,  which  would  be  transmissible  accordingly  to  his  personal 
representatives,  instead  of  descending  to  the  heirs  of  his  body ;  it  is, 
therefore,  advisable  to  ask  the  testator  whether  the  trustees  of  the 
settlement  are  to  have  power  to  sell  the  leaseholds,  and  purchase 
freeholds,  to  be  limited  to  the  uses  of  the  settlement. 

1053.  If  a  condition  is  to  be  annexed  to  a  devise,  or  if  it  is  to  de- 
pend on  some  contingent  event,  the  first  question  will  be,  whether 
such  condition  or  contingency  can  be  legally  carried  out,  or  whether 
it  is  void  for  remoteness,  contrariety  to  public  policy,  or  repugnance 
to  the  nature  of  the  bequest ;  and,  next,  what  is  to  be  done  with  the 
profits  in  the  mean  time. 
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1054.  A9  to  legacies,  the  points  to  be  ascertained  are, 
(1.)  Whether  they  are  to  be  general  or  specific, 

(2.^  Whether  vested  or  contingent, 

(3.)  Whether  a  legacy,  lapsing  by  death  of  the  legatee  before  it 
vests,  is  to  go  to  his  representatives,  or  to  another  person,  or  to  sink 
in  the  residue. 

(4.)  W^hether,  in  case  of  such  lapse,  the  testator  bears  in  raind 
that  the  legatee  may  leave  children,  for  whom  some  provision  should 
be  made. 

(5.)  What  is  to  be  done  with  the  profits  before  the  time  of 
vestincr. 

(6.)  Whether  the  legacy  is  intended  as  a  satisfaction  of  any  debt 
or  duty  which  the  testator  is  bound  to  discharge. 

(7.)  Whether,  if  the  assets  prove  deficient,  any  of  the  legatees 
are  to  have  a  preference. 

(8.)  W^hether  a  bequest  to  a  debtor  is  intended  as  a  release  of 
his  debt. 

(9.)  If  a  legacy  is  bequeathed  by  codicil,  inquire  whether  the 
legatee  has  a  legacy  bequeathed  to  him  by  the  will ;  and,  if  so, 
whether  the  one  m  the  Codicil  is  to  be  instead  of  that  in  the  will,  or 
in  addition  to  it. 

(10.)  Who  are  to  be  executors,  and  whether  they  are  to  take 
beneficially  under  the  will. 

(11.)  Who  is  to  take  the  residue. 

(12.)  Whether  the  legatees  are  to  take  absolute,  unconditional,  or 
limited  interests. 

(13.)  Whether  legacies  to  married  women  are  to  be  limited  to 
their  separate  use ;  and,  if  so,  with  or  without  a  power  of  appoint- 
ment ;  and,  if  with  such  power,  in  whose  favor,  or  to  what  extent,  it 
is  to  be  exercised. 

1055.  Portions  for  children. — As  to  these,  the  inquiries  will  be, 
1.)  What  particular  property  is  to  be  burdened  with  the  charge. 
2.)  When,  or  at  what  age,  the  interest  is  to  become  vested. 
J3.)  Whether,  before  the  income  is  vested,  any  portion  of  it  is  to 

be  applied  for  maintenance,  education,  or  advancement ;  what  is  to 
be  done  with  the  surplus ;  and  whether  any,  and  what  part,  of  the 
principal  may  be  so  applied. 

(4.)  Whether,  if  more  than  one  should  die  before  his  interest 
becomes  vested,  both  the  original  and  accniing  shares  shall  survive 
to  the  other  children. 

(5.)  Whether,  in  such  case,  the  children  of  the  deceased  shall 
stand  in  his  place,  or  his  share  go  to  the  surviving  legatees. 

(6.)  Whether,  when  any  one  has  a  power  of  appointing  a  pro- 
vision for  children,  either  amongst  all  or  in  favor  of  one,  the  chil- 
dren are  to  have  the  fund  if  no  appointment  is  made. 

(7.)  Whether  legacies  to  children  arc  intended  to  be  satisfied  by 
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portions  given  afterward,  on  their  marriage,  or  for  their  advancement 
m  life. 

(8.)  If  testiitor's  wife  and  children  are  provided  for  by  giving  the 
wife  the  income  or  profits  during  life  or  widowhood,  and  the  capi- 
tal to  the  children,  on  her  decease  or  future  marriage,  inquire 
whether  the  widow's  life  interest  is  to  be  clothed  with  any  trust  for 
the  maintenance  and  education  of  the  children ;  and  whether  she 
i.H  to  have  power  to  increase  the  shares  of  some  of  them,  to  the  ex- 
clusion of  the  others. 

1056.  Preambles  are  usually  omitted  now,  as  having  nothing  to 
do  with  the  proper  business  of  a  will,  which  is  to  dispose  of  the 
property  of  the  testator,  and  which  usually  commences  by  de- 
clarini;  that  it  is  the  last  and  only  will  of  the  testator.  A  clause 
revoking  all  former  wills  is  generally  put  at  the  end,  but  it  appears 
that  the  word  ^*  only  ^'  will  have  the  same  effect  as  an  express  clause 
of  revocation. 

The  executors  may  be  appointed  in  any  part  of  the  will,  but  the 

end  is  the  most  customary. 

•I 

1057.  Principal  points  to  Ite  attended  to: — 

(1.)  To  describe  the  parties  who  arc  to  take  under  the  will,  so  as 
to  put  their  identity  beyond  doubt. 

(2.)  To  set  out  the  property  so  that  it  cannot  possibly  be  mis- 
taken. 

(3.)  To  limit  estates,  interests,  powers,  restrictions,  trusts,  and 
charges  by  such  proper  and  technical  terms  as  may  prevent  the 
possibility  of  litigation  about  their  meaning. 

1058.  The  parties  who  are  to  take  should  be  described  by  both 
Christian  and  surname,  and  it  is  well  to  inquire  if  any  of  them  have 
more  than  one  Christian  name ;  and,  if  a  father  and  son  are  both 
named  John  Smith,  and  the  son  is  intended  to  take,  care  should  be 
taken  to  add  the  word  ^^  Junior.^* 

If  a  person  is  so  described  that  the  description  is  equally  applica- 
ble to  anotJier  person,  the  bequest  will  fail,  unless  i)arol  evidence 
can  show  which  of  them  was  intended.  In  such  cases  of  latent 
ambiguity,  parol  is  admissible;  but  not  where  the  ambiguity  is  pa- 
tent. If,  however,  the  evidence  is  not  conclusive,  neither  will  be  al- 
lowed to  take,  though  they  may  agree  to  divide  the  property,  or 
though  one  may  resign  his  entire  claim  to  the  other ! 

1059.  Blanks  are  never  allowed  to  be  filled  up  by  the  extrinsic 
evidence  of  intention ;  and,  even  where  a  bequest  was  made  to  Lady 
II.,  that  was  held  equivalent  to  a  blank,  though  strong  circum- 
stances in  the  will  itself  tended  to  show  that  Lady  Hart  was  the 
person  intended.     {Hunt  v.  Harty  3  Bro.,  cc.  311.) 

1060.  In  bequests  to  children  it  should  be  stated  whether  future- 
born  children  are  intended  as  well  as  existing  children ;  whether 
such  as  are  living  at  the  time  of  the  testator^s  deaths  or  at  the  time 
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when  the  funds  are  distributed,  are  to  take ;  and  whether  the  share 
of  each  is  to  go  to  his  representatives  in  case  of  his  death. 

Neglect  on  these  points  has  been  a  fruitful  source  of  litigation. 
The  legal  doctrine  is,  that  where  there  is  an  immediate  bequest  to 
children  as  a  class,  so  as  to  vest  the  possession  in  them  at  the  time 
of  the  testator's  death,  those  only  who  are  in  existence  at  that  time 
will  be  within  the  description;  but  if  distribution  is  to  take  place 
at  some  future  period,  as  after  the  death  of  some  person  taking  a 
previous  life  interest,  or  if  a  particular  estate  or  interest  is  carved 
out  of  the  property,  then  all  the  children  who  are  alive  when  the 
division  takes  place  will  be  entitled ;  the  children  who  were  living 
at  the  time  of  the  testator's  death  take  an  immediate  vested  inter- 
est, which  is  transmissible  to  their  representatives,  if  they  die  be- 
fore the  time  of  distribution,  and  a  child  en  ventre  sa  mere  at  that 
time  will  share  as  if  actually  born ;  but  to  this  there  is  one  excep- 
tion, e,  g,,  where,  instead  of  a  particular  fund  amongst  all  the 
children,  a  specific  legacy,  as  $500,  is  given  to  each,  made  payable 
as  each  comes  to  the  age  of  twenty-one.  In  this  case  the  bequest 
will  be  confiued  to  such  children  only  as  were  alive  at  the  time  of 
the  testator's  death,  because  of  the  inconvenience  of  deferring  the 
distribution  of  the  general  personal  estate  until  the  eldest  legatee 
became  of  age. 

If  only  one  answers  the  description,  that  one  alone  will  take,  to 
the  exclusion  of  others  who  come  into  existence  afterward. 

1061.  If  distribution  is  to  be  made  when  one  child  attains  the  age 
of  twenty-one,  or  at  any  other  period  named,  those  children  only 
will  take  who  were  born  before  that  time. 

1062.  A  bequest  to  the  children  of  A,  B,,  "born,  or  to  be  born, 
or  begotten,*'  is  immediate  as  to  such  as  are  living  at  the  time  of 
the  testator's  death,  and  all  who  may  be  born  during  the  lifetime 
of  A.  B.  A  bequest  to  children  "  hereafter  to  be  })om  "  does  not 
exclude  children  already  bom ;  and,  semble  that  "  born  or  living " 
will  include  a  child  en  ventre  sa  mere, 

1063.  //'  distribution  is  delayed  because  the  fund  is  subject  to  cer- 
tain trusts,  that  will  not  let  in  children  born  in  the  interval  after  the 
testator's  death*  and  the  time  of  distribution,  if  the  bequest  is  im- 
mediatey  because  such  delay  does  not  postpone  the  vesting. 

1064.  Per  capita  or  per  stirpes, — When  a  bequest  is  made  to  the 
children  of  different  parents,  it  is  important  to  know  whether 
they  are  to  take  by  heads  or  by  stocks  ;  that  is,  whether  each  child 
is  to  take  alike,  or  whether  each  parent  is  to  take  equally,  and  the 
children  of  each  parent  are  to  divide  their  parent's  share  among 
them. 

If  the  bequest  is  to  the  children  of  A.  and  B.,  they  will  take  by 
heads,  each  alike ;  so  that,  if  A.  has  one  child  and  B.  three,  A.'s  child 
will  take  a  share  only  equal  to  one  of  B.'s  children ;  and  it  will  be 
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the  same  if  the  bequest  is  to  A.  and  the  children  of  B.  If  the  be- 
quest is  to  A.  and  B.,  and  their  children,  and  A.  and  B.  die  before 
distribution,  their  children  will  take  joer  stirpes  {hy  stocks ;)  that  is, 
the  one  child  of  A.  will  take  all  his  parent's  share,  and  the  three 
children  of  B.  will  divide  their  parent's  share  among  them;  so 
that  A.'s  child  will  take  three  times  as  much  as  one  of  B.'s 
children. 

If  the  bequest  is  to  A.  and  B.'s  children,  or  to  any  brother  and 
sister's  children,  it  will  be  read  as  a  gift  to  A.  and  the  childi'en  of  B., 
and  not  to  the  children  of  both.  If  the  latter  is  meant,  the  expres- 
sion might  be  to  A.'s  and  B.'s  children,  but  a  much  better  form 
would  be  to  the  children  of  A.  and  B. 

1065.  Bequests  to  younger  children  should  clearly  define  which  are 
to  be  so  considered.  If  the  bequest  is  by  a  parent,  or  by  one  in  loco 
parentis,  the  words  "  younger  children  "  are  taken  to  mean  all  those, 
whether  younger  or  not,  who  do  not  take  the  family  estate,  and 
to  exclude  the  one  who  does  take  it.  Nor  does  the  rule  apply  to 
gifts  not  proceeding  from  a  parent,  or  one  in  loco  parentis,  for 
there  the  interests  vest  in  those  who  answer  the  description 
of  "younger  children"  at  the  testator's  death,  or  at  any 
other  period  fixed  by  him,  to  the  exclusion  of  children  born 
afterward. 

1066.  A  bequest  to  the  youngest  child,  or  to  the  eldest  child,  will 
vest  in  an  only  child. 

1067.  Bequests  to  illegitimate  children  require  great  care ;  because, 
in  law,  the  term  children  means  legitimate  children  only,  so  a  be- 
quest to  the  children  of  A.  B.,  who  has  both  legitimate  and  illegiti- 
mate children,  will  go  to  the  legitimate  children  only,  though  all 
may  be  bom  of  the  same  father  and  mother,  and  brought  up  to- 
gether without  any  distinction;  but  any  description  which  suffi- 
ciently identifies  them  will  enable  illegitimate  children  to  take ;  as 
^^my  son  John,^^  when  the  testator  has  no  legitimate  son  of  that 
name.  And  so,  if  the  bequest  be  to  the  children  "  now  living  "  of 
a  person  who  has  only  illegitimate  children  at  the  date  of  the  will, 
they  will  take.  And  so,  where  a  testator  has  four  children,  two  le- 
gitimate and  two  illegitimate,  a  bequest  to  his  four  children  now  liv- 
ing will  entitle  all  to  take. 

1068.  As  to  a  future  illegitimate  child,  he  will  take  if  en  ventre 
sn  mere,  and  described  with  reference  to  the  mother  only ;  for, 
though  paternity  may  be  doubtful,  the  fact  of  birth  may  be  easily 
ascertained  ;  but  it  is,  however,  very  doubtful  whether  a  gift  to  fu- 
ture illegitimate  children,  however  described,  would  take  effect,  be- 
cause of  its  immorality. 

1069.  Grandchildren  will  take  under  the  name  of  children  where 
the  gift  would  otherwise  be  inoperative  for  want  of  objects ;  e.  g.,  if 
the  bequest  is  to  the  children  of  A.,  who  dies  leaving  only  grand- 
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children,  they  will  take  rather  than  the  bequest  should  fail ;  bat,  if 
the  gift  is  to  the  children  of  A.  and  B.,  and  A.  has  children,  but  B. 
has  no  child  living  at  the  time  of  distribution,  A.^s  children  will 
take  all,  and  the  grandchildren  of  B.  will  be  excluded ;  and  this 
rule  as  to  children  will  apply  as  between  grandchildren  and  great- 
grandchildren. 

1070.  A  gift  to  the  descendants  or  issue  of  a  particular  person 
will  comprehend  all  his  descendants  as  children,  <kc.,  and  they  will 
take  as  joint  tenants  and  per  capita  ;  t.  f.,  the  children  of  the  same 
generation  will  take  in  equal  proportions. 

1071.  A  devise  to  the  heirs  of  A.  B.  will  take  effect  in  the  person 
who  answers  that  description  at  the  time  of  the  testator^s  death, 
but  it  is  essential  that  A.  B.  die  also,  because  a  living  man  has  no 
heirs ;  but,  if  the  context  shows  that  the  term  heir  is  not  used  in  its 
strict  legal  signification,  but  merely  as  a  description  of  the  person  who 
is  to  take,  as,  "  to  the  heirs  of  the  body  now  living, ^^  &c.,  or  where 
any  other  form  is  used  which  implies  not  heir  but  heir  apparent, 
the  person  so  described  will  take.  Qucere  as  to  the  effect  of  such 
devises  in  Canada,  where,  by  the  abolition  of  the  law  of  primogeni- 
ture, 14,  15  Vic,  c.  6,  s.  2,  the  children  of  intestates  take  equally, 
whether  male  or  female.  It  would  seem  that  we  have  here,  strictly 
speaking,  no  heirs,  or  that  all  the  children  are  as  one  heir ;  and,  if 
so,  that  under  such  a  devise  they  would  take  as  tenants  in  common, 
by  statute  14  and  16  Vic,  c  6,  s.  17.  The  case  seems  analagous 
to  that  of  several  daughters  taking  as  coheiresses. 

1072.  As  to  personal  estate,  a  devise  to  the  lieirs  of  a  person  is 
construed  to  mean  to  his  next  of  kin,  and  this  construction  will  pre- 
vail, though  the  real  estate  is  devised  to  the  heirs,  also  provided 
that  such  limitations  are  by  distinct  clauses;  but,  if  the  party  is  made 
heir  both  of  the  real  and  personal  estate,  the  heirs  of  the  realty 
will  take  the  personalty  also ;  and  even  where  there  is  no  male  heir, 
and  several  daughters  take  as  coheiresses,  that  will  make  no  differ- 
ence. 

1073.  Heirs  sometimes  means  children,  and  was  so  held  by  Clarke, 
M.  R.,  where  one  bequest  was  "  to  my  sister  B.'s  children,"  and  an- 
other "  to  my  sister  L.'s  heirs,^^ 

1074.  A  devise  to  the  heir-at-law  of  the  testator,  whether  under 
that  or  any  other  description,  was  fonuerly  void,  and  the  heir  would 
have  taken  by  descent  as  heir,  and  not  as  devisee,  unless  the  estate 
under  the  will  were  of  a  different  quality  to  that  which  he  could 
take  by  descent;  but  now,  by  4  Will,  iv.,  c.  1,  s.  2,  {Canada,)  the 
licir-at-law  may  take  the  same  estate  as  devisee,  and  thus  become 
himself  the  stock  of  descent. 

1075.  Legal  representatives  are  synonymous  with  next  of  kin,  and 
not  the  executors  or  administrators,  {Robinson  v.  Smith,  6  Sim., 
47  ;)  but  "legal  representatives"  may  be  words  of  limitation,  as  "to 
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A.,  and  bis  legal  representatives,"  where  the  bequest  will  be  con- 
strued to  mean  to  A.,  bis  executors  and  administrators,  and  thus 
pass  the  absolute  interest  to  A. ;  and  the  construction  will  be  the 
same  if  there  is  a  precedent  limitation  to  A.  for  life. 

1076.  Executors  and  adminutrators  do  not  take  beneficially  by  a 
mere  bequest  to  the^n  in  that  character  ;  and,  by  the  English  statute 
11  Geo.  iv.,  and  1  Wm.  iv,  c.  40,  they  are  expressly  excluded  from 
taking  beneficially,  by  virtue  of  their  ojffice,  even  the  undisposed  resi- 
due of  personal  estate ;  but  they  may  take  beneficially  imder  proper 
forms  of  bequest. 

Whenever  beneficial  bequests  are  made  to  executors  or  trustees, 
it  should  be  said  whether  they  are  in  compensation  for  discharging 
the  duties  of  their  ofiice,  so  as  to  prevent  dispute  as  to  their  claim, 
in  case  they  renounce  or  become  incapable  of  the  office. 

The  rule  is  that,  if  they  do  not  oc/  in  the  office,  they  cannot 
claim  a  bequest  given  to  them  by  an  official  designation ;  but  it  is 
better  to  put  doubt  to  rest  by  a  plain  declaration. 

1077.  Next  of  kin  means  next  of  bloody  and  therefore  does  not 
include  a  husband  or  wife,  nor  tbose  who  claim  by  representation ; 
and,  therefore,  surviving  brothers  and  sisters  will  exclude  nephews 
and  nieces.  In  a  modern  cjise,  where  an  ultimate  limitation  was  to 
the  next  of  kin  of  E.  M.,  at  the  time  of  her  decease,  and  E.  M. 
died  leaving  one  child,  and  also  her  father  and  mother.  Lord  Lang- 
dale,  M.  R.,  decided  that  all  should  take  equally  as  being  of  the 
same  degree,  for  though  the  statutes  of  distribution  postpone  parents 
to  children,  all  writei*s  in  English  law  agree  that,  in  an  ascending 
and  descending  line,  the  parents  and  the  children  of  A.  B.  arc  ot 
the  same  degree  of  kindred  to  A.  13. 

1078.  Relations  mean  those  who  would  be  entitled  under  the 
statutes  of  distribution,  and  it  makes  no  difference  whether  the  es- 
tate be  real  or  personal,  or  whether  the  term  be  used  in  the  singu- 
lar or  plural  number,  nor  even  where  the  word  near  precedes  the 
term  relations ;  but,  if  the  word  be  nearest,  instead  of  near,  then  the 
next  of  kin  alone  will  take,  and  all  the  rest  will  be  excluded. 

1079.  Family  is  an  uncertain  word,  and  better  not  used ;  for  some- 
times it  has  been  held  to  mean  the  heir  upon  whom  the  estate  is  to 
devolve ;  sometimes  the  children ;  sometimes  relations,  as  next  of 
kin ;  and  sometimes  as  avoiding  the  bequest  for  uncertainty. 

1080.  Servants  should  be  specifically  named  or  described  in  any 
bequest  to  them,  to  prevent  doubt 

1081.  A  general  devise  of  lands  will  now,  by  the  English  statute  1 
Vic,  26,  pass  both  freehold  and  leasehold,  unless  a  contrary  intention 
plainly  appear,  and  also  it  will  include  estates  over  which  the  testator 
lias  a  general  power  of  appointment ;  and  so  also  a  bequest  of  the  per- 
aonal  estate  in  general  terms  will  include  any  pereonal  estate  to  which 
the  description  may  extend.     If,  therefore,  this  sweeping  construe- 
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tion  is  not  intended,  words  of  exception  must  qualify  the  devise.  In 
Canada  the  word  land  is  restricted  to  mean  any  thing  or  interest 
tranHtnissible  to  heirs.     See  Consoh  statutes,  c.  82,  s.  1 4. 

1082.  ^^  All  my  real  estate^^  will  alone  be  sufficient  to  compre- 
hend the  whole  of  the  testator^s  landed  property,  though  a  fuller 
description  is  generally  given,  except  where  brevity  is  desired ;  but 
guare  whether  brevity  be  desired  or  not,  can  there  be  any  utility  in 
rounding  legal  periods  with  many  \\ords,  when  four  words  will  an- 
swer all  the  purpose  ? 

1083.  Leastholds  are  more  properly  not  left  to  pass  under  a  gen- 
eral devise ;  because,  being  chattels,  though  chattels  real^  they  do  not 
come  within  the  statute  of  uses,  and  therefore,  if  devised  to  the 
trustees  of  tlie  willy  such  trustees  could  not,  as  a  conduit  pipe,  pass 
the  legal  estate  to  the  legatees  of  the  term,  but  it  would  vest  in 
them,  and  could  only  be  divested  by  an  assignment  thereof  to  the 
legatees. 

1084.  The  legatees  of  a  term  are  usually  very  properly  left  special 
executors  of  this  portion  of  the  estate ;  a  plan  which  relieves  the 
general  executors  from  all  liabilities  concerning  it,  a  matter  not  un- 
frequently  of  great  importance  to  them,  particularly  where  the  rents 
of  such  premises  bear  any  considerable  proportion  to  the  annual 
value  of  the  property,  or  the  leases  contain  any  stringent  or  bur- 
densome covenants  for  which  executors  continue  liable ;  though, 
with  their  consent,  the  property  has  actually  vested  in  the  legatees. 

1085.  If  a  term  were  renewed  after  a  specific  bequest  of  it,  the 
renewed  term  of  the  same  premises  would  not  have  passed 
formerly  under  the  devise,  without  words,  such  as  "all  his  right, 
title,  and  interest,"  were  added  thereto,  because  the  new  term  was 
looked  upon  as  a  new  and  other  interest  to  that  devised ;  but,  now  a 
will  speaks  from  the  time  of  the  death  of  the  testator,  and  not  from 
their  date  ;  and  therefore  such  additional  words  are  not  necessary  to 
give  effect  to  such  a  devise. 

1086.  Estates  vested  in  the  testator,  in  trust  or  by  way  of  mort- 
page,  will  pass  under  a  general  devise  of  his  real  estate ;  but  it  is^ 
better  to  except  them,  and  devise  them  to  the  trustees  by  a  distinct 
clause  toward  the  end  of  the  will. 

1087.  A  simple  devise  of  all  the  real  and  personal  estate  will, 
however,  comprehend  ail  the  testator's  property;  and  it  is  often 
prudent  to  adopt  this  concise  description  where  sickness  or  debility 
leaves  the  testator  neither  time  nor  strength  for  a  lengthy  document 
to  be  prepared  and  read  over  to  him. 

1088.  Lands  contracted  for  by  the  testator,  but  not  yet  conveyed 
to  him,  he  sometimes  wishes  to  devise,  especially  where  a  person 
has  been  let  into  possession  under  an  agreement  to  purchase,  and 
difficulties  have  arisen  which  make  it  doubtful  whether  a  market- 
able title  may  ever  be  made  to  the  premises.     In  such  case,  the  fii'^it 
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thins;  is  U>  ask  the  testator  whether  the  intended  devisee  is  to  have 
the  benefit  of  the  purchase  money  if  the  contract  is  eventually  re- 
scinded ;  for,  without  express  provision  on  that  head,  he  will  neither 
be  entitled  to  the  money  intended  to  be  paid  for  the  land,  nor  to 
have  other  land  bought  for  him  in  lieu  of  it.  Nor  will  the  devisee 
be  allowed  to  waive  objections  to  the  title  in  order  to  get  the  land ; 
because  the  only  question  for  the  court  is,  whether,  at  the  time  of 
the  testator's  death,  there  was  an  existing  contract  which  he  was 
bound  to  perform^  for  that  alone  will  give  the  devisee  a  right  to  call 
for  the  personal  estate  to  complete  the  purchase. 

But  if  the  contract  is  abandoned,  neither  in  the  contract  nor  for 
imperfection  in  the  title,  but  for  other  causes^  after  the  death  of  the 
testator,  (as  where  his  estate  cannot  supply  the  purchase  money 
within  the  time  agreed,)  then  the  purchase  money  will  not  sink  into 
the  personal  estate,  but  must  be  laid  out  in  other  lands,  to  the  same 
use  as  the  testator  had  devised  the  lands  contracted  for. 

The  best  way  is,  where  the  testator  means,  as  is  usually  the  case, 
that  the  devisee  shall  have  the  benefit  of  the  devise,  at  all  events,  to 
direct  that,  in  case  such  contract  fails  for  any  cause,  the  money  shall 
be  laid  out  in  other  lands,  to  the  same  use ;  and  that,  until  that 
can  be  done,  the  money  shall  be  invested  in  some  public  stocks, 
for  the  benefit  of  the  devisee. 

1089.  Contrariwise^  where  devised  property  is  contracted  to  be  sold. 
Here,  if  the  testator  intends  the  devisee  to  have  the  purchase  money, 
should  the  contract  be  completed,  he  must  say  so  exjtressly  ;  because 
a  contract  by  the  testator  to  sell  the  premises,  if  of  such  a  kind  as 
equity  will  enforce,  is  an  equitable  revocation  of  the  devviCy  which 
leaves  the  devisee  nothing  but  a  dry  legal  estate,  and  that  he  will 
be  bound  to  convey  to  the  purchaser  on  completion  of  the  contract, 
while  the  purchase  money  will  form  part  ot  the  general  personal 
estate. 

1090.  If  devised  premises  are  charged  with  mortgages^  it  should 
be  said  whether  the  devisee  is  to  take  subject  to  the  incumbrance,  or  be 
discharged  therefrom.  Formerly,  the  personal  estate  being  the  pri- 
mary fund  for  payment  of  debts  of  every  kind,  the  heir  or  devisee 
was  entitled  to  call  upon  that  fund  to  discharge  the  mortgage ;  but 
the  English  statute,  17  Vic,  c.  113,  alters  this,  and  makes  the  mort- 
gaged premises  themselves  primarily  liable  in  the  hands  of  the  heir 
or  of  a  devisee.  Hence  the  necessity  of  an  express  provision  by  the 
testator,  if  the  law  does  not  express  his  intention. 

Wills  of  Chattels. 

1091.  A  general  bequest  of  personal  estate  will  comprehend  every 
thing  movable  or  immovable.  Articles  to  be  excepted  should, 
therefore,  be  expressly  named,  taking  care  not  to  use  a  word  which 
comprehends  all  of  particular  kind,  when  all  is  not  intended ;  e.  ^r., 
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household  furniture  will  include  plate,  lineti,  china,  glass,  &c.  If, 
therefore,  they  are  designed  for  another  devise,  they  must  be  spe- 
cially excepted ;  but  if  the  testator  means  them  to  pass  to  the  same 
devisee,  and  also  his  wine  and  bookSj  he  must  name  wine  and  books 
in  addition  to  household  furniture,  or  they  will  not  pass,  nor  will 
globes  and  mathematical  instruments.  In  such  devises,  therefore, 
too  much  care  cannot  be  used  to  set  out  exactly  what  is  intended 
to  pass  to  each  devisee. 

1092.  Furniture  devised  as  being  in  a  particular  house ^  will  only 
pass  if  it  remain  there ;  for,  if  testator  remove  it  to  another,  the  de- 
visee will  have  no  claim.  It  is  better,  therefore,  to  devise  furniture 
generally,  if  it  is  intended  to  pass  at  all  events. 

Furniture  will  not  include  such  articles  as  are  used  by  an  inn- 
keeper for  the  business  of  a  tavern,  or  the  lodgings  or  accommoda- 
tion of  guests. 

Plate  will  not  pass  under  the  word  utensils. 

Debts  will  not  pass  under  the  term  movables. 

Linen  will  be  held  to  mean  body-linen  only,  or  table  and  bed- 
linen  only,  or  both,  according  to  the  context. 

1093.  ^^  Farming  utoek''^  will  include  live  and  dead  stock  of  the 
farm,  and  also  crops  of  growing-corn. 

The  terms  "  live  and  dead  stock,"  if  annexed  to  things  belonging 
to  the  house,  will  include  in-door  stock  only ;  but,  if  coupled  with 
out-door  things,  then  the  out-door  live  and  dead  stock  will  pass. 

1094.  ^*  Stock  in  trade  ^^  will  include  shop,  goods,  and  utensils  in 
trade,  and  perhaps  money  in  the  till. 

1095.  Where  testator  appoints  some  one  to  succeed  him  in  the  bits- 
inesSy  it  is  advisable  to  make  a  special  executor  as  to  all  matters 
relating  to  the  business,  so  that  he  may  act  effectually  therein  inde- 
pendently of  the  executors  of  the  will. 

1096.  "  if oncy,*' standing  alone  and  unexplained,  will  mean  cash, 
bank  notes,  money  at  the  bankers,  notes  payable  to  bearer,  excheq- 
uer bills,  and  bills  of  exchange  indorsed  in  blank  ;  but  promissory 
notes,  not  payable  to  bearer,  will  not  pass  under  that  term,  be- 
cause they  are  mere  choses  in  action  ;  nor  stock  in  the  public  funds. 
^''  Reculy  money  ^^  has  a  less  extended  meaning;  for,  though  it  will 
pass  all  ready  money  in  the  hands  of  the  testator,  or  his  banker, 
semble  that  it  will  not  pass  money  in  an  agent*s  hands,  the  produce 
of  effects  sold  by  the  testator. 

1097.  ^^  Securities  for  money"  will  include  bills  of  exchange, 
promissory  notes,  bond  and  mortgage  debts,  and  also  stock  in  the 
public  funds ;  but  it  is  doubtful  whether  bank  stock  will  pass  under 
this  description,  because  the  owner  is  thereby  interested  as  a  part- 
ner in  a  trading  company. 

Whether  a  mortgage  in  fee  will  pass  under  these  words  has  been 
much  controverted.     The  rule  seems  to  be  to  look  at  the  words  of 
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limitation  where  there  arc  any ;  e.  ^.,  such  a  bequest  limited  to 
trustees,  their  executors,  administrators,  and  assigns,  would  not  pass 
the  fee,  but  to  **  heirs,^'*  or  to  "  heirs^  executors,  and  administrators," 
would  pass  the  fee ;  but  the  best  way  is  to  set  doubt  at  rest  by  a 
specific  devise  of  the  mortgafired  estates. 

1098.  A  devise  of  sharen  in  public  companies,  and  stock  in  funds, 
otr.,  may  be  intended  to  be  S}>ecific,  and  so  as  to  fiiil  if  testator 
disposes  of  them  in  his  lifetime ;  or  to  be  general,  so  that  the  lega- 
tee may  have  the  benefit  of  them  or  their  value,  at  all  events.  The 
testator's  intention  should  be  ascertained,  and  the  will  made  accord- 
ingly. In  such  cases  the  word  my,  as  "  my  stock,"  or  "  my  shares 
iu  the  Canal,"  have  been  held  to  make  the  devise 
specific, 

1099.  Debts,  when  devised,  are  generally  intended  to  pass  at  all 
events.  If  a  debt  is  released  by  will  to  the  debtor,  and  the  debtor 
die  before  the  testator,  the  release  will  lapse,  and  the  representatives 
of  the  debtor  will  have  it  to  pay,  unless  the  terms  of  the  release 
specially  extend  it  to  them  also. 

N.  B. — The  release  of  a  debt  is  so  far  viewed  as  a  specific  bequest 
as  not  to  be  subject  to  abatement  on  a  deficiency  of  assets. 

1100.  A  legacy  to  a  creditor  of  a  sum  as  great  or  greater  than 
the  testator  owes  to  him,  will  operate  as  a  discharge  of  the  debt, 
saving  any  apparent  intention  of  a  contrary  kind :  but  if  the  prop- 
erty is  of  a  different  kind,  that  will  repel  the  inference  of  satisfac- 
tion. Nor  will  a  legacy  extinguish  a  negotiable  security,  or  an 
open  running  account,  or  a  debt  contracted  after  the  date  of  the 
will,  or  the  claim  of  a  servant  for  his  wages. 

1101.  The  essentials  to  make  a  legacy  operate  as  a  satisfaction 
are, 

(1.)  That  it  be  at  least  equal  in  amount  to  the  debt;  for  if  less,  it 
will  not  be  a  satisfaction  even  pro  tanto, 

(2.)  The  time  of  payment  of  the  legacy  must  be  as  certain  as  the 
debt. 

(3.)  There  must  be  equal  certainty  of  payment. 

(4.)  The  fund  must  be  equally  beneficial  to  the  creditor;  and 
therefore  a  residuary  bequest  is  no  satisfaction,  because  of  its  un- 
certainty. 

110*2.  As  to  portions  of  children  under  a  marriage  settlement,  the 
rules  are  difl^erent  from  those  in  relation  to  debts. 

(1.)  All  amount  less  than  the  portion  will  be  a  satisfaction  pro 
tanto, 

(2.)  Difference  of  time  of  payment  will  not  repel  the  presumption 
of  satisfaction ;  but  in  such  case  the  children  will  be  put  to  their 
election  to  take  cither  the  legacy  or  the  portion,  but  an  infant  will 
be  allowed  to  wait  until  he  is  twenty-one  to  make  his  election. 

(3.)  The  payment,  however,  nmst  be  as  certain  as  the  portion, 
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and  of  the  same  nature  ;  and  therefore  a  contingent  legacy  will  be  no 
satisfaction  of  an  absolute  portion,  nor  money  of  land,  nor  land  of 
money. 

(4.)  If  the  bequest  is  for  sonne  other  purpose  than  the  portion 
was  designed  for,  it  will  be  no  satisfaction.  ■ 

110.3.  A  general  pecuniary  bequest^  payable  when  property  of 
the  testator  is  remitted  from  abroad,  will  not  be  rendered  specific 
by  the  postponement,  and  therefore  will  not  depend  upon  the  suffi- 
ciency of  the  assets  abroad  at  the  time  of  the  tcstator^s  death ;  nor 
will  that  effect  ensue  if  the  testator  have  assets  both  at  home  and 
abroad,  and  bequeath  legacies  to  persons  in  each  place,  with  a  di- 
rection to  pay  them  out  of  the  assets  there,  for  such  direction  is  no 
more  than  the  law  would  do  without  direction,  and  the  whole  assets 
of  the  testator  will  be  liable  for  the  amounts  bequeathed. 

?%c  Residuary  Clause. 

1104.  A  residuary  bequest  operates  upon  the  whole  personal  estate 
not  disposed  of,  or  being  disposed  of  in  terms  becomes  part  of  that 
estate  by  lapse,  forfeiture,  or  otherwise ;  but^  if  the  bequest  of  any 
part  of  the  residue  itself  should  lapse,  through  the  death  of  any  of 
the  residuary  legatees,  in  the  testator's  lifetime,  the  survivors  will 
not  be  entitled  to  those  shares,  unless  the  residue  is  bequeathed  in 
joint  tenancy,  or  there  is  a  provision  for  sur\'ivorship  and  ac- 
craer. 

A  residuary  bequest  may,  of  course,  be  confined  to  certain  par- 
ticular parts  of  the  testator's  property  by  using  suitable  ex- 
pressions. 

1105.  A  residuary  devise  of  real  estate  now  includes  a  lapsed  de- 
vise of  such  estate,  which  was  not  the  case  in  England  before  the 
statute  1  Vic,  c.  26,  [Wills  Act.] 

1106.  Residue  to  executors  beneficially  must  be  devised  in  terms 
sufficiently  explicit,  otherwise  they  will  be  only  trustees  of  the 
same  for  the  persons  entitled  under  the  Statute  of  Distribution; 
but  if  there  are  no  such  persons,  then  the  executors  will  take. 

1107.  Heir, — ^The  appointment  by  will  that  B.  shall  be  the  test- 
ator's heir  will  pass  real  estate,  though  no  land  be  mentioned.  A 
limitation  to  a  man,  and  his  heir  in  the  singular  number,  or  to  a 
man,  or  his  heirs,  if  in  a  will,  passes  the  fee  ;  but  in  a  deed,  only  a 
Vfe  estate.  Again,  a  limitation  to  a  man,  or  his  heirs,  male  or  female, 
will  in  a  deed  pass  the  fee  ;  but  in  a  will,  an  estate  tail, 

1108.  Estate, — This  word  has  been  held  in  many  cases  to  pass 
not  only  the  property  itself  but  also  the  testator's  estate  and  interest 
therein ;  but  its  exact  meaning  in  any  given  instance  will  depend 
upon  the  context,  which  may  even  restrict  it  to  the  personalty,  to 
give  it  a  larger  meaning.  The  rule  is  that,  where  a  testator's  words, 
if  taken  in  one  sense,  will  dispose  of  tlu  whole  of  his  property,  but, 
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if  taken  in  another,  will  leave  a  chasm,  they  shall  be  taken  in  that 
sense  in  which  they  dispose  of  the  whole. 

1109.  Dying  without  issue  or  without  leaving  issue,  expressions 
which  have  caused  much  controversy,  have  assumed  a  new  meaning 
in  England  Since  the  Wills  Act,  1  Vic.,  c.  26.  If  the  preceding 
words  are  sufficient  to  pass  the  fee,  the  limitation  over  in  case  of 
dying  without  issue  will  not,  as  formerly,  create  an  estate  tail,  but 
an  estate  mfee  simple,  subject  to  a  limitation  over  by  way  of  execu- 
tory devise,  dependent  on  the  first  taker  leaving  no  issue  at  the  time 
of  his  death. 

As  to  dying  toithont  heirs,  any  limitation  over  which  depends  on 
this  contingency  would  be  void  for  remoteness,  and  the  first  taker's 
estate  would  be  absolute,  excepting  where  the  person  to  whom  the 
limitation  over  is  made  is  a  relation  and  capable  of  being  the  collat- 
eral  heir  of  the  first  devisee ;  for  in  that  ca^se  the  first  devisee  would 
take  an  estate  tail  only,  and  then  the  limitation  over  would  be  good 
as  a  remainder. 

1110.  A  charge  on  real  estate  will  pass  the  fee,  as  in  the  case  of 
a  devise  upon  trust  to  pay  debts  and  legacies,  which  will,  without 
any  express  limitation  of  estate,  pass  the  fee  or  such  other  estate  or 
interest  as  the  testator  had  the  power  to  dispose  of  by  will,  and  not 
merely  an  estate  determinable  when  the  purposes  of  the  trust  are 
satisfied.     1  Vic,  c.  26,  ss.  30,  31. 

1111.  A  direction  to  sell,  where  the  lands  are  not  directly  devised 
to  the  trustees  or  executors  to  be  sold,  will  give  an  authority  to  sell 
only,  but  no  estate  in  the  lands  which,  subject  to  the  power  of  sale, 
will  descend  to  the  heir. 

1112.  A  beneficial  interest  as  extensive  as  th£  legal  estate  will  pass 
the  fee ;  e.  g,,  if  freehold  premises  are  devised  to  B.,  in  trust  for  C-, 
"  that  is,  B.  to  let  the  premises,  and  give  the  rent  to  my  son  C,  for 
"  his  support,"  0.  will  take  both  a  legal  and  equitable  fee.  (Mai- 
combson  v.  Mulconibson,  17  L.  T.  Rep.,  44.) 

1113.  An  absolute  power  of  disposition  will  pass  the  fee,  but  not 
if  there  be  an  express  estate  given,  divided  from  the  power ;  and  so, 
if  a  precedent  estate  for  life,  or  other  limited  interest,  is  given,  so  as 
to  let  in  estates  either  vested  or  contingent,  which  estates  fail,  then 
such  power  of  disposition  will  carr}*^  the  fee ;  but  only  where  it  is 
absolute  and  unrestricted,  for  if  a  particular  form  of  disposition  is 
named,  as  "  bg  deed  "  or  **  bg  will,^^  the  fee  will  not  pass  by  force  of 
such  power. 

1114.  Limitations  in  joint  tenancy  require  express  words  by  Cana- 
dian Statute,  4  Will,  iv.,  c.  1,  s.  48,  and  are  to  the  devisees,  and  their 
heirs,  "  To  hold  unto  and  to  the  use  of  them,  their  heirs  and  as- 
**  signs,"  as  joint  tenants  and  not  as  tenants  in  common ;  but  it 
seldom  happens  that  the  testator  wishes  this  form  of  limitation  in 
beneficial  devises. 
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1115.  In  the  case  of  trustees  and  executors,  such  express  words  are 
not  necessary  to  create  a  joint  tenancy,  but  it  will  be  implied  by  the 
exception  in  the  Statute,  and  the  clause  will  run  "  To  hold  to  them  and 
"  their  heirs,  to  the  uses,  &c.,  hereinafter  declared,"  which  will  make 
their  seizin  serve  to  vest  the  use  in  other  persons. 

1116.  Tenancy  in  common  has  long  been  favored  by  the  courts; 
but,  if  words  are  used  which  clearly  imply  that  the  share  of  a  de- 
ceased devisee  should  go  to  the  others,  a  joint  tenancy  will  arise, 
without  express  words  to  prevent  it.  Thus :  "  To  A.,  B.,  and  C, 
"  during  their  joint  and  several  life  and  lives,  and  the  natural  life  of 
'*  the  survivor  of  them,  to  take  as  tenants  in  common  and  not  as  joint 
**  tenants.'' 

A  tenancy  in  common,  without  benefit  of  survivorship,  was  for- 
merly created  by  limiting  the  property  to  the  use  of  the  several  de- 
visees by  name,  and  their  respective  heirs  and  assigns,  forever,  "  as 
**  tenants  in  common ; "  but  now  a  tenancy  in  common  is  presumed 
by  statute,  (see  n.  1115,)  and  if  the  benefit  of  survivorship  is  intended 
under  this  form  of  tenancy,  there  must  be  an  express  limitation. 

1117.  As  to  estates  tail,  it  is  important  to  bear  in  mind  the  rule 
in  Shelle'ifs  case,  [which  indeed  was  settled  law  long  before  that 
case,]  that  when  an  estate /or  life  is  given  to  one  generally,  and  in 
the  same  instrument  an  estate  in  remainder  is  limited  to  his  heirs, 
or  the  heirs  of  his  body,  the  subsequent  limitation  vests  in  the  ances- 
tor, and  gives  him  in  the  one  case  a  fee  simple,  in  the  other  a  fee 
tail ;  and  this  consequence  is  not  hindered  by  the  limitation  of  any 
intervening  estate  for  life  or  in  tail  between  the  freehold  of  the  an- 
cestor and  the  limitation  to  his  heirs,  although  the  estate  in  fee  will 
not  be  executed  until  the  determination  of  the  mesne  estate.  It  is 
essential  to  this  rule  that  the  ancestor  take  an  estate  of  freehold  ; 
and  that  there  be  a  limitation  to  his  heirs  as  heirs,  and  not  merely 
as  sons,  children,  <&c. ;  and  that  the  heirs  take  as  heirs  of  the  ances- 
tor alone,  and  not  as  heirs  of  him  and  another  ;  and  that  both  limit- 
ations give  estates  of  the  same  quality,  e.  g.,  both  legal  or  both  equi- 
table ;  and  that  both  limitations  are  by  the  same  instrument. 

This  rule  will  hold  also  where  an  estate  for  life  is  limited  to  a 
man  by  an  instrument  creating  a  power,  if  in  exercise  of  the  power 
an  appointment  is  made  to  his  heirs  ;  though  the  law  was  unsettled  on 
this  point  for  a  considerable  time.     ( Venables  v.  Morris,  7  T.  R.,  373.) 

In  equitable  estates  the  court  will  efifect  the  testator^s  intention, 
and  not  allow  the  operation  of  this  rule  where  there  are  executory 
trusts ;  but,  where  they  are  executed,  the  rule  will  prevail,  thus :  "  To 
"  A.  and  B.,  in  trust  for  C,  and,  after  his  decease,  in  trust  for  the 
"  heirs  of  his  body."  Here  the  trusts  are  wholly  declared  and  will 
be  executed  in  B.,  and  the  rule  will  apply ;  but  if  A.  and  B.  are  di- 
rected to  purchase  and  convey  lands,  such  direction  will  not  be  con- 
sidered complete,  and  the  technical  construction  of  the  words  will 
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not  prevail;  and  so  a  clause  exempting  C.  from  impeachment  of 
waste,  or  any  tenns  which  deny  the  power  to  bar  the  entuily  will,  in 
all  cases  of  executory  trusts  of  this  kind,  restrict  the  estate  of  the 
first  taker  to  a  mere  life  estate. 

1118.  The  word  usue  is  a  word  of  limitation  when  used  in  a  col- 
lective sense,  so  as  to  comprehend  issue  from  generation  to  genera- 
tion. But  it  may  be  a  word  of  purchase ;  e,  g.^  "  to  yl.,  and  kiit 
**  iffsue,'*^  standing  alone,  would  be  a  limitation  creating  an  estate 
tail  in  A. ;  but,  if  the  will  went  on  to  say  "  the  elder  of  such  sons  to 
** be prfferred  to  the  younger y''  that  would  show  that  by  *' issue "  the 
testator  meant  «ow*,  and  therefore  it  would  be  a  word  of  purchase 
and  not  of  limitation ;  but  the  contrary  is  the  rule. 

1119.  Cross  remainders  between  tenants  in  tail  will  arise  by  im- 
plication, thus:  "To  A.,  B.,  and  C,  as  tenants  in  common  in  tail; 
"  and,  for  default  of  such  issue,  to  the  testator's  right  heirs."  Here 
the  construction  will  be  that  A.,  B.,  and  C,  and  their  issue,  as  long 
as  there  are  any,  shall  enjoy  the  property ;  and,  on  the  death  of  A., 
B.,  or  C,  without  issue,  his  share  shall  go  over  to  the  survivors,  so 
that  the  testator's  heir  shall  take  nothing  until  after  the  determina- 
tion of  all  the  estates  tail.  In  this  case  A.,  B.,  and  C.  take  cn)ss 
remainders  on  the  determination  of  the  particular  estates ;  nor  will 
the  word  "  respectively^^  or  "  several  and  respective^^  or  any  such  like 
expressions,  prevent  the  implication  of  cross  remainders ;  but  this 
implication  will  not  arise,  unless  the  parties  take  shares  in  the  same 
praperty. 

Where  cross  remainders  are  intended^  the  best  way  is  to  limit  the 
lands  to  the  use  of  all  the  tenants  in  common  in  tail  in  equal  shares 
as  tenants  in  common,  and  the  respective  heirs  of  the  body  of  all 
and  every  of  them,  and  then  to  add  that,  in  case  there  should  be  a 
failure  of  issue  of  any  of  them,  the  shares,  both  original  and  accru- 
ing, of  the  party  of  whom  there  shall  be  such  failure  of  issue  shall 
go  over  to  the  survivors  or  survivor  of  them. 

1120.  Entails  of  leaseholds  are  not  strictly  possible,  but  quasi 
entails  may  be  effected  by  will  so  as  to  tie  up  the  property  for  any 
time  which  does  not  exceed  the  duration  of  lives  in  being  at  the 
time  of  the  testator's  death,  and  twenty-one  years  afterward ;  and 
for  this  purpose  a  child  en  ventre  sa  mere  at  that  period  is  viewed  as 
actually  born.  If  the  contingencies  exceed  the  limits  just  men- 
tioned, the  first  taker  will  acquire  an  absolute  interest  in  the  whole 
property,  whether  it  be  chattels  real  or  personal,  and  that  will  be 
the  case  generally  if  the  property  is  limited  in  such  a  manner  as 
would  create  an  estate  tail  in  freeholds. 

1121.  In  strict  settlements,  it  is  still  customary  to  insert  limita- 
tions to  tnistees  to  preserve  contingent  remainders,  though  the  Eng- 
lish act  8  and  9  Vic,  c.  110,  expressly  provides  that  they  shall  not 
fail  for  want  of  such  lunitations. 
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If  the  legal  estate  is  intended  to  be  in  the  remainders,  the  form 
will  be  to  limit  the  lands  *^  To  the  use  of  the  said  (trustees,)  and 
"  their  heirs,  during  the  life  of  the  said  {tenant  for  life,)  upon  trust 
"to  preserve  the  contingent  remainders  herein  after  limited."  If 
there  are  several  preceding  life  estates  to  sons,  the  limitation  should  be 
to  the  testator's  first  and  other  sons  successively  for  life,  and  after  the 
determination  of  the  estate  of  each  respectively  in  his  lifetime,  to 
THE  USE  of  (trustees  to  preserve^  d:c.,)  and  their  heirs,  during  the 
life  of  the  same  son,  upon  trust  to  preserve,  &c. 

If  tenant  for  hfe  is  to  fake  a  mere  eqtiitable  estate^  the  limitation 
will  be  "  to  (the  trustees,)  and  their  heirs,  during  the  life  of,  and  in 
**  trust  for,  (the  tenant  for  life,)  upon  trust  to  pay  him  the  rents  and 
"  profits  during  his  life ; "  and  if  there  are  several  preceding  equitable 
life  estates,  then  "  To  (the  trustees,)  during  the  life  of  each  of  the 
**  tenants  for  life,  upon  trust  to  preserve  contingent  remainders, 
"  and  upon  further  trust  to  pay  the  same  tenant  for  life  the  rents 
**  and  profits  during  his  life." 

If  the  first  taker  is  to  have  a  mere  chattel  interest,  then  the  form 
will  be  "  To  the  use  of  (the  trustees,)  for  the  term  of  ninety-nine 
"  years  from  the  time  of  the  testator's  death,  if  the  party  shall  so 
"  long  live,  upon  trust  to  pay  him  the  rent  and  profits  during  his 
"  life,  and  subject  thereto,  to  the  use  of  (trustees  to  preserve,  dec,,) 
"  UPON  trust  to  preserve,  &c." 

1122.  Entails  to  daughters  may  be  limited  in  precisely  the  same 
manner  as  to  sons;  but  the  practice  is  to  make  them  tenants  in  com- 
mon, with  cross  remainders  between  them,  which  is  not  often  done 
as  to  sons.  The  estates  to  daughters  are  also  usually  limited  upon 
trust  for  their  separate  use.  If  the  first  taker  is  a  married  woman,  and 
the  property  is  for  her  separate  use,  then  the  trust  will  be  to  pay  the 
rent  and  profits  to  her  during  her  life,  for  her  sole  and  separate  use, 
free  from  the  control  of  her  present  or  any  future  husband,  and  a  clause 
use  may  be  added  to  prevent  her  from  anticipating  the  proceeds. 

1123.  Protectors  of  settlements  are  for  the  purpose  of  preventing 
the  entail  from  being  barred,  and  they  may  be  created  in  two  ways. 

(1.)  By  an  estate  which  they  actually  take  in  the  property,  with- 
out any  express  appointment  to  the  office. 

^2.)  By  an  express  appointment  to  the  office,  without  any  estate 
or  mterest  whatever  in  the  property. 

As  to  the  first  method,  the  English  Fines  and  Recoveries  Substitution 
Act,  3  and  4  Will,  iv.,  c.  74,  enacts  that  where  there  is  under  a  set- 
tlement an  estate  for  years,  determinable  on  a  life  or  lives,  or  any 
greater  estate,  prior  to  an  estate  tail,  the  owijer  of  such  prior  estate 
is  to  be  the  protector  ;  but  an  absolute  term,  however  long,  will  not 
make  the  owner  of  the  prior  estate  a  protector.  See  also  Canadian 
Statute,  9  Vic,  c.  11,  s.  10. 

If  the  estate  of  a  married  woman,  sufficient  to  constitute  a  pro- 
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tector,  is  not  settled,  or  agreed  to  be  settled,  to  her  separate  nse, 
she  and  her  husband  together  will  be  the  protector,  and  iu  the 
latter  case  she  may  consent  to  an  alienation  without  her  husband's 
consent,  as  if  she  were  sole ;  buty  if  she  is  tenant  in  tail,  she  can 
not  convey  without  his  consent  and  concurrence,  and  even  with  his 
consent  she  must  acknowledge  the  conveyance  in  conformity  with 
the  Canadian  statute,  2  Vic,  c.  6. 

If  a  protector  becomes  insane,  or  a  felon  convkt,  the  chancellor  or 
the  Court  of  Chancery  will  be  the  protector. 

As  to  the  second  mettiod,  the  Canadian  Stat.,  9  Vic,  c.  II,  s.  20,  em- 
powers the  settlor  to  appoint  any  number  of  persons  in  esse  not  exceed, 
ing  three,  and  not  being  a/iVn*,  to  be  protectors  of  the  settlement,  and, 
by  power  of  appointment  in  the  deed  or  will  making  such  settle- 
ment, to  perpetuate  the  protectorship  to  any  such  persons  not  ex- 
ceeding three ;  and  the  effect  of  this  is,  that  the  person  who,  but  for 
such  appointment,  would  have  been  protector  by  virtue  of  the  es- 
tate limited  to  him  will  be  excluded  from  that  office. 

To  control  the  power  of  alienation  within  the  narrowest  limits,  the 
settlor  may  not  only  appoint  special  protectors,  bat  authorize  per- 
petuation of  the  office  as  vacancies  occur  among  them  by  death  or 
otherwise,  and  then,  during  the  whole  time  such  protectorship  sub- 
sists, the  tenants  in  tail  cannot  effectually  bar  the  entail  without  the 
consent  of  the  special  protectors,  although  the  tenant  of  the  prior 
estate,  who  would  himself  be  protector  if  none  were  specially  ap- 
pointed, may  himself  concur.  All  that  they  can  do  is  to  bar  their 
own  estates  tail,  and  so  create  a  base  fee,  determinable  on  failure  of 
issue  of  the  estate  tail  so  barred ;  and  such  base  fee,  if  conveyed 
for  valuable  consideration,  may  be  afterward  confirmed  by  the  ten- 
ant in  tail  if  there  should  cease  to  be  a  protector,  or  if  the  protector 
should  consent. 

The  appointment  of  protectors  therefore  does  not  prevent  aliena- 
tion, but  it  creates  such  a  defect  in  the  title  as  mnst  greatly  affect  t)ie 
prix;€  that  can  be  obtained  for  the  property.  A  prudent  tenant  in 
tail  will  therefore  not  alienate,  if  he  can  help  it,  without  the  pro- 
tector's consent ;  but  an  extravagant  or  necessitous  one  will  not  be 
prevented  from  doing  so.  The  appointment  of  special  protectors  is 
therefore  of  questionable  utility,  since  the  only  thing  certain  is  that 
such  appointment  inflicts  an  injury  upon  the  property,  and  this 
should  always  be  clearly  explained  to  the  settlor  when  such  a  settle- 
ment is  desired. 

1124.  The  powers  of  a  protector  are  great  and  in  some  cases 
anfjmalous. — Though  special  protectors  take  no  estate,  their  power 
to  give  or  withhold  consent  to  alienation  is  absolute ;  nor  is  there 
any  law  to  prevent  their  making  merchandise  of  their  consent,  nor 
will  a  court  of  equity  control  their  power  of  consent. 

The  protector,  by  virtue  of  a  prior  estate,  has  powers  equally 
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absolute,  so  that,  even  if  he  conveys  away  his  interest,  kin  consent- 
ing power  remains  unaltered,  and  he  may  afterward  make  gain  of  it 
if  he  pleases,  which  in  point  of  fact  is  very  like  selling  his  estate 
twice  over.  He  may  also  retain  his  own  estate  and  consent  to  the 
disposition  by  tenant  in  tail. 

1125.  A  long  term  for  raising  portions  for  younger  children  is 
nsual  in  settlements  by  will,  and  then  there  are  two  sets  of  trust- 
ees— ^trustees  of  the  term,  and  tnistees  to  preserve  contingent  re- 
mainders ;  and  then  the  form  will  be  to  devise  the  lands  to  the  nses 
therein  after  declared. 

(1.)  To  the  use  of  the  trustees  of  the  term^  for  the  term,  upon  the 
trust  therein  after  declared,  and  subject  thereto,  to  the  use  of  the 
several  tenants  for  life,  with  remainder  to  trustees  to  preserve,  Ac, 
remainder  to  their  first  and  other  sons,  <&c.,  in  tail,  with  remainders 
over,  <fec. 

If  special  protectors  are  appointed,  this  is  done  immediately  after 
the  limitation  of  all  the  estates  tail,  and  then  the  trusts  of  the  term 
should  be  declared :  next  follow  any  special  powers,  as  for  tenants 
for  life  to  jointure  their  wives ;  for  women  to  appoint  life  estates  or 
other  interests  to  their  husbands;  to  raise  portions  for  children, 
grant  leases,  sell  exchange,  make  partition,  <fec.,  &c. ;  shifting  clauses, 
if  any,  should  come  in  here ;  and  then  the  usual  declaration  with 
regard  to  estates  vested  in  the  testator  in  trust  or  by  way  of  mort- 
gage. Proviso  for  cesser  of  the  terra,  when  its  purposes  are  satis- 
fied, is  not  necessary  in  England,  since  the  8  and  9  Vic,  c.  112, 
which  enacts  that  it  shall  then  cease.  Power  to  change  trustees, 
appointment  of  executors,  and  the  clause  revoking  all  prior  wills, 
will  conclude  the  instrument. 

1126.  If  an  annuity  is  charged  on  the  premises,  it  is  generally  the 
first  use  declared,  and  there  is  commonly  added  powers  of  distress 
and  entry.  It  is  not  usual  to  limit  a  term  by  will  to  secure  an  an- 
nuity by  way  of  jointure,  though  it  is  often  done  in  marriage 
settlements. 

1127.  If  the  property  is  to  accumulate,  the  lands  should  be  devised 
to  the  use  of  trustees  during  the  term  of  accumulation ;  but  that 
must  not  exceed  twenty-one  years  from  the  death  of  the  testator, 
and  subject  thereto.  The  uses  must  be  declared  to  the  several  ob- 
jects of  the  settlement. 

1128.  As  to  vested  and  contingent  legacies  there  arc  many  curious 
points  of  law,  which  we  cannot  find  space  for  in  this  volume ;  we 
may,  however,  remark  that  wherever  provision  is  made  for  children 
the  court  will  lean  strongly  in  favor  of  that  construction  which  will 
give  the  children  a  vested  and  transmissible  interest. 

1129.  A  legacy  to  a  legatee  absolutely  is  vested  and  transmissible, 
whether  the  legatee  make  any  disposition  or  not ;  and  if  a  particu- 
lar mode  of  disposition  be  pointed  out,  or  even  a  limitation  over  in 
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case  of  no  such  disposition,  that  will  make  no  difTcrcnce ;  because 
that  would  be  a  conditional  defeasance  repugnant  to  the  original 
bequest,  and  cannot  be  supported ;  but  if  a  particular  estate,  e,  g.^ 
a  life  csUite,  is  limited  to  a  legatee,  with  power  of  disposition  over 
the  funds,  that  will  not  enlarge  such  estate ;  but  if  he  fails  to  exer- 
cise his  power  of  disposition,  the  power  will  cease  with  his  life 
interest. 

1130.  If  a  legacy  is  given  for  a  particular  purpose,  and  that  pur- 
pose fails,  the  legacy  will  become  absolute  ;  thus,  "$160  to  A.,  for 
the  purpose  of  binding  him  apprentice,"  and  A.  died  before  the 
proper  age,  held  that  he  took  a  vested  and  transmissible  interest  in 
the  legacy. 

1131.  A  legacy  in  trust  for  legatee's  maintenance  until  he  comes 
of  age,  and  then  to  be  settled,  confers  a  vested  interest ;  and  the 
legatee  may,  at  twenty-one,  dispose  of  it  by  will,  though  no  settle- 
ment or  other  special  application  of  the  legacy  has  been  made  by 
the  trustees.  And  so  a  power  to  affix  the  amount  of  shares  among 
a  class  of  persons  will  pass  vested  interests,  subject  to  be  devested 
on  the  execution  of  the  power. 

1132.  Distinction  y^here  legacies  are  charged  on  real  estate, — The 
preceding  remarks  apply  to  legacies  arising  out  of  personal  property, 
for  when  they  arise  out  of  real  estate  the  rule  is  totally  different. 
The  reason  is  because,  as  to  personalty,  courts  of  equity  have 
adopted  the  rules  of  civil  law,  and  concur  with  the  ecclesiastical 
courts ;  but  in  reality  there  is  no  such  concurrence,  and  there  the 
rule  is  that  the  whole  condition  upon  which  the  legacy  is  given  shall 
be  complied  with,  so  that,  if  the  legatee  dies  before  the  time  of 
payment,  the  legacy  will  sink  into  tlie  land  for  the  benefit  of  the 
heir  or  devisee,  except  where  the  legacy  or  portion  is  postponed  with 
regard  to  the  circumstances  of  the  estate  out  of  which  it  is  to  arise, 
and  not  of  the  person  who  is  to  take  it,  for  then  the  implication  is 
that  a  benefit  was  absolutely  intended  to  the  legatee,  and  his  interest 
therefore  will  be  vested. 

1133.  A  condition  not  to  alienate  is  inconsistent  with  a  devise  in 
fee ;  but  not  to  alienate  to  or  except  to  a  particular  person  is  good, 
or  until  a  certain  time  or  age. 

Tenant  for  life  may  be  prohibited  from  aHenating  his  life  estate, 
and  a  married  woman  from  alienating  her  property  during  coverture. 
The  prohibition  will  be  void  as  to  property  in  which  she  has  an  ab- 
solute interest  if  she  becomes  discoverte,  and  it  will  revive  if  she 
marries  again  ;  but  if  she  take  only  a  life  estate,  then  a  proviso  for 
the  cesser  of  her  estate  by  alienation,  either  by  her  own  act  or  op- 
eration of  law,  is  good,  and  very  useful  where  children  are  depend- 
ent on  the  mother's  income  for  support. 

1134.  The  usual  conditions  are  cither  in  favor  or  restraint  of  mar- 
riage or  requiring  the  devisees  to  do  or  not  to  do  certain  things :  as 
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to  assume  testator^s  name  and  arms ;  to  reside  on  the  estate ;  not  to 
dispute  the  validity  of  the  will ;  for  dividing  the  estate  of  the  de- 
visee on  the  happening  of  certain  events,  as  where  an  annuity  is  left 
to  a  wife  in  lieu  of  dower,  but  to  be  avoided  if  she  brings  an  action 
of  dower ;  or,  if  devisee  becomes  insolvent,  then  the  gift  is  to  fail, 
and  so  if  he  attempt  to  alienate  the  estate  or  if  his  interest  therein 
is  otherwise  determined. 

1135.  Conditions  €U  to  marriage  are  construed  variously,  accord- 
ing as, 

1st.  Whether  they  are  conditions  precedent  or  subsequent; 

2d.  Whether  the  property  is  real  or  personal. 

Whatever  the  kind  of  property,  if  the  condition  is  precedent^  it 
must  be  first  performed  or  the  devisee  is  not  entitled,  not  even 
though  the  condition,  by  no  fault  of  his,  becomes  impossible  ;  but 
if  a  condition  subsequent  becomes  impossible,  then  the  estate  to 
which  it  is  annexed  becomes  absolute. 

As  to  real  estate^  if  there  be  a  condition  subsequent^  with  a  limit- 
ation over  on  breach  of  the  condition,  the  party  to  whom  the  lands 
are  limited  over  will  become  entitled  on  breach  without  entry  or 
claim  on  the  premises ;  but  if  no  estate  be  limited  over,  then  it  will  bo 
a  condition  at  common  law  of  which  onlv  the  heir  could  take  advant- 
age  until  the  recent  English  acts,  under  which  a  right  of  entry  may 
be  conveyed  by  deed,  8  and  9  Vic,  c.  106,  or  devised  by  will  [1 
Vic,  c.  26 ;]  but  actual  entry  must  be  made  or  no  actual  estate 
will  be  acquired,  and  if  such  entry  be  delayed  for  twenty  years  after 
breach,  such  right  of  entry  will  be  barred  by  the  Statute  of  Limita- 
tions, [3  and  4  Will,  iv.,  c  27.] 

As  to  personal  estate  the  condition  will  be  merely  in  terroremj  un- 
less there  be  a  limitation  over  in  case  of  breach,  and  this  will  apply 
also  to  conditions  precedent  where  the  legacy  is  given  on  mamage 
with  consent.  Here  marriage  is  essential  to  the  vesting ;  but  still, 
if  latere  is  no  bequest  over,  upon  marrying  without  consent,  that  part 
of  the  condition  will  be  construed  merely  in  terrorem,  and  the  con- 
dition will  bo  performed  by  the  marriage  alone. 

Except  (1.)  Where  the  legatee  takes  a  substituted  gift  in  case  of 
marrying  without  consent ; 

(2.)  Where  the  marriage  is  one  of  two  alternate  events,  on  either 
of  which  the  legatee  will  become  entitled ;  as  marriage  with  consent 
or  on  attaining  a  certain  age,  neither  of  which  events  take  place  be- 
cause the  legatee  marries  without  consent  or  dies  before  the  age. 

(3.)  Where  the  consent  is  limited  to  the  minority  of  the  legatee, 
which  is  a  fair  and  reasonable  restraint. 

1136.  A  residuary  clause,  simply  as  such,  will  not  be  construed 
in  the  same  manner  as  a  positive  bequest  over,  so  as  to  render  the 
condition  effectual,  except  there  is  an  express  direction  that,  on  breach 
of  the  condition,  the  legacy  shall  become  part  of  the  residue. 
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1137.  A  requisition  to  marry  with  consent  will  only  apply  to 
spinsters  ;  for,  if  a  daughter  marries  with  consent  after  the  making 
of  the  will,  and  in  the  lifetime  of  the  testator,  though  she  be  a 
iMow  at  his  death,  the  condition  as  to  her  is  fulfilled ;  and  so  if  she 
attains  her  father's  consent  o/ter  her  marriage. 

1138.  As  to  conditions  in  restraint  of  marriage^  they  will  be  void 
if  used  as  a  cover  to  restrain  marriage  generally  ;  but  a  condition 
prescribing  the  ceremony  and  place  of  marriage  has  been  held  good ; 
and  so  is  an  injunction  to  ask  consent;  and  not  to  marry  before  21, 
or  any  reasonable  age ;  and  not  to  marry  a  particular  individual ;  or 
one  of  a  particular  country.  A  rent-chai^e  or  an  annuity  is  fre- 
quently devised  to  testator's  widow  durante  viduitate,  but  to  be  for- 
feited or  diminished  in  case  she  marries  again ;  if,  however,  such 
a  bequest  is  in  lieu  of  dower,  the  widow  has  her  election.  When 
the  shares  of  children  are  to  vest  at  a  certain  age,  or  on  marriage 
with  consent,  it  is  sometimes  provided  that,  if  they  marry  before 
that  age  or  without  consent,  the  trustees  shall  stand  possessed  of  the 
share  of  any  daughter  so  marrying,  for  her  separate  use,  or  the  in- 
terest is  made  to  cease  altogether;  and  sometimes  a  substituted  gift 
is  devised  in  lieu  of  that  which  is  forfeited  by  breach  of  condition. 

1139.  A  condition  to  assume  name  and  arms  of  testator  should  al- 
ways state  the  time  within  which  this  should  be  done ;  for  otherwise 
the  devisee  might  be  allowed  his  whole  lifitime  for  the  performance, 
and  in  a  case  where  a  condition  was  imposed  upon  the  devisees,  not 
hearing  the  name  of  LuscombCj  that  within  three  years  aft«r  being  in 
possession  they  should  procure  their  names  to  be  altered  to  Lus- 
coinbe  by  act  of  Parliament,  luld  that  an  individual  who,  he/ore  he 
came  into  possession,  had  voluntarily  and  without  authority  assumed 
the  name  of  Luscombe  was  a  person  "  bearing  the  name  of  Luscombe  " 
within  the  meaning  of  the  will. 

1140.  Breach  of  condition  to  determine  the  estate  must  determine 
the  whole  estate,  and  not  a  part  only ;  therefore  a  condition  that  an 
estate  tail  shall  cease  on  breach,  in  the  same  manner  as  if  the  tenant 
in  tail  were  dead,  would  be  incorrect,  because  there  might  be  issue 
capable  of  inheriting.  The  condition  should  be  that,  on  breach,  the 
estate  shall  devolve  on  the  person  next  entitled  in  remainder^  as 
though  the  person  whose  estate  shall  cease  were  dead,  leaving  no 
issue  inheritable  under  the  estate  tail.  But  a  condition  to  reduce  an 
estate  in  fee  to  a  life  estate  may  be  good,  and  by  parity  an  estate 
tail  may  be  so  reduced. 

1141.  A  condition  to  devest  an  estate  at  a  certain  period  will  not 
take  effect  until  that  period  actually  arrives.  Thus,  on  a  devise  to  a 
wife  provided  she  remain  a  widow,  but  if  she  marry  then  to  testa- 
tor's nephew  on  his  attaining  the  age  of  twenty-three,  held  that, 
though  she  marry  again,  the  widow  had  an  estate  until  the  nephew 
was  twenty-three. 
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Inquiries  should  always  be  made  whether  testator  intends  joint- 
ures, leases,  or  other  estates  or  interests  created  by  the  party  previ- 
ous to  the  breach  to  determine  or  remain  in  force, 

1142.  Condition  not  to  dispute  validity  of  testator's  will  comes 
under  the  same  rule  as  conditions  in  restraint  of  marriage;  so 
that,  as  to  personal  estate,  it  is  merely  in  terrorem,  and  unless 
the  legacy  is  given  over  upon  breach  it  will  not  be  forfeited  by 
contesting  the  will.  But  this  doctrine  has  never  been  applied  to 
real  estate. 

If  the  same  person  has  a  claim  under  a  will,  and  also  an  original 
and  independent  claim,  he  has  his  election ;  but  he  cannot  accept 
the  one  without  renouncing  the  other. 

1143.  To  raise  a  case  of  election  there  must  be  an  absolute  power 
of  disposition,  and  an  intention  to  exercise  that  power. 

No  election  will  arise  where  testator  is  under  twenty-one  years  of 
age^  whether  the  property  be  real  or  personal,  because  the  will  itself 
is  inoperative. 

A  widow  also,  as  we  have  remarked  before,  may  be  put  to  her 
election  between  a  legacy  or  jointure  or  dower. 

She  has  also  been  put  to  her  election  between  a  bequest  and  a 
benefit  derived  from  her  marriage  settlement. 

But  a  rule  of  equity  forbids  to  put  a  widow  to  her  election,  unless 
by  an  express  declaration,  or  a  necessary  inference  from  the  incon- 
sistency of  her  claim  with  the  dispositions  of  the  will ;  therefore,  if 
both  may  stand  together,  she  cannot  be  compelled  to  elect,  and  hence 
a  mere  gifty  even  of  a  larger  amount  than  her  dower,  will  not  put  her 
to  her  election,  but  she  may  have  both ;  nor  does  a  bequest  in  bar 
or  satisfaction  of  her  thirds  exclude  her  right  and  title  as  next  of  kin; 
nor  does  a  bequest  of  the  residue  of  personal  estate,  or'  of  an  an- 
nuity, bar  her  dower ;  and  if  testator  give  his  wife  real  and  personal 
estate  in  bar  of  dower  and  thirds,  and  the  residue  to  some  object 
which  fails,  the  widow  shall  not  be  put  to  her  election.  And  whether 
a  rent-charge,  issuing  out  of  lands  of  which  a  widow  is  dowable, 
will  put  her  to  her  election  is  doubtful,  but  the  weight  of  opinion 
is  in  favor  of  the  wife. 

Where  a  widow  is  bound  to  electa  she  may  ascertain  which  fund 
will  be  most  beneficial  for  her  to  take,  and  file  a  Itill  to  have  debts 
and  legacies  paid  and  the  funds  clearly  ascertained  for  that  purpose. 

Children  also  may  be  put  to  their  election  where  their  interests 
under  a  will  and  a  settlement  are  conflicting ;  but  semble  that  they 
will  not  be  bound  by  the  election  of  their  parents  where  their  intciv 
ests  are  distinct  and  separate. 

Creditors  also  may  be  put  to  their  election  between  their  claim 
for  debts  and  a  bequest  which  is  inconsistent  with  that  claim ;  but 
election  is  inapplicable  as  to  the  funds  out  of  which  the  debts  are  to 
be  paid.    Debts  are  payable  first  out  of  the  personal  estate,  and  if 
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that  is  insufficient  the  creditors  may  then  resort  to  any  other  prop- 
erty which  is  liable  to  such  payment. 

When  a  devisee  or  legatee  elects  to  take  in  oppontion  to  the  tinil, 
the  interest  given  him  by  the  will  must  be  applied  to  compensate 
the  disappointed  party;  but  the  estate  thus  taken  in  opposition 
vests  in  the  taker,  with  all  its  legal  consequences.  It  is  better,  in  all 
cases  where  adverse  claims  may  arise,  to  provide  that  the  party  who 
sets  them  up  shall  forfeit  all  claim  under  the  will,  and  to  declare 
expresdy  how  the  forfeited  gifts  shall  be  disposed  of. 

1 144.  Conditions  as  to  insolvency^  alienation,  or  other  determination 
of  interest  under  a  will.  Property  cannot  be  bequeathed  without 
its  incidents  and  therefore  a  bequest  to  an  insolvent  will  be  avail- 
able for  the  creditors ;  but  it  may  be  secured  from  such  diversion  by 
a  limitation  over  in  case  of  the  insolvency  of  the  original  taker ;  and 
a  trust  for  him  until  insolvency,  or  a  trust  for  life  with  a  proviso  for 
determination,  in  such  case,  will  equally  effect  this  purpose.  And 
it  h?is  been  held  that,  under  a  proviso  against  alienation,  bankniptcy 
will  work  a  forfeiture  if  such  cesser  were  plainly  declared  to  be  con- 
sequent on  alienation  by  oj^eration  of  law. 

1145.  Restraints  on  the  2>ower  of  alienating  estates  of  inheritance 
are  void,  because  repugnant,  as  they  are  also  as  to  personal  estate 
where  the  absolute  interest  is  conferred ;  but  a  life  estate  in  either 
may  be  restrained,  and  a  condition  that  it  shall  be  forfeited  if  alien- 
ated in  any  way  will  be  supported.  Clauses  of  this  kind  against 
anticipation  are  very  common,  and  very  useful  in  the  case  of  im- 
provident devisees  and  married  women.  And  indeed,  as  to  the 
latter,  it  is  the  only  way  of  preventing  alienation ;  for,  if  property 
is  settled  to  her  separate  use,  with  a  proviso  against  alienation,  that 
operates  only  during  coverture ;  for  a  widow  may  alienate,  but  if  she 
takes  only  a  life  estate  a  proviso  for  cesser  will  effectually  prevent 
alienation  and  anticipation,  and  possibly  secure  a  young  family 
from  coming  to  want  through  the  improvidence  of  a  thoughtless 
mother. 

1146.  Provisions  against  lapse  are  necessary  when  the  death  of  a 
devisee  before  the  testator's  own  death  would  cause  the  gift  to  fail, 
without  that  is  what  he  intends.  The  English  statute  1  Vic,  c.  26,  ex- 
pressly provides  that  there  shall  be  no  lapse  of  any  estate  or  interest 
bequeathed  to  a  child  or  other  issue  of  the  testator,  who  dies  before 
the  testator,  without  such  estate  or  interest  is  in  itself  determinable 
at  or  before  the  death  of  the  devisee ;  but  that  the  bequest  shall 
take  effect  as  if  the  death  of  the  devisee  took  place  immediately 
after  that  of  the  testator. 

1147.  Debts,  whether  simple  contract  or  specialty,  are  not  a  charge 
on  land  by  the  common  law ;  but  by  statute  real  estate,  which  the 
testator  has  not  charged  or  devised  for  the  payment  of  his  debts,  is 
assets  to  be  administered  in  courts  of  equity  for  the  payment  there- 
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of,  whether  by  simple  contract  or  specialty ;  but  creditors  by  spe- 
cialty, in  which  the  heirs  are  bound,  are  to  be  paid  first ;  but  if 
real  estate  is  expreitslt/  charged  with  payment  of  debt,  then  all  classes 
of  creditors  are  equally  entitled. 

1148.  As  to  the  mode  of  charging  real  estate^  a  general  direction 
to  pay  debts  and  legacies,  followed  by  any  disposition  of  the  real 
estate,  will  be  sufficient  to  charge  that  estate ;  and  even  if  the  will 
deals  only  with  personalty,  seinhle  that  the  rule  may  not  be  different. 

If  any  particular  fund  is  set  apart  for  payment  of  debts  and  lega- 
cies, as  any  specific  portions  of  the  realty,  that  will  rebut  the  impli- 
cation of  a  general  charge. 

A  direction  to  the  executors  to  pay  the  debts  and  legacies  will 
imply  out  of  such  funds  as  come  to  them  as  executors^  without  the 
lands  are  specially  devised  to  them,  in  which  case  the  land  will  be 
charged,  even  though  it  be  devised  only  for  an  estate  tail ;  but  when 
the  executor  takes  only  a  life  estate  the  law  is  not  so  clear.  If,  how- 
ever, the  fee,  or  a  limited  estate,  is  given  to  one  of  several  executors, 
a  general  direction  to  pay  debts  and  legacies  will  not  charge  the 
biTid,  nor  a  devise  to  executors  as  trustees  for  others ;  and  a  devise 
of  the  residue  of  real  estate  to  an  executor,  to  whom  also  the  resi- 
due of  personalty  is  given  after  payment  of  debts  and  funeral  ex- 
penses, will  not  charge  the  land  with  legacies, 

1149.  A  devise  of  rents  and  profits  in  trust  to  apply  them  to  pay 
debts  and  legacies  at  an  indefinite  period  will  authorize  a  stile  of  the 
land ;  but,  to  prevent  doubt,  the  language  of  a  will  should  be  ex- 
press, and  give  a  power  to  sell  the  realty  in  aid  of  the  personalty, 
and  it  is  well  to  give  a  further  power  to  sell,  though  the  personalty 
has  not  been  got  in,  with  an  mdemnity  to  purchasers  against  the 
duty  of  inquiring  into  the  state  of  the  personalty ;  see  the  Canadian 
statute  before  quoted,  12  Vic,  c.  71,  and  Consolidated  statutes,  c.  90,  s. 
9,  which  makes  the  receipts  of  fiduciaries  sufficient  discharges,  and 
also  expressly  exempts  purchasers  from  seeing  to  the  application  of 
the  purchase  money. 

1160.  To  exonerate  personal  estate  from  debts  and  legacies,  or  to 
prevent  its  being  the  primary  fund  for  that  purpose,  it  is  not  suffi- 
cient to  charge  the  real  estate,  but  the  testator  must  show  that  he 
does  not  intend  the  personal  estate  to  be  charged ;  and  therefore  a 
devise  of  land  an  condition  of  paying  debts  and  legacies  will  not 
exonerate  the  personalty ;  and  even  a  trust  to  pay  a  particular  debt 
out  of  the  realty  will  not  of  itself  have  that  ef!ect ;  but  in  the  case 
of  a  legacy  it  will,  and  the  reason  seems  to  be  that  liability  to  a 
legacy  is  created  by  the  will,  but  a  debt  is  a  charge  on  the  person- 
alty independently  of  the  will.  To  avoid  question,  it  should  be  said 
that  the  real  estate  is  to  be  the  primary  fund  for  the  payment  of  the 
charges,  or  otherwise  as  the  intention  may  be. 

1151.  Charitable  bequests  cannot  be  charged  on  real  estate;  and 
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therefore,  if  they  are  to  be  certainly  paid  out  of  the  personalty,  it 
must  be  so  directed,  and  then  if  that  fund  is  not  sufficient  to  pay 
such  bequests,  and  also  debts  and  other  legacies,  the  charitable  be- 
quest will  be  firH  paid,  and  the  residue  of  other  legacies  will  be 
made  up  out  of  the  realty  ;  otherwise  the  charitable  bequest  would 
only  take  a  share  of  the  personalty,  and  could  not  resort  to  the 
realty  for  the  residue,  but  such  residue  would  fail 

1152.  Annuities  should  be  charged  on  the  fund  or  estate  whiqh 
is  intended  to  pay  them,  otherwise  the  rule  is  that  an  annuitant  is  a 
mere  legatee.  If  the  annuity  is  charged  on  premises  which  are 
burnt  down,  the  annuitant  has  a  right  to  come  on  the  policy  of  in- 
surance, the  moneys  paid  thereunder  being  a  substitution  for  .the 
property  so  charged. 

Powers  of  distress  and  entry  are  usually  annexed  to  annuities 
charged  on  land,  except  where  they  are  small ;  but  there  is  an  ad- 
vantage sometimes  in  raising  a  term  for  securing  the  charge,  because 
in  this  case  the  trustees  are  empowered  to  receive  the  rents  under 
any  subsisting  demises,  while  powers  of  distress  and  entry  i^onferred 
by  will  are  inoperative  under  any  demises  subsisting  at  the  time  of 
the  testator's  death :  and,  besides,  trustees  who  take  an  actual  estate 
under  the  term  are  oetter  able  to  deal  with  the  property  by  leasing 
it,  &c.,  than  by  mere  possession  under  a  power  of  entry. 

Trusts  and  Powers  of  Sale. 

1153.  Trusts  should  always  be  in  joint  tenancy,  and  if  the  trust- 
ees have  a  power  of  sale  it  should  be  to  the  survivors  or  survivor  of 
them,  or  the  representative  of  such  survivor ;  because  a  power  given 
to  several  by  name  cannot  be  exercised  by  the  survivors.  It  will 
also,  in  most  cases,  be  advisable  to  omit  the  heirs,  for  the  heir 
may  be  a  lunatic  or  an  infant,  not  to  name  other  possible  incon- 
veniences. 

1154.  Executors  who  renounce  probate  are  not  disqualified  from 
exercising  a  power  of  sale  given  them  in  the  will. 

1155.  Trusts  for  sale  should  give  an  option  to  the  trustees  not  to 
sell  reversionary  property,  if  any,  until  it  comes  into  possession,  be- 
cause such  property  always  sells  to  a  disadvantage ;  and  it  is  well  to 
authorize  the  trustees  to  limit  the  property  sold  to  such  uses  as  the 
purchasers  shall  direct,  for  where  it  is  declared  that  they  may  ap- 
point in  fee  to  a  purchaser  that  may  not  enable  them  to  convey  to 
special  uses. 

1156.  Indemnity  to  purchasers  is  usually  provided  by  decarnrr 
that  the  receipts  of  the  trustees  shall  be  a  sufficient  discharge,  and 
that  purchasers  shall  not  be  responsible  for  the  application  of  the 
purchase  money.  Without  this  clause  they  were  formerly  liable  as 
to  all  debts  expressly  mentioned  in  the  will,  or  a  schedule ;  but  if  no 
debts  were  expressly  so  mentioned,  they  were  not  liable. 
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It  is  better  not  to  name  the  trustees,  but  to  say  "  the  receipts  of 
"  the  trustees  or  trustee  for  the  time  being  shall  be  a  sufficient  dis- 
"  chaise,  &c. ; "  though,  since  the  12  Vic,  c.  71,  s.  10,  the  entire  clause 
is  a  traditionary  rather  than  a  necessary  form. 

1157.  Trusts  far  collecting  and  getting  in  the  estate  should  con- 
tain a  clause  giving  the  trustees  a  discretion  to  wind  up,  settle,  and 
adjust  all  accounts,  compound  debts  and  claims,  give  time  for  pay- 
ment, take  personal  or  other  security  for  payment,  and  to  refer  all 
disputed  claims  to  arbitration,  whetiier  there  is  or  is  not  any  legal 
proof  of  such  claims. 

This  clause  is  often  advantageous  to  the  estate,  wliile  it  also  re- 
lieves the  trustees  from  responsibility  for  losses,  to  which  they  might 
otherwise  be  liable. 

1168.  Power  to  sell  on  credit  is  usually  confined  to  chattels  per- 
sonal, and  very  rarely  extends  to  leaseholds  or  real  estate ;  and,  if 
a  trustee  or  executor  sells  on  credit,  without  such  power,  he  is  per^ 
sonallg  liable. 

1159.  Trusts  for  investment  should  state  carefully  in  what  securi- 
ties the  investment  is  to  be  made.  A  general  discretion  to  invest 
will  not  authorize  trustees  to  lend  on  personal  securities  ;  and  even  if 
personal  security  is  mentioned  in  the  authority  to  invest,  that  will 
not  enable  the  trustees  to  accommodate  a  trader  with  a  loan  upon 
his  bond. 

Power  to  invest  in  real  or  personal  security  will  justify  trustees, 
as  against  legatees  or  other  volunteers,  in  lending  to  apparently  re- 
sponsible men,  at  a  reasonable  interest,  but  not  as  against  creditors. 

To  lend  trust  moneys  on  leasehold  property,  without  express  au- 
thority, would  be  a  breach  of  trust,  for  which  the  trustees  would  be 
liable ;  and  so  of  any  other  investment  not  sanctioned  by  the  prac- 
tice of  the  court ;  but  if  they  invest  in  any  funds  so  as  to  make  a 
profit,  the  whole  of  it  goes  to  the  cestuis  que  trusts. 

1160.  Costs  of  investment  arc  paid  out  of  the  particular  sum 
given  by  the  will  to  be  invested,  and  not  out  of  the  general  estate. 

1161.  Changing  and  varying  securities. — If  the  trustees  are  to 
have  this  power,  it  should  be  specified  in  the  will,  and  the  nature  of 
the  securities  to  which  the  power  is  to  extend.  As  to  existing  se- 
curities, if  they  are  to  be  held  and  applied  upon  the  trusts  declared, 
then  they  may  continue ;  but,  unless  specially  mentioned,  or  their 
continuance  be  clearly  implied,  the  trustees  cannot  safely  allow  im- 
perfect securities  to  continue,  and  the  testator^s  opinion  that  they 
were  good  would  not  be  a  sufficient  excuse  for  doing  so 

In  England  the  three  per  cent.*s  are  the  only  stock  which  is  ab- 
solutely safe  for  the  trustees. 

Power  to  vary  securities  is  generally  made  dependent  on  the  con- 
sent, in  writing,  of  persons  named  in  the  will. 

1162.  Indemnity  clause  to  trustees  ag&inst  involuntary  losses  is 
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usual,  but  it  is  of  douLfcful  value,  and  certainly  will  not  avail  tbem 
if  there  be  any  negligence. 

1 163.  Trusts  for  accumulation  are,  by  39  and  40  Geo.  iii.,  c.  98,  re- 
strained in  England  to  the  life  of  the  grantor,  settlor,  or  devisor,  and 
twenty-one  years  afterward,  or  during  the  minority  of  any  one  living, 
or  en  ventre  sa  mere^  on  the  death  of  the  grantor,  &c. ;  but  provisions 
for  payment  of  debts  or  portions  for  children  are  not  within  the 
statute,  and  a  tnist  for  accumulation  which  exceeds  the  limits  named, 
but  does  not  exceed  the  limits  of  an  executory  devise,  will  be  sus- 
tained in  part,  and  void  only  for  the  excess. 

As  to  real  property^  the  usual  plan  is  to  limit  it  to  the  use  of 
trustees,  for  the  term  of  twenty-one  years  from  the  death  of  the 
testator,  upon  the  trusts  mentioned. 

As  to  personalty^  the  trustees  are  directed  to  collect  and  get  in 
the  same,  and  invest  the  moneys  in  proper  securities,  with  power  to 
vary  them,  and  to  invest  the  interest,  tSrc,  to  accumulate,  but  so 
that  such  accumulation  shall  not  extend  beyond  twenty-one  years 
from  the  testator's  decease ;  and,  where  the  rents  and  profits  are  to 
be  applied  during  minorities,  the  limitation  must  be  to  the  minori- 
ties of  such  persons  only  as  may  be  minors  at  the  time  of  testator's 
death. 

1164.  Trusts  for  repairingy  improving,  insuring^  and  renewing 
leases  will  vary  with  circumstances,  and  are  too  numerous  to  be 
particularized. 

1166.  Trusts  to  carry  on  a  business  must  be  express  and  clear y  for 
otherwise  the  trustees  will  properly  decline  to  continue  the  business, 
however  profitable  it  may  be.  Power  to  compound  debts  and  to 
conduct  the  business  as  absolute  owners,  but  subject  to  the  trusts, 
should  be  given,  actual  misconduct  only  excepted ;  but  power  to 
discontinue  the  business,  if  it  becomes  unprofitable,  should  never  be 
omitted.  If  continued,  then  for  how  long  a  time  should  be  stated, 
and  who  is  to  take  to  the  business  afterward,  or  what  is  to  be  done 
with  it;  and,  if  the  continuance  is  for  the  benefit  of  a  widow, 
whether  she  is  to  have  any  control  over  it,  and,  if  so,  whether  such 
control  is  to  continue  if  she  marry  again ;  and  if  it  is  then  to  cease, 
how  the  concern  is  to  be  conducted  afterward,  and,  in  all  cases, 
how  the  profits  are  to  be  divided.  The  stock  should  be  directed  to 
be  insured  against  loss  by  fire. 

1166.  Annuities  arc  charged  upon  the  whohy  or  on  some  part 
only,  of  the  property.  If  on  both  realty  and  personalty,  it  should 
be  said  which  is  to  be  the  primary  fund.  It  is  often  advisable  to 
charge  only  a  part  of  the  property,  especially  when  the  annuity  is 
relatively  small,  or  where  some  of  the  real  estates  are  expected  to 
be  sold ;  for  an  annuity  or  rent-charge,  charged  upon  lands,  issues 
out  of  every  part  of  them,  and  the  smallest  portion  of  them  cannot 
be  sold  without  the  annuitant's  concurrence ;  and,  if  the  annuitant 
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concurs  as  to  any  part,  the  whole  charge  will  be  extinguished^  and 
therefore  a  regrant  will  be  necessary  to  reinvest  the  annuity  in  the 
annuitant. 

An  annuitant  cannot  be  compelled  to  release  his  interest,  for  any 
consideration  whatever ;  and  therefore,  without  his  concurrence,  no 
purchaser  could  be  compelled  to  complete  his  contract,  unless  it 
were  to  buy  the  property  subject  to  the  charge.  This  is  a  strong 
reason  for  setting  apart  a  particular  fund  for  the  payment  of  an 
annuity. 

1167.  Trusts  for  the  separate  use  of  a  m^irried  woman,  if  of  real 
estate  and  designed  to  give  her  absoUito  power,  should  be  raised  by 
vesting  the  legal  estate  in  trustees  during  'the  life  of  the  wife,  upon 
trust  for  such  persons  as  she  shall,  by  deed  or  will,  or  any  writing 
purporting  to  be  a  will,  and  notwithstanding  her  coverture,  appoint ; 
and,  in  default  of  appointment,  upon  trust  for  her  sole  and  separate 
wse,  free  from  the  control,  debts,  or  engagements  of  her  present  or 
any  future  husband. 

As  to  personal  estate,  if  it  is  limited  to  her  sole  and  separate  use, 
an  express  power  of  disposition  is  not  necessary;  because  such 
limitation  itself  conveys  that  power,  and  she  may  use  it  as  a  feme 
sole,  to  the  full  extent  of  her  interest ;  though  under  such  a  limit- 
ation she  would  have  no  power  to  alienate  real  property  without  her 
husband's  concurrence. 

1168.  Alienation  may  be  restricted  by  adding  to  the  limitation  to 
separate  use  that  it  shall  be  without  power  of  anticipation  ;  but  this 
will  be  effective  only  during  coverture,  for  whenever  a  woman  takes 
an  absolute  interest  in  the  property,  her  power  of  alienation  cannot 
be  restrained  by  any  proviso  whatever ;  but  if  she  takes  only  a  life 
interest,  a  condition  for  cesser  of  her  estate  by  alienation  will  be 
effectual;  and  similar  clauses  may  accomplish  the  same  objects 
with  regard  to  daughters  yet  unmarried.  Sometimes  it  is  pro- 
vided that,  if  any  daughters  shall  marry  without  consent,  the  trust- 
ees shall  stand  possessed  of  her  share  upon  trust  for  her  separate 
nso. 

1169.  Trusts  for  wife  and  children  usually  direct  the  trustees  to 
pay  the  whole  or  some  part  of  the  income  of  the  trust  fund  to  the 
widow,  during  widowhood ;  and  after  her  death,  or  future  marriage, 
to  divide  the  principal  among  the  children,  to  become  vested  inter- 
ests in  the  sous  at  the  age  of  twenty-one,  and  in  the  daughters  at 
that  age  or  on  their  marriage,  with  provision  for  their  maintenance 
in  the  mean  time,  and  a  power  to  advance  some  part  of,  and  in  cer- 
tain cases  all,  their  shares  for  their  advancement  in  the  world. 

Provision  for  a  widow  is  generally  only  during  widowhood  ;  but 
sometimes  it  is  merely  reduced  in  amount  on  her  remarriage,  and 
in  rare  cases  it  is  altogether  unconditional. 

If  the  widow  is  to  maintain  the  children  out  of  the  income  of  the 
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trust  funil,  sncli  a  ilirection  creates  a  trust  in  their  favor,  which  she 
will  be  obliged  to  fiilHII. 

Provision  for  mtihilmmire  of  children  should  never  be  omitted, 
otherwise  the  trustees  will  have  no  power  to  make  any  allowance 
for  this  purpose  out  of  the  income  of  their  presumptive  shares. 
Sometimes  provision  for  nmintenance  and  power  of  advancement 
are  both  contained  in  one  clause,  and  conferred  on*  the  same 
person. 

1170.  Hotchjyot  clause, — When  there  is  a  power  of  appointment 
in  favor  of  children  or  other  persons,  it  is  necessary  to  ascertain 
whether,  if  the  power  is  exercised  in  favor  of  any  one,  he  is  to 
have  the  benefit  of  the  appointed  share,  without  bringing  it  into 
hotchpot  with  the  unappointed  portions  of  the  trust  fund. 

1171.  If  the  childrm  of  devisees,  who  die  in  testator's  lifttimey  are 
to  take  their  parentis^  share^  that  should  be  expressly  provided,  and 
also  the  time  when  such  share  is  to  become  vested,  and  provisions 
for  maintenance  and  advancement  may  be  properly  extended  to 
such  children. 

1172.  Leffocies  to  children  by  parents  or  persons  in  loco  parentis 
will  be  adeemed  or  satisfied  by  advancement  made  in  testator's  life- 
time, without  an  express  clause  to  prevent  it ;  but  this  rule  will  not 
apply  to  legacies  bequeathed  by  a  stranger,  or  a  putative  father,  or 
an  uncle,  or  a  grandfather,  during  the  father's  lifetime.  And  in  the 
case  of  a  father,  or  one  in  loco  parentis^  the  advancement  must  be 
as  certain  and  advantageous  as  the  legacy,  and  therefore  money  to 
be  paid  on  some  contingent  event  will  not  satisfy  an  absolute  be- 
quest ;  nor  will  the  bequest  of  a  residue,  because  the  amount  of 
that  is  uncertain.  Also  the  advancement  must  be  of  the  same  na- 
ture as  the  bequest ;  and  therefore  a  sum  of  money  will  not  be 
adeemed  by  an  annuity,  or  by  a  beneficial  lease,  and  finally  the 
advancement  must  come  from  the  same  person,  and  be  made  to  the 
same  person,  as  the  legacy.  Therefore,  a  sum  of  money  directed  to 
be  raised  by  an  executor,  under  a  power,  will  be  no  satisfaction,  be- 
cause the  portions  come  from  difierent  persons ;  and,  on  the  other 
hand,  an  advancement  to  the  husband,  who  gave  a  receipt  for  it,  as 
part  of  his  wife's  portion,  was  held  no  satisfaction  of  a  legacy  lim- 
ited diflferently  by  the  will  of  the  party  making  the  advancement 
[Bell  V.  Coleman,  6  Mad.,  23.] 

1173.  Powers  conferred  on  beneficiaries  by  will,  devising  real  es- 
tate, in  strict  settlements  are : — 

I,)  To  make  jointures. 
2.)  To  raise  portions  for  younger  children. 
(3.)  To  grant  leases. 
(i,)  To  cut  down  timber;  and,  in  the  case  of  females, 
(5.)  To  appoint  life  estates,  or  other  beneficial  interests,  in  favor 
of  their  husbands,  or  children,  or  other  issue. 
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The  powers  of  trustees  are  usually, 

(1.)  To  sell  or  exchaage. 

(2.)  To  effect  a  partition  or  exchange. 

To  invest  money  in  purchase  of  land. 

To  cut  down  timber,  and  appoint  agents^  bailiffs,  and  re- 
ceivers. 

Abatement  of  Legacies  and  Marshaling  of  Assets. 

1174.  Deficiency  of  assets  m&j  raise  the  question  whether 
any  one  or  more  of  the  legatees  is  to  be  preferred  to  the  rest ; 
and,  if  that  is  intended,  there  should  be  an  express  provision  in 
the  will. 

If  the  assets  are  sufficient  to  pay  the  debts  and  specific  legacies^ 
but  not  the  general  legacies,  the  latter  will  abate  in  equal  proportions^ 
and  the  executor  will  not  be  permitted,  as  in  the  case  of  debts,  to 
show  preference  to  one  legatee  over  another,  or  even  to  give  himself 
a  preference  as  to  his  own  legacy. 

Specific  legacies  do  not  abate,  except  where  general  pecuniary 
legacies  are  also  bequeathed,  with  a  direction  that  they  are  to  come 
out  of  testator's  personal  estate ;  for  then,  if  it  turns  out  that  there  i» 
no  other  personal  estate  than  the  specific  legacies,  they  will  be  held 
to  be  subject  to  those  which  are  pecuniary ;  but  a  residuary  legatee 
cannot  call  for  abatement  from  any  one,  because  his  claim  is  only 
on  the  surplus,  and  therefore,  if  there  is  nothing  left,  there  is  noth- 
ing for  him. 

Priority  in  time  of  payment  will  not  prevent  the  abatement  of 
legacies,  but  the  rule  as  to  abatement  holds  only  as  to  volunteers  ; 
for  if  there  be  any  valuable  consideration,  or  the  relinquishment  of 
a  claim  or  right,  such  legatee  will  be  entitled  to  preference  over 
general  legacies  which  are  mere  bounties,  and  this  right  extends  to 
the  entire  legacy,  though  it  exceed  the  value  of  the  right  or  inter- 
est relinquished  by  a  legatee ;  but  such  right  must  subsist  at  the 
time  of  testator's  death,  and  be  such  as  might  be  enforced  against 
him. 

The  olfject  for  which  a  legacy  is  given  will  be  no  ground  of  abate- 
ment, as  between  volunteers ;  as  to  executors^  for  their  care  and 
trouble  ;  to  friends  to  buy  mourning-rings ;  or  to  servants ;  or  char- 
ities; and  even  the  wife  of  testator's  son  i»  under  this  lule  and  a 
volunteer. 

An  annuity  charged  on  the  personal  estate  is  also  treated  as  a 
general  legacy,  and  liable  to  abatement. 

Preference  may  be  directed  by  testator,  if  the  amount  is  named, 
or  plainly  alluded  to,  and  not  a  prior  time  of  payment  only ;  for  a 
direction  that  a  legacy  shall  be  paid  out  of  the  first  moneys  received 
by  the  executors  is  not  sufficient,  and  so  of  any  other  direction  as 
to  time  only. 
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Legacies  payable  out  of  a  particular  fund  abate  as  among  tbem- 
selves,  but  not  witb  other  general  legatees. 

1175.  As  to  marshaling  of  assets,  the  rule  of  equity  is,  that  every 
claimant  shall  be  satisfied,  if  possible ;  therefore,  if  A.  has  more  than 
one  fund  to  resort  to,  and  B.  has  only  one,  A  will  be  compelled  to 
resort  to  that  on  which  B.  has  no  lien,  where  both  could  not  be 
otherwise  satisfied. 

As  to  specific  legacies,  the  rule  is,  that  the  assets  shall  be  so  far 
marshaled  against  the  devisees  of  real  estate  that,  on  failure  of  the 
general  personal  estate,  the  devisee  and  specific  legatee  shall  each 
contribute  proportionably  to  the  payment  of  the  specialty  debt. 

Assets  are  not  marshaled  in  favor  of  charitable  bequests, 

1176.  The  Statute  of  Mortmuin,  9  Geo.  ii.,  c.  36,  provides  against 
the  accumulation  of  real  estate  for  charitable  uses,  partly  because  it 
then  becomes  inalienable.  The  statute  extends  to  every  kind  of 
property  which  savors  of  the  reality,  and  therefore  to  leaseholds ; 
to  moneys  secured  on  turnpike  tolls;  to  shares  in  a  waterworks 
company ;  to  mortgages  of  realty  of  every  kind,  whether  corporeal 
or  incorporeal,  freehold  or  chattel ;  and  even  to  judgment  debts,  so 
£Eir  as  they  charge  the  land.  So  canal  shares  have  been  held  within 
the  statute,  and  semble  that  railway  shares  are  so  too ;  but  shares  in 
many  undertakings  of  this  kind  are  by  statute  declared  to  be  per- 
sonal estate. 

Testator's  lien  on  lands  sold  for  his  unpaid  purchase  money  is 
within  the  statute. 

A  pecuniary  gift  to  a  charity,  if  charged  partly  on  real  and 
partly  on  personal  estate,  will  be  good  for  the  personalty  but  void 
as  to  the  lands. 

This  statute  extends  to  Canada,  until  otherwise  settled  in  Appeal. 
C.  P.,  U.  C,  vol.  ix.,  349. 

1177.  Charitable  bequests  out  of  personalty  arc  generally  good, 
if  the  money  is  not  directed  to  be  laid  out  in  land  ;  and,  even  if  it 
IS,  the  bequest  will  be  good  if  the  object  of  the  charity  can  be  ac- 
complished without  buying  land;  thus,  a  bequest  **to  endow  a 
"school"  will  be  satisfied  by  renting  premises. 

A  bequest  to  rebuild  or  repair  premises  already  in  mortmain  is 
good,  because  no  additional  land  is  required ;  but  a  bequest  to  dis- 
charge incumbrances  existing  on  such  property  will  not  be  supported, 
whether  the  charge  be  legal  or  equitable. 

A  secret  trust  to  evade  the  statute  w^ill,  if  discovered,  vacate  the 
devise  and  let  in  the  heir  at  law. 

1178.  If  the  charitable  object  ceases  to  exist,  or  if  the  legacy  is 
not  accepted,  or  even  if  the  object  is  contrary  to  law,  the  trown 
will  appoint  the  fund  to  uses  most  like  the  one  named,  when  it  is 
plain  that  charity  was  the  general  object  of  the  bequest. 

This  is  called  an  application  of  the  cy  pres  doctrine. 
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1179.  Charitahle  objects  should  he  clearly  described^  for  if  they  are 
not  the  bequest  will  fail  altogether;  thus,  *'to  A.  B.,  to  dispose  of 
^  to  such  objects  of  benevolence  and  liberality  as  he  should  approve^ " 
was  held  void,  and  so  also  a  bequest  *^for  such  charitable  or  other  pur- 
^^pose  as  the  trustees  may  think  }?f,"  or  "  to  6^  yiven  in  private  charity.^* 

1 1 80.  The  manner  of  investing  and  applying  the  money  should  be 
explicitly  stated ;  if  it  is  in  favor  of  existing  charities,  the  bequest 
may  be  to  the  treasurer  thereof  for  the  time  being,  with  directions 
to  apply  it  to.  the  purposes  of  the  charity,  and  his  receipt  should  be 
made  a  sufficient  discharge. 

If  such  bequest  is  to  have  priority  over  other  legacies,  it  should 
be  made  payable  exclusively  out  of  the  personalty  to  avoid  abate- 
ment in  case  of  deficiency  of  assets. 

1181.  Trusts  for  charitable  uses  are  generally  more  numerous 
than  in  ordinary  cases,  and  the  clause  directing  the  appointment  of 
new  trustees  to  fill  up  vacancies  generally  directs  that  a  certain 
number  shall  always  be  kept  up. 

1182.  What  are  charitable  uses  ? 
{\.\  Gifts  for  the  aged,  impotent,  and  poor. 
^2.)  For  maintenance  of  sick  and  maimed  soldiers  and  sailors. 
3.)  For  ease  of  poor  inhabitants  in  paying  taxes. 

[4.)  For  relief  stock  and  maintenance  of  houses  of  correction. 

(6.1  For  the  marriage  of  poor  maids. 

(6.)  For  education  and  preferment  of  orphans. 

(7.)  For  schools  of  learning,  free  schools,  and  scholars  in  univers- 
ities. 

^8.J  For  relief  and  redemption  of  prisonera  and  captives. 

(9.)  For  repair  of  bridges,  ports,  havens,  causeways,  churches, 
seabanks,  and  highways. 

(10.)  Bequests  for  public  purposes,  conferring  public  benefits, 
w^hether  general  or  local ;  as  for  the  construction  or  improvement  of 
waterworks  for  the  use  of  the  inhabitants  of  a  particular  town  or 
city,  or  for  the  general  improvement  of  a  town,  or  for  the  estab- 
lishment of  a  lifeboat. 

(11.)  Bequests  for  religious  purposes;  as  for  the  advancement  of 
the  Protestant  religion,  or  the  promotion  of  Christianity  among 
the  Jews,  or  for  the  preacher  of  a  particular  church,  or  for  the 
benefit  of  poor  clergymen,  or  for  preaching  an  annual  sermon  on 
a  particular  day,  or  to  the  choristers  of  a  church. 

1183.  Gifts  of  personalty  may  be  void  as  against  public  policy; 
as  a  gift  toward  the  political  restoration  of  the  Jews,  which  is  void, 
as  tending  to  create  a  revolution  in  a  foreign  state. 

1 1 84.  The  profession  of  the  donee  does  not  make  a  bequest  char- 
itable ;  therefore,  where  A.  devised  to  B.,  preacher  in  the  church  of 
C,  for  life,  on  condition  that  he  should  immediately  settle  and  con- 
vey the  same  to  trustees,  to  take  effect  on  B.'s  decease,  for  support 
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of  the  preaching  of  the  Word  of  God  in  said  church  for  ever,  and 
if  preaching  were  discontinued  then  over  to  a  charity  school ;  held 
that,  though  the  subsequent  limitation  was  void,  the  devise  of  the 
preceding  life  estate  was  good. 

27ie  Appointment  of  Executors. 

1185.  The  appointment  of  executors  may  be  in  any  form  which 
clearly  shows  the  testator's  intention,  and  the  office  may  be  created 
by  implication ;  as  **  To  A.  B.,  to  pay  any  debts,  and  otherwise  to 
**  dispose  of  at  his  pleasure,^'  will  constitute  A.  B.  executor ;  and  so 
"I  will  that  A.  B.  be  my  executor,  if  C.  D.  will  not,"  will  give  C. 
D.  a  right  to  be  admitted  to  the  executorship ;  and  where  testator 
directed  that  no  one  should  have  any  dealings  with  his  goods  until 
his  son  came  to  the  age  of  eighteen  years,  except  J.  S.,  J.  S.  was 
held  to  be  executor  until  that  time. 

In  whatever  roauner  executors  are  appointed,  their  authority  is 
the  same ;  and  therefore  an  executor,  according  to  the  tenor  of  the 
will,  may  be  admitted  to  probate  jointly  with  one  who  ia  expressly 
nominated. 

1 1 86.  Executors  are  considered  to  be  one  individual^  so  that  the 
acts  of  one  arc  the  acts  of  ail ;  but  a  testator  may  appoint  A.  ex- 
ecutor for  his  plate,  B.  for  his  live  stock,  D.  for  his  debts  due  to 
him,  yet  as  against  creditors  they  will  all  be  executors  equally,  and 
as  one  executor,  and  may  be  sued  accordingly. 

1187.  There  arc  t too  clauses  of  executors  ;  u&mely,  qualified  &nd 
conditional,     A  qualified  appointment  may  be, 

(1.)  As  to  the  time  when  the  office  is  to  begin  or  to  cease. 

(2.^  As  to  the  place  at  which  it  is  to  be  exercised. 

(3.)  As  to  the  property  over  which  it  is  to  extend. 

As  to  time,  it  may  be,  say  after  five  years  from  testator's  death, 
which  is  a  time  certain ;  or  upon  the  death  or  marriage  of  his  son, 
which  is  an  uncertain  period ;  and  so  of  the  time  of  cessation. 

In  such  cases,  if  there  is  no  other  executor  appointed  ad  interim^ 
administration  may  be  granted  with  the  will  annexed,  until  the  ac- 
tion of  the  qualified  executor  begins,  or  after  it  is  ended. 

As  to  plajcCy  the  appointment  may  be  of  one  executor  for  prop- 
erty abroad,  and  another  for  property  at  home ;  and  so  if  the  prop- 
erty is  in  different  parts  of  the  province. 

Conditional  appointments  may  be  Q\i\i&c precedent,  as  to  give  security 
to  pay  the  legacies  and  perfonn  the  will  before  he  acts  as  executor, 
or  subsequent,  as  with  proviso  that  the  appointment  shall  be  void  if 
the  executor  fails  to  prove  the  will  within  three  calendar  months  next 
aft^r  testator's  death. 

1188.  Substituted  executors,  as  where  A.  is  appointed,  and  if  he 
will  not  or  cannot  act  then  B.,  and  if  he  likewise  fails  then  C. 
Here  A.  is  executor  in  the  first  degree,  B.  in  the  second,  and  C.  in 
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the  third ;  and  6.  cannot  propound  the  will  until  A.  has  been  cited 
to  accept  or  refiise  the  office.  If  A.  accept  and  dies  intestate,  B. 
and  C.  are  excluded,  unless  the  testator,  who  appointed  A.,  named 
B.  "  as  successor  in  case  of  A.'s  death,  and  C.  in  case  of  B.'s  death." 

1 1 89.  Transmission  of  executorship. — An  executor  cannot  cLssign 
his  executorship ;  but  a  testator  may  authorize  his  executors  to  ap- 
point others  in  place  of  any  who  die,  so  as  to  keep  up  the  full 
number,  and  executors  so  appointed  have  the  power  of  original 
executors. 

The  interest  of  an  executor  may  be  kept  alive  by  his  will ;  thus, 
if  B.  be  sole  executor  of  A.,  and  die  testate,  his  executor  will  be,  to 
all  intents  and  purposes,  executor  and  representative  of  A. ;  but  the 
administrators  of  B.,  dyin^  intestate,  will  not  represent  A. ;  nor  will 
the  executors  of  an  administrator  represent  the  original  intestate. 

Probate  of  the  will  is  necessary  to  render  the  executorship  trans- 
missible ;  for  if  an  executor  dies  before  probate,  the  office  is  deter- 
mined, and  administration  will  issue  mm  tesiamento  annexo, 

1190.  Surviving  executors  have  all  the  powers  of  the  original 
number,  and  those  powers  may  ultimately  pass  to  the  executor  of 
the  last  surviving  executor,  unless  he  die  intestate,  in  which  case 
administration  de  bonis  non  will  be  necessary. 

1191.  Executors  who  renounce, — If  one  executor  alone  proves  the 
will,  and  the  rest  renounce,  the  interest  of  the  one  who  proves  will 
not  pass  to  his  executor  if  any  of  the  renouncing  executors  survive 
him. 

1192.  If  executors  are  also  legatees^  it  is  desirable  to  say  whether 
the  legacy  is  given  for  discharging  the  duties  of  the  office,  or  oth- 
erwise, so  that  it  will  not  be  questionable  whether  they  are  to  take 
the  legacy  if  they  renounce  the  duty.  The  general  rule  would  be 
against  it. 

Guardians. 

1193.  The  father^  and  he  onhj^  is  empowered  to  appoint  guardians, 
and  therefore  appointment  by  a  mother^  though  a  widow,  or  by  a 
grandfather,  is  a  mere  nullity. 

A  guardian  duly  appointed  cannot  appoint  another  in  his  stead. 

A  putative  father  cannot,  in  strictness,  appoint  a  guardian  for  his 
illegitimate  child,  under  12  Car.  ii.,  c.  24  ;  but  the  court  will  give 
such  appointment  effect  by  nominating  the  same  person. 

1194.  A  minor  cannot  in  England  appoint  guardians  by  will,  since 
1  Vic,  c.  26,  because  he  has  no  power  to  make  a  will ;  but  he  may 
still  appoint  guardians  by  deed, 

1195.  Guardianship  continues  only  during  the  minority  of  the 
ward,  but  the  marriage  of  the  ward  does  not  dissolve  it. 

1196.  Who  may  be  guardians? — Under  the  above  statute,  all 
persons  may  be  guardians  except  popish  recusants;   and,  if  the 
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guardian  appointed  is  one  of  the  witnesses  of  the  will,  his  appoint- 
ment is  good  nevertheless. 

1197.  Guardians  are  trustees,  and  therefore  as  betwixt  him  and 
his  ward  [his  cestui  que  trust]  a  guardian  is  disabled  from  setting  up 
the  statute  of  limitations  in  bar  of  an  account.  (Matthew  v.  MrisSy 
17  L.  T.  Rep.,  190.) 

Codicils. 

1198.  Will  and  codicil  together  make  but  one  testament,  (but  see 
n.  1199.)  The  difference  between  them  is  that  a  later  will  is  a  total 
revocation  of  a  disposition  varied  therein  from  what  it  was  in  a  former 
will,  though  it  contain  no  express  words  of  revocation ;  but  a  codicil 
only  revokes  so  far  as  it  specifically  alters  the  disposition,  unless 
there  be  words  of  revocation.  The  other  points  of  the  disposition 
will,  therefore,  remain  in  force. 

A  codicil  should  always  refer  to  the  will,  and  declare  that  it  is  a 
codicil  thereto  and  intended  to  form  part  of  it.  It  may  be  on  the 
same  paper  as  the  will  or  separate,  and  either  folded  with  the  will 
or  put  in  a  different  place. 

A  codicil  should  conclude  by  confirming  the  will  in  all  respects, 
except  so  far  as  it  is  altered  by  the  codicil ;  and  if  it  substitute  or 
add  to  the  gift  in  the  will,  it  should  say  plainly  whether  the  latter 
bequest  is  in  substitution  of  the  power  or  in  addition  to  it  If  it 
is  in  substitution,  the  best  plan  is  to  revoke  that  part  of  the  will  in 
express  terms ;  if  it  is  in  addition,  the  original  gift  should  be  recited 
and  then  the  addition  bequeathed,  saying  that  it  is  in  addition, 

1 1 99.  Rules  of  construction, — When  some  specific  thing  is  be- 
queathed twice  to  the  same  legatee,  whether  in  the  same  will  or  in 
a  codicil  annexed,  the  legatee  will  take  a  single  gift  only ;  and  the 
same  nile  applies  to  legacies  of  quantity  of  the  same  amount,  given 
to  the  same  legatee  by  the  same  instrument,  but  not  if  given  by 
different  instruments;  and  for  this  purpose  a  will  and  codicil  are  dis- 
tinct instruments,  though  on  the  same  piece  of  paper,  and  the  lega- 
tee will  take  both  legacies,  without  reference  to  their  being  of  equal 
or  unequal  amount.  And  so  if  two  legacies  are  given  for  different 
causes ;  or  out  of  different  funds ;  or  if  one  is  a  sum  of  money, 
and  the  other  an  annuity ;  or  if  one  be  absolute,  and  the  other  con- 
tingent, or  conditional ;  or  time  and  mode  of  payment  differ,  one 
will  not  merge  in  the  other,  but  both  will  be  payable,  whether  both 
bequests  are  in  the  same  or  in  separate  instruments. 

The  intent  to  substitute  may  be  gathered  by  implication,  as  if  tes- 
tator declares  one  gift  to  be  in  addition  to  another,  and  then  makes 
a  gift  without  such  declaration ;  and  if  two  legacies  in  distinct  in- 
struments are  of  same  amount,  and  express  tne  same  motive,  the 
presumption  will  be  that  the  second  is  only  a  repetition  of  the  first ; 
out  this  presumption  arises  only  where  there  is  such  a  double  coin- 
cidence; and  therefore,  without  the  same  motives  and  the  same  sums 
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are  expressed  in  both  instruments,  the  legatee  will  take  both  gifts. 
The  motive  will  not  be  inferred  from  any  relationship  of  the  parties. 

1200.  Substituted  and  additional  legajcies  are  generally  sabject  to 
the  same  incidents  as  the  original  gift;  but  the  rule  applies  more 
universally  to  substitutions  than  to  additions. 

1201.  A  codicil  for  appointing  or  changing  trustees  or  executors 
should  recite  the  vnll  and  previous  appointment,  and  the  reason  for 
the  new  appointment ;  and  if  the  former  trustees  are  living,  their 
appointment  should  be  revoked,  with  a  declaration  that  the  will 
shall  be  construed  so  as  to  have  the  same  eJQfect  as  if  the  names  of 
the  new  trustees  or  executors  had  been  inserted  therein,  instead  of 
the  original  trustees  or  executors,  in  every  part  of  the  will  in  which 
the  names  of  the  latter  occur,  concluding  with  a  clause  confirming 
the  will  in  every  other  respect. 

Wills. — Execution  and  Attestation. 

1202.  As  to  execution  and  attestation,  the  historical  learning  on 
this  subject,  more  especially  with  reference  to  the  32  Hen.  viii.,  c.  1, 
[the  Statute  of  Wills,j  and  the  29  Car.  ii.,  c.  3,  [the  Statute  of  Frauds,] 
must  be  sought  for  in  larger  treatises.  A  few  hints  are  all  that  we 
have  room  for  here.  Under  the  32  lien,  viii.,  c.  1,  a  letter  written 
by  a  man  at  sea,  directing  in  what  manner  his  lands  should  go,  was 
a  valid  will,  for  the  only  solemnity  required  was  that  the  instru- 
ment should  be  in  writing,  but  it  was  not  necessary  that  it  should 
be  the  handwriting  of  the  testator,  or  even  that  it  should  be  signed 
by  him;  but  mere  instructions  taken  from  the  testator  were beld 
effectual,  though  his  name  did  not  occur  in  them.  The  29  Car.  ii., 
c.  3,  remedied  this  laxity,  and  enacted  [Sec.  5]  that  wills  of  real 
property  should  be  signed  by  the  testator,  or  by  some  one  in  his 
presence,  and  by  his  express  direction,  and  attested  by  three 
or  four  credible  witnesses,  under  pain  of  avoidance.  The  signa- 
ture was  not  necessarily  made  in  presence  of  the  witnesses, 
but  the  acknowledgment  of  the  testator  was  sufficient,  nor  did  it 
signify  in  what  part  of  the  will  the  name  appeared ;  so,  where  testa- 
tor began  his  will  "  I,  A.  B.,  &c.,"  held  a  sufl[icient  signature ;  but 
the  English  Wills  Act,  1  Vic,  c.  26,  requires  the  signature  to  be  at 
the  foot  or  end  of  the  will,  and  to  be  made  or  acknowledged  in 
presence  of  the  witnesses.  The  Canadian  law  requires  two  witnesses 
only  to  every  will,  and  they  must  sign  in  presence  of  each  other. 

1203.  Signature, — In  addition  to  the  remarks  in  n.  884,  we  may 
observe  that  a  stamp  or  mark  was  a  sufficient  signature  under  the 
Statute  of  Frauds,  and  is  so  under  the  1  Vic,  c.  26 ;  but  a  seal  is 
not  sufficient. 

The  signature  may  be  by  a  third  party,  in  the  presence  and  by 
the  direction  of  testator ;  and  it  is  valid  if  so  written  by  one  of  the 
two  attesting  witnesses. 
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The  place  where  the  si^atnre  is  to  be  pat  was  definitely  settled 
in  Canada,  by  15  Vic,  c.  21,  which  was  passed  for  that  express 
purpose  by  declaring  that  the  signature  shall  be  at  ^'the  foot  or 
end  "  of  the  will,  and  then  follow  many  saving  explanations,  intend- 
ed as  far  as  possible  to  give  effect  to  wills  which  are  not  so  signed ; 
but  the  statute  is  imperative  that  no  signature  shall  operate  to  give 
effect  to  any  disposition  written  underneath  it,  or  which  follows  it, 
nor  to  any  which  is  inserted  after  the  signature  was  made. 

1204.  Attestation, — The  Statute  of  I^rauds  did  not  require  the 
three  witnesses  to  be  present  at  the  same  time,  nor  that  they  should 
iee  the  testator  sign  his  name,  nor  that  they  should  know  what  kind 
of  instrument  they  were  attesting ;  but  Eng.  Stat,  1  Vic,  c.  26,  and 
Canadian,  4  Will,  iv.,  c.  1,  which  make  two  witnesses  sufficient  in  every 
case,  require  that  the  signature  should  be  made  and  acknowledged  by 
the  testator,  in  the  presence  of  the  witnesses,  and  that  both  should  be 
present  at  the  same  time ;  but  a  third  party  may  sign  for  the  testator 
Dy  his  direction,  and  the  ctcknowledgment  of  a  signature  already  made 
will  make  it  valid,  but  the  acknowledgment  must  be  made  be/ore  the 
witnesses  sign,  or  it  will  be  invalid,  and,  according  to  the  law  of  Eng- 
land, the  witnesses  must  attest  the  signature  in  the  presence  of  the  tes- 
tator, though  not  necessarily  in  the  presence  of  each  other.  By  the  Ca- 
nadian statute,  4  Will,  iv.,  c.  1,  the  reverse  is  the  law  and  the  attestation 
must  be  by  the  witnesses  in  pi'esence  of  each  other,  though  not  neces- 
sarily in  the  presence  of  the  testator.  It  is  essential  also  that  the  wit- 
nesses see  the  testator^s  signature,  for  they  will  not  be  allowed  to  attest 
what  they  do  not  know  to  exist.  The  fact  that  the  witnesses  were 
both  present  at  the  time  of  signature  should  appear  on  the  face  of 
the  attestation,  to  prevent  doubt,  as  thus : — 

'*  Signed,  sealed,  published,  and  declared  by  the  within  named 
^*  A.  B.,  the  testator,  as  his  last  and  only  will  and  testament,  in  the 
'*  presence  of  us,  who,  present  at  the  same  time,  [in  his  presence,] 
'*  at  his  request,  and  in  the  presence  of  each  other,  have  hereunto 
*'  subscribed  our  names  as  witnesses." 

But  if  the  witnesses  do  not  sign  in  the  testator's  presence,  the 
form  must  be  altered  accordingly. 

The  witnesses  cannot  sign  by  the  hand  of  a  third  party,  but  must 
sign  with  their  own  hand  ;  neither  is  tracing,  with  a  dry  pen,  a  name 
previously  written  sufficient ;  but  a  mark  is  a  sufficient  signing. 

Where  there  are  several  sheets  of  paper,  it  is  better  for  the  testator 
and  the  witnesses  to  si^n  every  sheet,  and  to  notice  that  fact  in  the 
testimonium. 

Sealing  is  not  essential,  though  the  practice  is  to  put  a  seal  to  the 
testator's  signature. 

1205.  The  date  comes  at  the  end  of  the  testimonium,  and  should 
never  be  omitted ;  for  though  it  is  not  essential  to  the  validity  of  a 
will,  it  is  evidence  of  the  time  of  its  execution  in  case  another  will 
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should  be  found — ^for  if  both  were  without  date,  and  no  evidence  to 
8bow  which  was  last  executed,  doth  would  he  vcidfor  uncertainty, 

1206.  Alterations  and  erasures  should  be  noticed  by  the  witnesses, 
and  their  initials  put  opposite  to  them  at  the  time  of  execution,  and 
a  memorandum  added  to  the  attestation  clause  in  which  the  altera- 
tions should  be  described. 

1207.  What  is  a  sufficient  signature  in  the  testator*s  presence  has 
been  a  matter  of  Inuch  dispute.  Common  sense  would  dictate  the 
propriety  of  avoiding  all  ground  for  dispute,  by  conforming  to  the 
meaning  of  the  words  literally  where  the  law  makes  the  testa- 
tor^s  presence  necessary.  One  point  is  settled.  The  witnesses 
roust  sign  in  the  same  room  where  the  testator  is;  or  if  in  an 
adjoining  room,  then  in  such  a  position  that  the  testator  can  see 
them,  if  he  chooses,  from  the  place  where  he  is  in  his  own  room ; 
and  it  is  not  sufficient  that  others,  who  are  in  the  testator^s  room, 
can  and  do  see  the  witnesses  sign  in  an  adjoining  room.  The  po- 
sition of  the  testator  must  be  such  that  he  can  see  them  himself;  and 
if  he  could  not  see  them  if  he  looked,  the  attestion  will  be  invalid ;  and 
even  though  the  witnesses,  so  signing  out  of  the  range  of  testator^s 
sight,  retired  to  do  so  by  his  request,  that  will  make  no  difference. 

The  testator's  presence  also  must  be  not  bare  presence  only,  [for  he 
may  be  nnconscious,]  but  he  must  know  what  is  being  done ;  and 
therefore,  even  though  testator  be  conscious,  yet  a  secret  signing^ 
close  to  his  elbow  but  unknown  to  him,  would  be  invalid. 

1208.  The  witnesses  required  by  the  Statute  of  Frauds  were  to  be 
*^  credible  witnesses,''^  and  Lord  Mansfield  decided  that  this  included 
every  one  who  would  be  a  competent  witness  on  a  trial  at  law ;  but, 
by  the  act  1  Vic,  c.  26,  no  person,  however  criminal  or  incapable 
of  credit,  is  disabled  from  bemg  an  attesting  witness  to  a  will.  But 
no  attesting  witness  can  take  any  benefit  under  the  will  wiiich  he  at- 
tests.    Semhle  also  that  crime  or  interest  do  not  disqualify  in  Canada. 

A  creditor  may  be  a  witness  though  the  devised  property  is 
charged  with  the  payment  of  debts. 
The  executor  of  a  will  is  a  good  witness. 

1209.  Wills  under  powers  might,  before  1  Vic,  c  26,  (Eng.)  have 
been  by  appointment  unattested,  or  by  a  mere  note  in  writing,  if  in 
pursuance  of  the  power ;  or  peculiar  forms  prescribed  thereby  must 
nave  been  precisely  followed ;  but  by  that  statute  all  wills  are  to  be 
executed  in  the  manner  directed  by  the  act,  and  if  so  they  are  valid, 
though  the  execution  is  not  in  conformity  with  the  terms  of  the 
power. 

1210.  Estates  pur  autre  vie,  if  freehold  and  not  disposed  of  by 
will,  are  chargeable  in  the  hands  of  the  heir,  if  they  come  to  hira 
by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the  case 
of  lands  in  fee  simple ;  but  if  there  be  no  special  occupant,  then, 
whatever  the  tenure  or  the  nature  of  such  estates,  they  go  to  the 
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executor  or  administrator  of  the  party  who  took  the  estate  there- 
of by  virtue  of  the  grant ;  and  if  the  same  comes  to  the  executor 
or  administrator  by  reason  of  special  occupancy,  or  by  virtue  of  the 
1  Vic,  c.  26,  it  shall  be  assets  in  his  hands,  and  be  dealt  with  in  the 
same  manner  as  the  personal  estate  of  the  testator  or  intestate. 

1211.  Wills  of  personal  estate  were  not  noticed  in  the  fifth  sec- 
tion of  the  Statute  of  Frauds ;  and  even  unfinished  letters,  written 
by  way  of  instructions,  wore  formerly  sufficient  to  pass  chattels, 
though  the  onus  lay  on  the  party  sustaining  such  a  will  to  show  that 
the  testator  intended  to  execute  it,  but  was  prevented  by  some  cause 
which  made  him  incapable  of  rational  action ;  but  all  questions  arising 
from  such  a  state  of  the  law  were  set  at  rest  in  England,  by  the  Statute 
of  Wills,  (1838,)  which  requires  uniform  execution  and  attestation. 

1212.  Nuncupative  wills  are  invalid  in  Upper  Canada,  excepting 
the  wills  of  soldiers  or  seamen  in  actual  service. 

1213.  Tht  power  of  revocation  is  inseparable  from  a  will,  and  no 
words  which  it  contains  can  control  that  power ;  but  the  manner  of 
exercising  the  power  is  now  exactly  prescribed  by  the  Wills  Act,  1 
Vic,  c  26,  under  which  statute  revocation  must  be  with  the  same 
formalities  as  the  execution  of  the  will  itself,  or  by  burning,  tearing, 
or  otherwise  destroying  the  same  by  the  testator,  or  by  some  one  in  his 
presence,  and  by  his  direction,  with  the  intention  of  revoking  the  same. 

Revocation  of  a  prior  by  a  subsequent  will  will  be  implied  by  the 
inconsistency  of  the  dispositions  in  the  two  wills ;  but  if  the  latter 
will  contains  no  express  clause  of  revocation,  the  former  will  be  re- 
voked only  so  far  as  its  dispositions  are  inconsistent  with  those  of 
the  latter. 

If  there  be  an  express  clause  of  revocation,  the  former  will  will 
be  revoked,  whether  inconsistent  or  not. 

A  declaration  of  testator  that  he  intends^  at  some  future  time,  to 
dispose  of  his  property  will  not  revoke  a  will  already  made. 

The  destruction  of  a  subsequent  will,  which  contained  no  clause 
revoking  a  prior  will,  formerly  revived  that  will  as  to  real  estate,  but 
as  to  personalty  the  court  required  some  act  of  republication,  or 
some  plain  evidence  of  intention  to  revive.  The  Wills  Act,  how- 
ever, makes  re-execution  necessary  to  a  revival,  or  a  codicil  execu- 
ted in  conformity  with  the  statute,  and  in  every  case  such  positive 
acts  must  be  safer  than  any  implication. 

We  remarked,  n.  1198,  that  a  codicil  revokes  a  will  so  far  only  as 
its  dispositions  are  inconsistent  with  those  of  'the  will,  and  leaves 
every  other  part  of  it  untouched. 

1^214.  Cancellation  with  the  pen,  by  striking  out  the  names  of 
testator  and  witnesses,  is  not  sufficient  under  1  Vic,  c  26 ;  and 
when  the  words  "This  will  is  cancelled  by  me,  this  1st  day  of  De- 
cember, John  Foray  "  was  written  at  the  top  of  the  first  page,  and 
"Cancelled  by  me  this  Ist  day  of  December*'  on  each  subsequent 
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page,  and  *' Cancelled  by  me  this  let  day  of  December,  1860/'  at 
the  end  of  the  will,  it  was  held  not  to  be  revoked, 

1215.  Destruction  by  cuxident  or  mistake, — If  testator  destroy  his 
will  by  accident  or  mistake :  as  by  throwing  ink  upon  it  instead  of 
sand ;  or,  having  two  wills,  by  destroying  the  one  which  he  intended 
to  operate ;  or  if  ho  obliterated  or  destroyed  his  will  when  under  an 
access  of  insanity ;  none  of  these  acts  would  effect  a  revocation. 
And  if  a  stranger  destroy  a  will,  secondary  evidence  will  be  admit- 
ted to  shew  its  contents. 

1216.  Destruction  of  a  duplicate  will  imply  intent  to  revoke  the 
counterpart;  but  evidence  to  the  contrary  will  be  received.  If  the 
cancelled  part  be  in  testator's  possession  and  the  uncancelled  part  in 
the  liands  of  another,  then,  since  testator  destroyed  all  that  vfas 
within  his  reach,  the  inference  is  that  he  intended  to  revoke  both ; 
but  if  both  were  in  his  own  possession,  the  act  is  equivocal. 

1217.  Whether  destruction  of  a  unll  revokes  a  codicil  will  depend 
upon  whether  the  codicil  is  so  connected  with  the  will  as  to  be  in- 
capable of  independent  action ;  but,  in  any  case,  evidence  of  inten- 
tion may  be  given. 

1218.  Revocation  of  a  will  under  a  misapprehension  of  facts  will 
have  no  effect ;  but  it  must  be  shown,  beyond  all  reasonable  doubt, 
that  the  erroneous  supposition  as  to  facts  was  the  cause  of  the 
revocation. 

1219.  Alterations,  obliterations,  and  erasures  did  not,  under  the 
Statute  of  Frauds,  revoke  the  will,  except  as  to  the  particular  part 
so  altered,  <fec. ;  but  the  Wills  Act,  1  Vic,  c.  26,  makes  all  obliter- 
ations, interlineations,  and  other  alterations  after  execution  of  no 
effect,  [except  so  far  as  the  words  or  effect  of  the  will  before  altera- 
tion is  not  apparent,]  without  such  alteration  is  executed  in  the  same 
manner  as  the  will  itself. 

Parol  evidence  is  admissible  to  show  what  the  original  words 
were  that  have  been  erased. 

In  the  absence  of  evidence  to  the  contrary,  the  inference  is  that 
alterations  or  erasures  were  made  after  the  will  was  executed. 

1220.  Subsequent  disposition  of  devised  property, — As  to  wills 
prior  to  1838,  a  subsequent  conveyance  of  lands  devised  revoked  the 
wil/y  and  even  a  reconveyance  of  same  property  did  not  revive  it ; 
but  now,  by  1  Vic,  c.  26,  no  such  conveyance  prevents  the  will 
from  operating  upon  any  property,  real  or  personal,  of  which  the 
■testator  may  have  power  to  dispose  at  the  time  of  his  death,  for  the 
will  BOW  speaks,  not  as  formerly  from  the  time  it  was  made,  but 
from  the  time  of  the  testator's  death.  A  subsequent  conveyance 
will  deprive  the  devisee  of  all  benefit  under  the  devise,  and  he  will 
have  no  claim  on  the  proceeds  of  the  sale,  though  the  will  directed 
its  conversion  and  the  proceeds  can  be  traced  to  an  investment. 

1221.  Marriage  and  the  subsequent  birth  of  a  child  revoke  a  will, 

483 


\ 


WILIiS. — APPOINTMENTS. — FORMS. 

and  as  to  a  woman  marriage  alone  was  sufficient,  and  her  will  is  not 
revived  by  the  death  of  her  husband ;  and,  by  1  Vic,  c.  26,  marri- 
age alone  will  be  a  revocation  of  a  will  made  previously,  by  either 
man  or  woman,  but  the  act  is  silent  as  to  the  birth  of  children,  and 
thei-efore,  if  testator  were  married  but  childless  when  he  made  his 
will,  the  birth  of  a  child  will  not  affect  its  operation. 

1222.  The  republication  of  a  will^  whether  of  real  or  personal 
estate,  might,  before  the  Statute  of  Frauds,  have  been  by  mere  word 
of  mouth ;  but  now,  as  said  in  n.  1220,  a  will  speaks  from  the  time 
of  death,  and  not  from  that  of  publication,  and  will  pass,  under  the 
general  residuary  devise,  all  such  estate  as  the  testator  was  entitled 
to  at  death,  without  regard  to  the  time  of  its  acquisition ;  and  even 
as  to  wills  made  prior  to  1838,  a  codicil  and  republication,  after  the 
1  Vic,  c  26,  brings  the  whole  will  under  the  operation  of  that  act. 
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1228.  Will  of  Real  and  Personal  Estate,  for  the  Ben- 
efit of  Hie  Testator's  Wife  and  Children. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  declare  this  to  be  my  last  will 

and  testament. 

I  BEQUEATH  to  my  wlfc,  C.  B.,  all  the  pictures,  prints,  books, 
plate,  linen,  china,  wines,  liquors,  provisions,  household  goods,  fur- 
niture, houses,  carriages,  chattels,  and  effects,  [other  than  money  or 
securities  for  money,]  which  shall,  at  my  death,  be  in  or  about  my 
dwelling-house,  or  the  out-buildings  or  grounds  thereof. 

I  BEQUEATH  to  my  Said  wife  the  sum  of  dollars,  to 

be  paid  to  her  within  one  calendar  month  after  my  death,  without 
interest. 

I  DEVISE  all  ray  real  estate,  [except  what  I  otherwise  devise  by 
this  my  will,  and  except  estates  vested  in  me  upon  trust,]  unto 
E.  P.,  of  of  ,  G.  H.,  of  of  , 

and  I.  K.,  of  of  ,  their  heirs,  executors,  and  ad- 

ministraters,  respectively,  according  to  the  nature  and  tenure  there- 
of, UPON  IRUST,  that  the  said  E.  F.,  G.  H.,  and  I.  K.,  or  the  surviv- 
ors or  survivor  of  them,  or  the  heirs,  executors,  or  administrators, 
respectively,  of  such  survivor,  shall,  as  soon  as  conveniently  raay 
be,  sell  the  same,  either  together  or  in  parcels,  and  either  by  public 
auction  or  private  contract,  and  may  buy  in,  and  rescind  any  con- 
ti'act  for  sale,  and  resell,  without  being  responsible  for  any  loss  oc- 
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casioned  thereby,  and  execute  and  do  all  such  assurances  and  acta 
for  effectuating  any  such  sale  as  they  or  he  shall  think  fit. 

I  BEQUEATH  all  Hiy  personal  estate,  [except  chattels  real,  included 
in  the  general  devise  herein  before  contained  of  real  estate,  and  except 
what  I  otherwise  bequeath  by  this  my  will,]  unto  the  said  E.  F.,  G. 
H.,  and  I.  E.,  their  executors  and  administrators,  upon  trust  that 
the  said  E.  F.,  G.  H.,  and  I.  K.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  shall,  as  soon 
as  conveniently  may  be,  call  in,  sell,  and  convert  into  money  such 
part  of  my  said  personal  estate  as  shall  not  consist  of  money. 

And  I  DECLARE  that  the  said  £.  F.,  G.  H.,  and  I.  K.,  and  the 
survivors  and  survivor  of  them,  and  the  heirs,  executors,  or  admin- 
istrators, respectively,  of  such  survivor,  shall,  out  of  the  moneys  to 
arise  from  the  sale  of  my  said  real  estate,  and  from  calling  in,  sale, 
and  conversion  into  money  of  such  part  of  my  said  personal  estate 
as  shall  not  consist  of  money,  and  the  money  of  which  I  shall  be 
possessed  at  my  death,  pat  my  funeral  and  testamentary  expenses 
and  debts,  and  the  legacies  beaueathed  by  this  my  will,  or  any  codi- 
cil thereto ;  And  shall  invest  tne  residue  of  the  said  moneys,  in  the 
names  or  name  of  the  said  E.  F.,  G.  H.,  and  I.  K.,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, [herein  after  called  the  trustees  or  trustee,]  in,  {here  describe 
the  stocks,  funds,  shares,  or  securities  in  which  the  investment  is  to 
be  made.) 

And  I  DECLARE  that  the  said  trustees  or  trustee  may  vary  the 
said  stocks,  funds,  shares,  and  securities,  at  their  or  his  discretion; 
And  shall  pay  the  annual  income  of  the  said  trust  funds  to  my 
said  wife,  so  long  as  she  shall  continue  my  widow ;  And  after  her 
death  or  marriage,  shall  hold  the  said  moneys,  stocks,  funds,  and 
securities,  and  the  annual  income  thereof,  upon  trust,  for  all  or  any 
such  one  or  more  of  my  children,  and  in  such  manner  and  form  in 
every  respect  as  my  said  wife  shall,  so  long  as  she  shall  remain  un- 
married, by  any  deed  or  deeds,  or  by  will  or  codicil,  appoint; 
And  in  default  of  any  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  iu  trust  for  all  my  children,  or  any  my 
child,  who,  being  sons  or  a  son,  shall  attain  twenty-one  years,  or, 
being  daughters  or  daughter,  shall  attain  that  age  or  marry,  and  if 
more  than  one,  in  equal  shares ;  Provided  always  that  no  child, 
taking  any  part  of  the  said  premises  under  any  such  appointment 
as  aforesaid,  shall,  in  default  of  appointment  to  the  contrary,  be  en- 
titled to  any  share  of  that  part  of  the  said  premises  of  which  no 
such  appointment  shall  be  made,  without  bringing  his  or  her  ap- 
pointed share  into  hotchpot ;  Provided  also  that  the  said  trust- 
ees or  trustee  may,  after  the  death  or  iuarriage  of  my  said  wife, 
which  shall  first  happen,  or  previously  thereto,  if  she  shall  so  di- 
rect in  writing,  raise  any  part  or  parts  of  the  then  expectant  pre- 
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samptive  or  vested  share  or  fortune  of  any  child  under  the  trusts 
herein  before  declared,  not  exceeding  in  the  whole,  for  any  such 
child,  one  half-part  of  his  or  her  then  expectant,  presumptive,  or 
vested  share  or  fortune,  and  apply  the  same  for  his  or  her  advance- 
ment or  benefit. 

And  I  HEREBY  DECLARE  that  the  said  trustees  or  trustee  shall, 
after  the  death  or  second  marriage  of  my  wife,  which  shall  first 
happen,  apply  the  whole,  or  such  part  as  they  or  he  shall  think  fit, 
of  the  annual  income  of  the  share  or  fortune  to  which  any  child 
shall,  for  the  time  being,  be  entitled  in  expectancy  under  the  trusts 
herein  before  declared,  for  or  toward  the  maintenance  or  education 
of  such  child,  either  directly  or  to  his  or  her  guardians  or  guardi- 
an, without  seeing  to  the  application  thereof,  or  requiring  any  ac- 
count of  the  same ;  And  shall,  during  such  suspense  of  absolute 
vesting,  accumulate  the  residue  [if  any]  thereof,  in  the  way  of  com- 
pound interest,  by  investing  the  same,  and  the  resulting  income 
thereof,  from  time  to  time,  in  or  upon  any  such  stocks,  funds, 
shares,  or  securities  as  are  herein  before  mentioned,  for  the  benefit 
of  the  person  or  persons  who,  under  the  trusts  herein  contained, 
shall  become  entitled  to  the  principal  fund  from  which  the  same 
respectively  shall  have  proceeded,  with  power  for  the  said  trustees 
or  trustee  to  resort  to  the  accumulation  of  any  preceding  year  or 
years,  and  apply  the  same  for  or  toward  the  maintenance  or  educa- 
tion of  the  child  or  children  who  shall,  for  the  time  being,  be  pre- 
sumptively entitled  to  the  same  respectively. 

And,  if  there  shall  be  no  child  of  mine  living  at  my  death,  who, 
being  a  son,  shall  attain  the  age  of  twenty-one  years,  or,  being  a 
daughter,  shall  attain  that  age  or  marry,  then,  from  and  after  the 
death  or  marriage  of  my  said  wife,  and  such  default  or  failure  of 
children,  I  bequeath  the  said  moneys,  stocks,  funds,  shares,  and  se- 
curities, or  so  much  thereof  as  shall  not  have  become  vested,  or 
been  applied  under  the  trusts  aforesaid,  unto,'  &c. 

And  I  hereby  declare  that  the  said  £.  F.,  G.  II.,  and  I.  E.,  and 
the  survivors  and  survivor  of  them,  and  the  heirs,  executors,  or  ad- 
ministrators, respectively,  of  such  survivor  may,  at  any  time  or  times 
before  all  my  said  real  estate  shall  have  been  sold,  demise  all^  or 
any  part  thereof,  at  rack-rent,  for  any  term  of  years  absolute,  not 
exceeding  twenty-one  years,  to  take  effect  in  possession. 

And  I  FURTHER  DECLARE  that.  Until  all  my  said  real  and  personal 
estate  shall  be  sold  and  converted  into  money,  the  said  trustees  or 
trustee  for  the  time  being  thereof,  respectively,  shall  apply  the  in- 
come of  such  part  thereof  as  shall  for  the  time  being  remain  un- 
sold or  unconverted,  after  payment  thereout  of  all  taxes,  expenses 
of  repairs,  insurance,  and  other  outgoings,  to  the  person  or  per- 
sons, for  the  purposes  and  in  the  manner,  to  whom,  and  for,  and  in 
which  the  annual  income  of  the  stocks,  funds,  shares,  or  securities 
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aforesaid  would  be  payable  and  applicable  if  such  real  and  per- 
sonal estate  had  been  then  sold,  and  the  net  surplus  moneys  arising 
from  such  sale  had  been  invested  as  aforesaid. 

And  I  HEREBY  DBCLARB  that  the  receipt  in  writing  of  the  trust- 
ees or  trustee  for  the  time  being  acting  in  the  execution  of  any 
of  the  trusts  hereof,  for  the  purchase-money  of  property  sold,  or 
for  any  moneys,  funds,  shares,  or  securities  paid  or  transferred  to 
them  or  him,  in  pursuance  hereof,  or  of  any  of  the  trusts  hereof, 
shall  effectually  discharge  the  purchaser  or  purchasers,  or  other  the 
person  or  persons  paying  or  transferring  the  same,  therefrom  and 
irom  being  concerned  to  see  to  the  application,  or  being  answerable 
for  the  non-application  or  misapplication  thereof. 

And  I  HEREBY  DECLARE  that,  if  the  said  trustees  hereby  appoint- 
ed, or  any  of  them,  or  any  trustee  or  trustees  to  be  appointed  as 
herein  after  is  provided,  shall  die,  or  desire  to  be  discharged,  or  re- 
fuse or  become  incapable  to  act,  then  and  so  often  the  said  trustees 
or  trustee  [and,  for  this  purpose,  any  retiring  trustee  shall  be  con- 
sidered a  trustee]  may  appoint  any  other  person  or  persons  to  be  a. 
trustee  or  trustees  in  the  place  of  the  trustee  or  trustees  so  dying, 
or  desiring  to  be  discharged,  or  refusing  or  becoming  incapable  to 
act;  And,  upon  every  such  appointment,  the  said  trust  premises 
shall  be  so  transferred  that  the  same  may  become  vested  in  the  new 
trustee  or  trustees,  jointly  with  the  surviving  or  continuing  trustees 
or  trustee,  or  solely,  as  the  case  may  require ;  and  every  such  new 
trustee  shall  [both  before  and  after  the  said  trust  preujises  shall 
have  become  so  vested]  have  the  same  powers,  authorities,  and  dis- 
cretions as  if  he  had  been  hereby  originally  appointed  a  trustee. 

And  I  DECLARE  that  the  trustee  for  the  time  being  of  this  my 
will,  shall  be  chargeable  only  with  such  moneys  as  they  or  he,  re- 
spectively, shall  actually  receive,  and  shall  not  be  answerable  the 
one  for  the  other  of  them,  nor  for  any  banker,  broker,  or  other  per- 
son, in  whose  hands  any  of  the  trust  moneys  shall  be  placed,  nor  for 
the  insufficiency  or  deficiency  of  any  stocks,  funds,  shares,  or  se- 
curities, nor  otherwise  for  involuntary  losses;  And  that  the  said 
trustees  or  trustee  for  the  time  being  may  reimburse  themselves 
or  himself,  out  of  the  moneys  which  shall  come  to  their  or  his 
hands  under  the  trusts  aforesaid,  all  expenses  to  be  incurred  in  or 
about  the  execution  of  the  aforesaid  trust. 

I  DEVISE  all  the  freehold  and  other  estates  vested  in  me  upon 
mortgage  unto  the  said  £.  F.,  G.  H.,  and  I.  K.,  their  heirs  and  as- 
signs, subject  to  the  equity  of  redemption  subsisting  therein,  res- 
spectively ;  but  the  money  secured  on  mortgages  shall  be  consid- 
ered as  part  of  my  personal  estate. 

And  I  APPOINT  the  said  E.  F.,  G.  IT.,  and  I.  K.  executors  of  this 
my  will,  and  authorize  the  acting  executors  or  executor  for  the 
time  being  of  this  my  will  to  satisfy  any  debts  claimed  to  be  ow- 
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ing  by  me,  or  my  estate,  and  any  liabilities  to  which  I  or  my  es- 
tate may  be  alledged  to  be  subject,  upon  any  evidence  they  or  he 
shall  think  proper,  and  to  accept  any  composition  or  security  for 
any  debt,  and  to  allow  such  time  for  payment  [either  with  or  with- 
out taking  security]  as  to  the  said  acting  executors  or  executor 
shall  seem  fit,  and  also  to  compromise  or  submit  to  arbitration  and 
settle  all  accounts  and  matters  belonging  or  relating  to  my  estate, 
and  generally  to  act  in  regard  thereto,  as  they  or  he  shall  think 
expedient,  without  being  responsible  for  any  loss  thereby  occasioned. 

And  I  APPOINT  my  said  wife,  and  the  said  £.  F.,  G.  H.,  and  I. 
K.,  guardians  of  my  infant  children. 

In  witness  whereof,  I,  the  testator,  have  hereunto  set  my  hand 
and  seal,  this  day  of 

Signed,  sealed,  and  delivered  by' 
the  testator,  in  the  presence  of  us,  who, 
[in  his  presence]  at  his  request,  and  in 
the  presence  of  each  other,  have  here- 
.unto  subscribed  our  names  as  witnesses. 

E.  R,  of,  &c. 
G.  H.,  of,  «fec. 


>-  A.  B.  -j  L.  8.  {. 


1224.  Will  of  a  Person  giving  aU  his  Property  to  his 
Wife,  and  appointing  her  Executrix. 

This  is  the  last  will  and  testament  of  one  A.  B.,  of 
I  give,  devise,  and  bequeath  all  my  real  estate,  of  whatever  descrip- 
tion, and  wheresoever  situate;  And  also  all  my  leasehold  and 
other  personal  estate  and  effects,  whatsoever  and  wheresoever,  unto 
and  TO  THE  USE  of  my  wife,  C.  B.,  her  heirs,  executors,  administra- 
tors, and  assigns,  according  to  the  nature  and  tenure  thereof:  And 
I  appoint  my  sixid  wife  executrix  of  this  my  will. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this 
day  of  ,  186     . 

Signed  by  the  testator,  in  the  pres-^ 
ence  of  us,  who,  in  his  presence,  at  his 
request,  and  in  the  presence  of  each 

other,  have  hereunto  subscribed  our  ^  A«  B. 

names  as  witnesses. 

E.  F.,  of,  &c. 
G.  H.,  of,  &c. 

There  is  no  necessity,  in  a  simple  will  of  this  nature,  to  direct  the 

payment  of  debts,  and  ftmeral  and  testimentary  expenses,  as  the 

law  requires  that,  without  any  direction  by  the  testator.     It  is  only 

uecessarv  to  insert  such  a  direction  in  a  will  when  the  testator 
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intends  charging  any  specijie  property  with  the  payment  of  las 
debts. 


1225.  Gifts  not  in  Settlement. — AU  Testator's  property 

to  Wife. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  revoke  my  previous  testament- 

ary dispositions,  and  declare  my  will  to  be  as  follows : — 

(1.)  I  DEVISE  AND  BEQUEATH  my  rcal  and  personal  estate  [subject 
as  to  trust  and  mortgage  estates  to  the  equities  subsisting  therein] 
UNTO  and  to  the  use  .of  my  wife,  her  heirs,  executors,  and  admin- 
istrators. 

(2.)  I  appoint  my  wife  guardian  of  my  infant  children  during 
their  respective  minorities,  and  executrix  oi  this  my  will. 

In  witness,  &c.,  {as  in  n,  1223.) 


1226.  AU  Testator's  property  to  Wife,  witJi  Legacies  to 

Children. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  revoke  my  previous  testament- 

ary dispositions,  and  declare  my  will  to  be  as  follows : — 

(1.)  I  bequeath  to  every  child  of  mine  who  shall  be  living  at  or 
born  after  my  death,  [or  be  then  dead,  leaving  issue  then  living,] 
and  who  shall  attain  twenty-one  yeai-s,  or  [being  a  daughter]  mar- 
ry, a  legacy  of  dollars,  without  interest. 

(2.)  Subject  as  aforesaid,  I  devise  and  bequeath  my  real  and  per- 
sonal estate  [subject  as  to  trust  and  mortgage  estates  to  the  equi- 
ties subsisting  therein]  unto  and  to  the  use  of  my  wife,  her  heii's, 
executors,  and  administrators. 

(3.)  I  APPOINT  my  wife  guardian  of  my  infant  children  during 
their  respective  minoriti^,  and  executrix  of  this  my  will. 

In  witness,  &c.,  {as  in  n.  1223.) 


1227.  Legacies  and  Annuities  to  Testator's  Brothers 
and  Sisters. — Residue  to  one  Brother. 

I,  \,  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  revoke  my  previous  testament- 

ary dispositions,  and  declare  my  will  to  be  as  follows : — 
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(1.^  I  BKQUEATH  to  A.  and  B.  a  legacy  of  dollars  apiece. 

(2.)  I  BEQUEATH  to  my  father,  during  his  life,  an  annuity  of  ^200; 
to  my  brother  X.,  [if  he  shall  be  living  at  the  death  of  my  father, 
and  thenceforth  during  his  life,]  an  annuity  of  $200 ;  to  my  mother 
during  her  life,  an  annuity  of  $200 ;  to  each  of  my  sisters,  C.  D. 
and  E.,  who  shall  be  living  at  the  death  of  my  mother,  and  thence- 
forth during  her  life,  an  annuity  of  $60 ;  to  my  sister,  F.,  [if  she 
shall  be  living  at  the  death  of  my  mother,  and  thenceforth  during 
her  life,]  an  annuity  of  $100;  the  said  annuities  to  be  charged  ex- 
clusively on  my  real  estate,  and  paid  by  equal  half-yearly  payments, 
and  so  that  the  annuity  to  each  of  my  said  sisters  shall  be  paid  to 
her  for  her  separate  use,  and  no  anticipation  thereof  shall  be  valid. 

(3.)  I  DEVISE  my  real  estate  unto  and  to  the  use  of  my  brother 
Y.,  his  heirs,  executors,  administrators,  and  assigns ;  as  to  trust  and 
mortgage  estates  subject  to  the  equities  subsisting  therein,  and  as 
to  all  other  estates  [charged  as  aforesaid]  absolutely. 

(4.)  I  bequeath  the  residue  of  my  personal  estate  to  my  brother 
Y.,  his  executors,  administrators,  and  assigns,  absolutely,  and  ap- 
point him  my  executor. 

In  witness,  <&c.,  (as  in  n,  1223.) 


1228.  Specific  Devises  and  Bequests. — Residue  to  Testa- 
tor's Nephew. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  revoke  my  previous  testament- 

ary dispositions,  and  declare  my  will  to  be  as  follows : — 

(1.)  I  devise  and  bequeath  my  real  estate  in  the  county  of 
,  and  the  county  of  ,  unto  and  to  the  use 

of  C,  his  heirs,  executors,  and  administrators,  absolutely. 

(2.)  I  BEQUEATH  my  leasehold  premises.  No.  , 

street,  in  ,  to  D.,  her  executors  and  administrators,  for 

the  residue  of  my  term  therein,  and  so  that  she,  her  executors  and 
administrators,  shall  discharge  and  keep  my  general  estate  indem- 
nified c^ainst  all  liability  under  the  lease  thereofl 

(3.)  I  BEQUEATH  to  V.  the  sum  of  dollars,  [free  from 

legacy  duty,]  to  W.  my  gold  watch,  to  X.  all  other  my  trinkets 
and  my  plate. 

(4.)  I  DEVISE  AND  BEQUEATH  my  rcal  and  personal  estate,  not 
hereby  otherwise  disposed  of,  [subject  as  to  trust  and  mortgage  es- 
tates to  the  equities  subsisting  therein,]  to  my  nephew,  x .,  his 
heirs,  executors,  and  administrators,  and  appoint  him  my  executor. 

In  witness,  &c.,  (as  in  n.  1223.) 
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1229.  Eealty  and  Personalty — Trusts  of  the  whole  for 
Sister  for  Life,  and  afterward  for  her  Adult  Children 
absolutely. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  revoke  my  previous  testament- 

ary dispositions,  and  declare  ray  will  to  be  as  follows : — 

(1.)  I  DEVISE  AND  BEQUEATH  my  real  and  personal  estate  unto 
and  TO  THE  USE  of  ,  and  ,  their  heirs,  execu- 

tors, and  administrators ;  Upon  trust  that  they,  and  the  survivor  of 
them,  his  executors  or  administrators,  or  their  or  his  assigns,  shall 
pay  the  income  thereof  to  my  sister,  C.  D.,  during  her  life,  for  her 
separate  use,  and  so  that  no  anticipation  thereof  shall  be  valid, 
[with  power  for  my  said  trustees  and  trustee  to  lease,  repair,  and  in- 
sure against  fire  any  houses  or  land  hereby  devised,  aiid  to  retain 
in  specie  all  or  any  leaseholds  and  of  my  personal  estate ;]  and,  af- 
ter my  said  sister's  death,  in  trust  for  my  nieces,  and 
,  their  heirs,  executors,  and  administrators,  in  equal 
shares. 

(2.)  Provided  (1.)  That  the  surviving  or  continuing  tnistees  or 
trustee  [or  the  executors  or  administrators  of  the  last  surviving  or 
continuing  trustee]  may  appoint  one  or  more  persons  in  the  place 
and  with  the  powers  of  every  original  or  future  trustee,  who  shall  die, 
retire,  or  be  abroad,  or  refuse  or  become  incapable  to  act,  the  prem- 
ises being  on  each  appointment  either  revested  or  not  at  discretion. 
The  vacancies  may  be  supplied  at  the  same  or  several  times,  and  in 
any  order,  [and  so  that  any  one  or  more  may  be  left  unsupplied,] 
and,  if  occasioned  by  the  death  of  an  original  trustee  or  trustees, 
whether  such  death  shall  precede  mine  or  not ;  and  every  refusing 
or  retiring  trustee  shall  be  deemed  continuing  for  the  purpose  of 
supplying,  if  willing,  his  own  or  any  other  then  subsisting  vacancy : 
[(2.)  That  no  trustee  shall  be  responsible  for  deferring  the  sale 
of  any  real  estate,  notwithstanding  any  consequent  loss  or  expira- 
tion of  interest:]  (3.)  That  every  trustee  and  executor  of  my  will, 
who  may  be  a  solicitor  or  attorney  [including  the  said  1 

shall  be  entitled  to  the  same  professional  remuneration  as  if  he  had 
not  been  such  trustee  or  executor. 

(3.)  I  APPOINT  my  wife  [and  such  persons  as  she  shall  by  will  or 
codicil  appoint]  the  guardian  and  guardians  of  my  children  during 
their  respective  minorities ;  I  devise  my  trust  and  mortgage  es- 
tates [subject  to  the  equities  subsisting  therein]  unto  and  to  the 
USB  of  the  said  ,  their  heirs,  executors,  administrators, 

and  assigns,  the  mortgage  money  being  taken  as  part  of  my  per- 
sonal estate;  And  I  appoint  the  said  my  executors, 
with  power  for  them  and  every  acting  executor  of  my  will  to  coin- 
pound  or  satisfy  claims  against  my  estate  upon  any  evidence,  and 
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to  accept  any  composition  or  security  for,  or  allow  time  [either  with 
or  without  composition  or  security]  for  the  payment  of  debts  ow- 
ing to  my  estate,  without  liability  for  loss. 
In  witness  M'^hsreof,  &c.,  (cm  in  n.  1223.) 


1230.  Will  of  a  Married  Woman  appointing  an  absolute 
Interest  in  Personalty  to  ?ier  Husband,  [tmth  legacies  to 
other  personSy']  under  the  iLSual  SETTLEMENT  PoWER  tVi 
default  of  CHILDREN. 

I,  M.  B.,  the  wife  of  A.  B.,  [formerly  M.  H.,  spinster,]  in  exer- 
cise of  my  power  under  my  marriage  settlement  [dated,  &c.]  with 
the  said  A.^B.,  revoke  my  previous  testamentary  dispositions,  and 
declare  my  will  to  be  as  follows : — 

(I.)  In  exercise  of  ray  said  power,  I  appoint  that  [on  failure  of 
the  trusts  of  the  said  settlement  preceding  the  trust  for  me  if  I 
should  survive  my  said  husband,  otherwise  for  such  person  or  per- 
sons as  I  should  by  will  or  codicil  appoint,]  the  premises  com- 
prised in  the  settlement  shall  be  held  [afler  paying  my  funeral  and 
testamentary  expenses  and  debts]  As  to  dollars,  in 

trust  for  L.  M. ;  as  to  dollars,  in  trust  for  N.  O. ;  And 

as  to  the  residue  thereof,  in  trust  for  my  said  husband. 

(2.)  I  APPOINT  the  trustees  or  tru.stee  of  the  said  settlement  at 
my  death  executors  or  executor  of  my  will. 

In  witness  whereof,  <S:c.,  {as  in  n.  1223.) 


1231.    Will  of  a  Married  Woman  appointing   a  Life 
Estate  in  Personalty  to  a  Husband. 

I,  ,  the  wife  of  A.  B.,  [formerly  ,  spinster,]  in 

exercise  of  my  power  under  the  will  [dated,  &c.]  of  X.  Y.,  appoint 
that  the  trustees  or  trustee  of  the  said  will  shall  pay  the  income 
of  the  trust  premises  to  my  said  husband  [if  be  shall  survive  me] 
during  his  life. 

In  witness  whereof,  <kc.,  {as- in  n.  1223.) 


1232.  Will  of  Husband  ai^pointing  Life  Estate  in  Per- 
sonalty to  Wife. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  revoke  my  previous  testament- 

ary dispositions,  and  declare  my  will  to  be  as  follows : — 
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(1.)  Ih  BXSRCI8E  of  my  power  under  the  will  [dated.  &c.]  of  X. 
Y.,  I  appoint  that  the  trustees  or  trustee  of  the  said  will  shall  pay 
the  income  of  the  trust  premises  therein  comprised  to  my  wife 
[if  she  shall  survive  mej  during  her  life. 

(2.)  I  BEQUEATH,  {bequcstt,  powers^  and  appointment  of  executor 9 
as  in  other  with.) 

In  witness  whereof,  ifec,  (cm  in  n,  1223.) 


1283.  Will  of  Personalty. — ^Very  Special. 

I,  A.  B.,  of  of  ,  in  the  county 

of  ,  and  Province  of  Canada,  , 

revoke  my  previous  testamentary  dispositions,  and  de-  . 
clare  my  will  to  be  as  follows : — 

(1.)  I  BEQUEATH   to   my  brothers,  C.   D.  and  E.,  Special 
and   to  my   sister,  G.   H.,  my   plate  and    trinkets,  ^^|j®**  ^°  , 

(2.)   I  BEQUEATH  mv  persoual  estate,  not  hereby       .     . 
otherwise   disposed   o<  to  M.  N.,  T.  M.,  and  S.  P.,  ^^^  ^ 
their  executors,   administrators,   and   assigns;   as  to 
my  insurance  shares,  upon  trust  to 

pay  the   income   thereof  [including  bonuses]  to  my 
iather^s  widow,   X.  Y.,  during  her  life,  and   subject  Life  interest  to 
thereto,    in    trust    for    my    niece,     J.    K.,     if    she  Other's  widow 
shall    attain    twenty-one    years  or  marry,  otherwise  ^^^  sp^-'i*! 
for  my  nephews,   L.   M.   and   N.   O.,  equally;    the 
first    bonus    after    the    death   of    the    said    X.  Y., 
not  to  be   apportioned   in   her  favor,  but  to  go  as 
income  of  the  year  in  which  it  shall  become  payable ; 
And  as  to  the  residue  thereof,  upon  trust  that  the  Residue  in 
said  M.  N.,  T.  M.,  and  8.  P.,  or  the  survivors  or  sur-  ^^us*  to  tw 
vivor  of  them,  his  [executors  or  administrators]  or  f®«l>zed  and 
their  or  his  assigns,  snail  either  retain  or  realize  my  in- 
vested personalty  and  the  investments  under  this  trust, 
and  shall  realize  all  any  other  personalty,  investing  the 
moneys  realized  [after  paying  my  funeral  and  testa- 
mentary expenses,  debts,  and  legacies]  in  or  upon  any 
stocks,  funds,  shares,  or  securities,  (here  name  and  ex- 
cept any  that  are  objectionahley)  or  the  personal  security 
of  any  person. 

(3.)  The  income  of  the  trust  premises  shall  be  paid  Appointment 
as  follows,  that  is  to  say :  During  such  part  of  the  of  income 
joint  lives  of  my  said  sister,  G.  H.,  and  her  aunt,  U.  ^^^r^f. 
v.,  as  ray  said  sister  shall  have  done  nothing  whereby  During  jomt 

4^3 


WILLS. 

livc?8  of  siater  the  same,  or  any  part  thereof,  might  [if  her  absolute 
aT^^fwIw'  to'  property]  become  payable  to  some  other  person,  to  my 
siater.   ^  ^^  sister,  for  her  separate  use;  And  after  determina- 

tion of  such  trust  otherwise  than  by  the  death  of  my 
said  sister,  G.  IL,  or  the  said  U.  v.,  and  thenceforth 
during  their  joint  lives,  upoh  t&ust,  in  the  sole  discre- 
tion of  my  said  trustees  or  trustee,  to  pay  or  apply  the 
same,  or  any  part  thereof,  to  or  for  the  benefit  either 
of  my  said  sister  or  of  the  persons  or  any  person  who, 
if  my  said  sister  were  then  dead,  would  be  entitled 
o   d    th   f     thereto  under  the  subsequent  trusts.     Subject  as  afore- 
sister,  aunt  her  ^^^^^  the  premises  shall  be  held  in  trust  [if  my  said 
surviving,  to     sister  shall  die  in  the  lifetime  of  the  said  U.  v.]  for  the 
Bisters  cliil-      children  equally,  or  child,  if  but  one,  of  my  said  sister, 
^^^  attaining  twenty-one  years,  or  [being  daughters  or  a 

daughter]  marrying ;  and,  on  failure  of  the  foregoing 
Devise  over  to  trusts,  IN  trust,  in  equal  shares,  for  such  of  my  said 
brothers.  brothers,   C.  D.   and   E.,   as   shall  be   living  at   my 

death,  or  shall  be  then  dead  leaving  issue  then  living, 
their  respective  executors,  administrators,  and  assigns. 
Power  to  raise      (4.)  Provided  (1.)  That  my  said  trustees  or  trustee 
and  apply         may  raise  and  apply  for  any  minor^s  benefit  half  or  less 
funds  for  main-  Qf  i^jg  or  her  interest  under  the  trust,  and  apply  the 
tenance  and      income  of  his  or  her  said  interest  for  his  or  her  main- 
tenance and  education,  [payment  to  a  guardian  being 
deemed  such  application,]  and  accumulate  any  surplus 
upon  the  trusts,  and  with  the  powers  of  the  principal 
from  which  the  same  proceeded,  or  the  income  thereof; 
Trustees'  re-     (2.)  That  the  trustees'  receipts  shall  discharge  persons 
ccipts  to  bo      paying  purchase  or  other  money,  or  transferring  tnist 
discharges.       property,  from  liability  in  regard  to  the  application 
Appointment    thereof;  (3.)  That  the  surviving  or  continuing  trustees 
of  new  or  trustee  [or  the  executors  or  administrators  of  the 

trustees.  ]^i  surviving  or  continuing  trustee]  may  appoint  one 

or  more  persons  in  the  place  and  with  the  powers  of 
every  original  or  future  trustee  who  shall  die,  retire,  or 
be  abroad,  or  refuse  or  become  incapable  to  act,  the 
premises  being  on  each  appointment  either  revested  or 
not  at  discretion.  The  vacancies  may  be  supplied  at 
the  same  or  several  times,  and  in  any  order,  [and  so 
that  any  one  or  more  may  be  left  unsupplied,]  and,  if 
occasioned  by  the  death  of  an  original  trustee  or  trust- 
ees, whether  such  death  shall  precede  mine  or  not ; 
and  every  refusing  or  retiring  trustee  shall  be  deemed 
continuing,  for  the  purpose  of  supplying,  if  willing,  his 
own  or  any  other  then  subsisting  vacancy ;  (4.)  That 
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every  trustee  and  executor  of  my  will  who  may  be  a  Payment  of 
solicitor  or  attorney  [including  the  said  ]  shall  solicitor  as 

be  entitled  to  the  same  professional  remuneration  as  if  ^^^nistw 
he  had  not  been  such  trustee  or  executor. 

(6.)  I  APPOINT  ray  wife  [and  such  persons  as  she  Appointment 
shall  by  will  or  codicil  appoint]  the  guardian  and  guard-  of  guardians, 
ians  of  my  children  during  their  respective  minorities ; 
I  DEVISE  my  trust  and  mortgage  estates  [subject  to  the 
equities  subsisting  therein]  unto  and  to  the  use  of  the 
said  ,  their  heirs,  executors,  administrators, 

and  assigns,  the  mortgage  money  being  taken  as  part 
of  my  personal  estate ;  And  I  appoint  the  said  M.  N.,  Appointment 
T.  M.,  and  S.  P.  my  executors,  with  power  for  them  of  executors 
and  every  acting  executor  of  my  will  to  compound  or 
satisfy  claims  against  my  estate  upon  any  evidence,  and 
to  accept  any  composition  or  security  for,  or  allow  time 
[either  with  or  without  composition  or  security]  for  the 
payment  of  debts  owing  to  my  estate,  without  liability 
for  loss. 

In  witness,  &c,,  {as  in  n,  1223.) 


1234.  Will. — Specific  Devise  of  Kealty. — Specific  Be- 
quest of  Books,  Furniture  to  furnish  a  residence  for  Tes- 
tator's Wife,  Pictures,  and  Articles  o/*  Vertu. — An- 
nuity to  Wife,  Deducting  her  Life  Interest  under  other 
Settled  Property.— Legacy  of  $  in  Trust  fyr  a 

Son  a7id  Daughter  of  Testator,  7iot  advanced  by  him, — 
Residue,  as  to  One  Moiety  to  Two  Advanced  Children 
absolutely ;  as  to  the  oHier  MoiEiT  to  the  Two  Children  not 
advanced,  tJie  Daughter's  Interest  in  the  Legacy  and 
Residue  being  settled  upon  Herself  and  her  Children. 

I,  A.  B.,  of  of  ,  in  the  county 

of  ,  and  Province  of  Canada,  , 

revoke  my  previous  testamentary  dispositions,  and  de- 
clare my  will  to  be  as  follows : — 

(1.)  I  DBVI8E  my  lands  in  ,  in  the  county  Lands  to  son. 

of  ,  called  ,  with  the  appurte- 

nances, TO  THK  USB  of  my  son,  A.,  and  his  heirs. 

(2.)  I  BEQUEATH  to  my  wife  and  two  daughters,  B.  Specific  books 
and  C,  such  octavo  volumes  [not  exceeding  twenty-five  ^^  w'^®  "*^ 
apiece]  as  they  shall  respectively  select  from  my  library ;  ^"ff*^^™- 
to  the  said  A.  the  residue  of  my  library ;  to  my  said 
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Purnitare  suf-  wife  such  articles  of  my  household  furniture  as  my  ex- 
^^^^n  V^"^  *  ecutors  herein  after  appointed  shall  select  as  sufficient 
to^wife^^**^  to  furnish  a  small  house  [the  selection  so  made  to  be 
conclusive  on  my  said  wife,  both  as  to  the  choice  and 
sufficiency  for  the  purpose  aforesaid  of  the  articles  se- 
Annuity  to  lected ;]  to  my  said  wife,  during  her  life,  an  annuity  of 
wife,  deduct-    |  ^  payable  in  equal  parts,  half-yearly,  and 

•°te  L  d  ^^  *^  ^^®  expiration  of  six  calendar  months  from  my 
other  settled  death  [but  so  that  from  each  payment  thereof  my 
property.  trustees  or  trustee  for  the  time  being  shall  retain  and 

appropriate,  as  income  arising  from  my  residuary  estate, 
herein  after  bequeathed,  an  amount  equal  to  the  clear 
income  payable  to  my  said  wife  during  the  then  pre- 
ceding half-year,  in  respect  of  her  life  interest,  under 
the  will  [dated,  &c,A  of  X.  Y.,  in  a  certain  estate  at 

aforesaid ;]  and  to  M.  N.,  T.  M.,  and  S.  P., 

their  executors,  administrators,  and  assigns,  t  , 

A  specific  fund  to  be  held  upon  the  trusts  and  subject  to  the  clauses 

in  trust  and  provisoes  herein  after  expressed  concerning  the 

same. 
Specific  undis-      (^O  ^  deque  ath  my  personal  estate,  not  hereby  other- 
posed  residue  wise  disposed  of,  unto  the  said  M.  N.,  T.  M.,  and  S.  P., 
in  trust  to        their  executors,  administrators,  and  assigns ;  As  to  pic- 
divide  in  tures,  prints,  coins,  trinkets,  and  other  articles  of  vcrtn, 
specie.  UPON  TRUST  to  divide  the  same  in  specie,  as  nearly  equal 
as  may  be,  among  my  said  wife,  my  said  children,  B.  and 
C,  and  my  child  J),  [and  so  that  the  division  made  by 
my  said  trustees  or  trustee  shall  be  conclusive  upon  my 
Residue  of       said  wife  and  children ;]  And  as  to  all  other  my  per- 
personalty  in    sonal  estate,  upon  trust  that  said  M.  N.,  T.  M.,  and  S. 
trust,  with       p^  ^y  ^i^Q  survivors  or  survivor  of  them,  his  [heirs]  cx- 
reiStTunder     ®cutors  or  administrators,  or  their  or  his  assigns,  shall 
trusts  for  sale,  either  retain  or  realize  my  invested  personalty  and  the 
to  be  invested,  investments  under  this  trust,  and  shall  realize  all  my 
other  personalty,  investing  the  moneys  realized  and  the 
said  sum  of  t  ,  and  my  ready  money  [with  the 
sale  moneys  of  my  real  estate,  devised  in  trust  for  sale,] 
[after  paying  my  funeral  and  testamentary  expenses, 
debts,  and  legacies]  in  or  upon  any  stocks,  funds,  shares, 
or  securities,  (here  name  and  except  any  objectionable 
securities,)  or  the  personal  security  of  any  person. 
In  tmst  to  pay      (^0  The  trust  premises  shall  be  held  upon  truat, 
annuity  to        to  satisfy,  out  of  the  income  thereof,  [other  than  aris- 
^^^               ing  from  the  said  sum  of  t  ,]  the  said  annuity 
to  my  said  wife,  without  being  obliged  to  appropriate 
or  purchase  any  [$3  per  cent  consols,]  or  other  specific 
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investment  for  that  purpose;  And  suhfect  thereto^  As  to  Two-fourtliato 
two  fourth  parts  thereof,  [excepting  the  said  sum  of  two  advanced 
$  ,  and  the  investments  and  income  thereof,]  children  abso- 

IN  TRUST  for  the  said  A.  and  B.,  in  equal  shares ;  As  to  ^"^v  • 
one  other  fourth  part  thereof,  together  with  a  moiety  other  fourth 
of  the  said  sum  of  $  ,  and  the  investments  and  moiety  of 

and  income  thereof,  upon  trust  to  pay  the  income  specific  fund  t* 
thereof  to  the  said  C.,  during  her  life,  for  her  separate  f?"^*^^  "^' 
use,  and  so  that  no  anticipation  thereof  shall  be  valid ;  tnwt'inalien^ 
And  after  her  death,  as  to  both  principal  and  income,  able  for 
IN  TRUST  for  her  children  equally,  [or  cnild,  if  but  one,]  herself  and 
attaining  twenty-one  years,  or  [being  daughters  or  a  children, 
daughter]  marrying;  And,  if  there  shall  be  no  such 
child  of  the  said  C,  in  trust  for  such  person  or  per- 
sons as  she  shall,  whether  covert  or  sole,  by  will  or 
codicil,  appoint ;  And  as  to  the  remaining  fourth  part  Remaining 
thereof,  and  the  otlier  moiety  of  the  said  sum  of  t       fourth  and 
,  and  the  investments  and  income  thereof,  in  ^^er  wm 
TRUST  for  the  said  D.,  if  he  shall  attain  twenty-one  absolutely, 
years. 

Provided  (1.)  That  my  said  trustees  or  trustee  may  Power  to 
[without  prejudice  to  the  trusts  preceding  the  creation  m^kc 
of  such  interest]  raise  and  apply  for  any  minor's  bene-  advancements, 
fit  half  or  less  of  his  or  her  interest  under  the  trust, 
and  apply  the  income  of  his  or  her  said  interest  for  his 
or  her  maintenance  and  education,   [payment  to  a 

giardian  being  deemed  such  application,]  and  accnmu- 
te  any  surplus  upon  the  trusts,  and  with  the  powers 
of  the  principal  from  which  the  same  proceeded,  or  the 
income  thereof,  [and  may  also  (subiect  to  such  consent 
as  aforesaid)  lease  my  unsold  real  estate,  devised  in  j^q^  ^  \^sm,  - 
trust  for  sale,  for  twenty-one  years  or  less,  in  possession 
at  rack  rent :]  (2.)  That  the  trustees*  receipts  shall  dis-  Trustees^  re- 
charge persons  paying  purchase  or  other  money,  or  ceipt  clause, 
transferring  trust  property,  from  liability  in  regard  to 
the  application  thereof:    (3.)  That  the  surviving  or  Appointment 
continuing  trustees  or  trustee  [or  the  executors  or  ad-  of  new 
roinistrators  of  the  last  surviving  or  continuing  trustee]  trustees. 
may  appoint  one  or  more  persons  in  the  place  and  with 
the  powers  of  every  original  or  future  trustee  who  shall 
die,  retire,  or  be  abroad,  or  refuse  or  become  incapable 
to  act,  the  premises  being  on  each  appointment  either 
revested  or  not  at  discretion.     The  vacancies  may  be 
suppUed  at  the  same  or  several  times,  and  in  any  order, 
[and  so  that  any  one  or  more  may  be  left  unsupplied,] 
and,  if  occasioned  by  the  death  of  an  original  trustee 
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or  trastees,  whether  such  death  shall  precede  mine  or 
not,  and  every  refusing  or  retiring  trustee  shall  be 
deemed  continuing  for  the  purpose  of  supplying,  if 
willing,  his  own  or  any  other  then  subsisting  vacancy  : 
f  (4.)  That  no  trustee  shall  be  responsible  for  deferring 
the  sale  of  any  real  estate,  notwithstanding  any  conse- 
quent loss  or  expiration  of  interest :]  (6.)  That  every 
trustee  and  executor  of  my  will,  who  mav  be  a  solicit- 
or or  attorney,  [including  the  said  S.  P.,  j  shall  be  en- 
titled to  the  same  professional  remuneration  as  if  he 
had  not  been  such  trustee  or  executor. 

I  APPOINT  my  wife  [and  such  persons  as  she  shall  by 
will  or  codicil  appointj  the  guardian  and  guardians  of 
my  children  during  their  respective  minorities ;  I  dk- 
visE  my  trust  and  mortgage  estates  [subject  to  the 
equities  subsisting  thereinl^UNTO  and  to  the  usb  of  the 
said  M.  N.,  T.  M.,  and  S.  r.,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  the  mortgage  money  being 
taken  as  part  of  my  personal  estate ;  And  I  appoint 
the  said  M.  K,  T.  M.,  and  S.  P.  my  executors,  with 
power  for  them  and  every  acting  executor  of  my  will 
to  compound  or  satisfy  claims  against  my  estate  upon 
any  evidence,  and  to  accept  any  composition  or  secu- 
rity for,  or  allow  time  [either  with  or  without  compo- 
sition or  security]  for  the  payment  of  debts  owing  to 
my  estate,  without  liability  for  loss. 

In  witness,  &c.,  {as  in  n.  1223.) 


1235.  Appointment  by  a  Wife  of  Personal  Estate  settled 
upon  her  by  a  Marriage  Contract;  to  take  Effect  on  her 
Decease. 

To  ALL  TO  whom   THESE    PRESENTS    SHALL  COMB,  I,  K  B.,  wife  of 

G.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  send  greeting. 

Whereas,  by  indentures  tripartite,  bearing  date,  &c.,  made  be- 
tween the  said  £.  B.,  [by  her  then  name  and  addition  of  E.  C,  of 
of  ,  spinster,]  of  the  first  part,  the  said  G. 

B.,  of  the  second  part,  and  W.  B.  and  J.  B.,  of  the  third  part,  it 
was  agreed  by  the  said  parties  that  the  said  W.  B.  and  J.  B., 
amongst  other  things,  should  stand  possessed  of  certain  capital  stock 
in  ,  in  the  said  indenture  mentioned  to  have  been  trans- 

ferred, on  the  day  of  the  date  thereof,  to  the  said  W.  B.  and  J.  B., 
by  the  said  E.  B.,  and  any  other  estate  which  might  thereafter  be 
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snbstituted  therefor,  ik  trust  to  receive  and  collect  the  incomes, 
profits,  and  dividends  of  the  said  capital  stock  or  substituted  estate, 
so  often  and  whenever  the  same  should  be  payable,  and  pay  over 
the  same,  or  so  much  thereof  as  the  said  E.  B.  should  not  direct  to 
be  added  to  the  principal  for  the  purpose  of  accumulation  to  the 
said  £.  B.,  during  her  coverture,  upon  her  sole  and  separate  receipt 
therefor,  and  free  from  the  control  or  interference  of  her  said  hus- 
band or  any  other  person  whatsoever ;  And  in  trust,  upon  the  de- 
cease of  the  said  £.  B.  during  the  lifetime  of  her  said  husband,  to 
transfer  and  pay  over  the  said  capital  stock,  or  substituted  estate,  to 
such  person  or  persons  as  she,  the  said  E.  B.,  by  any  instrument  or 
note  in  writing  subscribed  by  her  in  presence  of  at  least  two  credi- 
ble witnesses,  should  order  and  appoint  to  take  and  receive  the 
same; 

Now  KNOW  YB  that  I,  the  said  E.  B.,  by  virtue  and  in  pursuance 
of  the  said  powers  and  limitations  in  the  said  indentures  contained, 
and  in  pursuance  of  every  other  power  and  authority  in  me  now  be- 
ing, do  direct  and  appoint  the  said  W.  B.  and  J.  B.,  as  soon  after 
my  decease  as  conveniently  may  be,  to  transfer  and  pay  over  to  C. 
D.,  of  ,  the  whole  of  the  said  capital  stock  or  substi- 

tuted estate,  and  the  incomes,  profits,  and  dividends  thereon  ac- 
crued, which  shall  not  have  been  received  by  me,  to  her  sole  and 
separate  use,  according  to  the  limitations,  trust,  and  true  intent  of 
the  said  indenture. 

In  witness,  &c.,  {as  in  n.  1223.) 


1236.  Condition  that  the  Obligor  shaU  suffer  his  Intended 

Wife  to  make  a  Will. 

Wherbas  a  marriage  is  shortly  intended  to  be  solemnized  be- 
tween the  above  bounden  L.  R.  and  one  M.  W. ; 

Now  THE  CONDITION  of  this  obligation  is  such  that,  if,  after  the 
said  intended  marriage  shall  be  solemnized  between  the  said  L.  R. 
and  M.  W.,  the  sud  L.  R.  shall  quietly  permit  and  suffer  the  said 
M.  W.,  in  due  form  of  law,  to  sign,  seal,  publish,  and  declare  her 
last  will  and  testament  in  writing,  and  in  and  by  the  same  to  be- 
queath, or  otherwise  to  dispose  of,  at  her  free  will  and  pleasure, 
unto  such  person  or  persons  as  to  her  shall  seem  meet,  the  sum  of 
$  ,  of  lawful  money  of  Canada;  And  further,  in  case  of  the 

said  L.  R.  surviving  the  said  M.  W.,  if  the  said  L.  R.,  his  heirs,  ex- 
ecutors, or  administrators,  H)r  any  of  them,  upon  reasonable  request 
to  him  or  them  in  that  behalf  made  by  any  such  person  or  persons 
to  whom  she,  the  said  M.  W.,  shall  give  and  bequeath  any  moneys, 
not  exceeding  ia  the  whole  the  said  sum  of  t  ,  or  the  value 
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thereof,  shall  pay,  or  cause  to  be  paid,  all  and  every  such  moneys, 
so  bequeathed  as  aforesaid  by  the  said  M.  W.,  in  such  manner  as 
shall  be  by  her  appointed ;  Then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 


1237.  Provision  f(yr  Children  horn  afier  the  Execution  of 

a  Will. 

I  GIVE,  BEQUEATH,  AND  DEVISE  all  the  rcst,  residue,  and  remain- 
der of  my  real  and  personal  estate  to  my  children  now  living,  or 
who  may  be  living  at  the  time  of  my  decease,  or  born  after  my  de- 
cease, to  be  divided  equally  between  them,  share  and  share  alike. 


1238.  The  Same  in  Another  Form. 

I  GIVE  AND  BEQUEATH  to  cach  and  every  of  my  children,  bom 
subsequent  to  the  execution  of  this  my  last  will  and  testament,  the 
sum  of  dollars,  to  be  paid  in  the  same  manner  as  the  other 

legacies  herein  before  mentioned. 


1239.  Devise  of  an  Annuity. 

I  GIVE,  DEVI8B,  AND  BEQUEATH  to  my  wife,  E.  B.,  and  her  assigns, 
for  and  during  the  term  of  her  natural  life,  one  annuity,  or  clear 
yearly  rent,  or  sum  of  ,  free  of  all  taxes  and  other  deduc- 

tions, to  be  issuing  and  payable  out  of  the  real  estate  above  devised 
to  my  son,  C.  B.,  in  equal  half  yearly  payments,  at  ,  on 

the  day  of  January  and  July,  in  each  and  every  year  as 

aforesaid ;  And  I  do  hereby  charge  the  said  real  estate  with  the 

Eayment  of  the  said  annuity,  yearly  rent,  or  sum  of  dol- 

ors, at  the  times  and  in  the  manner  aforesaid ;  Fully  empowering 
and  authorizing  my  said  wife,  and  her  assigns,  provided  the  said  an- 
nuity, or  any  part  thereof,  shall  remain  unpaid  after  the  expiration 
of  twenty  days  from  the  time  when  the  same  shall  be  due  and  pay- 
able as  aforesaid,  to  enter  into  all  and  sinoulak  the  premises 
charged  with  the  annuity  as  aforesud,  and  the  rents,  issues,  and 
profits  thereof,  to  receive  and  take,  until  she  and  they  be  therewith 
and  thereby,  or  by  the  person  or  persons  then  entitled  to  the  imme* 
diato  possession  of  the  premises,  paid  and  satisfied,  the  same  and 
every  part  thereof,  and  all  the  arrears  then  due  and  payable,  together 
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with  her  and  their  costs,  damages,  and  expenses,  paid  out  and 
sustained  by  reason  of  the  non-payment  thereof,  or  of  any  part 
thereof. 


1240.  Will  of  Real  ani  Personal  Estate. — Sliori  Form. 

This  is  thb  last  will  and  testament  of  me,  ,  made 

this  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  as  follows : — 

I  give,  devise,  and  bequeath  all  my  messuages,  lands,  tenements, 
and  hereditaments,  and  all  my  household  furniture,  ready  money, 
securities  for  money,  money  secured  by  life  assurance,  goods,  and 
chattels,  and  all  other  my  real  and  personal  estate  and  effects,  what- 
soever and  wheresoever,  unto  ,  heirs,  executors,  administrators, 
and  assigns,  to  and  for  ,  and  their  own  absolute  use  and 

benefit,  according  to  the  nature  and  quality  thereof  respectively ; 
Subject  only  to  the  payment  of  my  just  debts,  funeral  and  testa- 
mentary expenses,  and  the  charges  of  proving  and  registering  this 
my  will.     And  I  appoint  execut  of  this  my  will, 

And  hereby  revoke  all  other  wills. 

In  witness  whereof,  <&;c.,  {as  in  n.  1223.) 


1241.  Codicil  appointing  a  New  Trustee. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  declare  this  to  be  a  codicil  to 

my  last  will  and  testament,  dated  the  day  of 

Whereas  £.  F.,  in  my  said  will  named,  has  lately  died  \ 

Now  I  hereby  appoint  L.  M.,  of  of  ,.  to  be  a 

trustee  and  executor  of  my  said  will,  and  a  guardian  of  my  infant 
children,  in  the  place  of  the  said  £.  F. ;  and  1  declare  that  my  said 
will  shall  accordingly  be  read  and  construed  as  if  the  name  of  the 
said  L.  M.  had  been  inserted  therein  throughout,  instead  of  the 
name  of  the  said  £.  F. ;  and  in  all  other  respects  I  confirm  my 
said  will. 

In  witness  whereof,  &c.,  {as  in  n.  1223.) 


1242.  Codicil  appointing  a  Trustee  and  Executor  in  the 
place  of  a  Deceased  Trustee  a7id  Executor  appointed 
by  the  Testator's  Will. 

This  is  a  codicil  to  the  last  will  and  testament  of  me,  A.  B., 
of  of  ,  in  the  county  of  ,  and  Province  of 
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Canada,  ,  which  bears  date  the  day 

of  . 

Whereas  by  my  said  will  I  have  appointed  C.  D.  to  be  one  of  the 
trustees  and  executors  thereof;  And  whereas  the  said  C.  D.,  hav- 
ing lately  died,  I  am  desirous  that  E.  F.,  of  ,  shall  be 
substituted  as  a  trustee  and  executor  of  my  said  will  in  the  place  of 
the  said  C.  D. ;  Now,  therefore,  I  do  hereby  appoint  the  said  E. 
F.  to  be  one  of  the  trustees  and  executors  of  my  said  will,  in  the 
place  of  the  said  C.  D.,  deceased ;  and  I  do  hereby  declare  that 
my  said  will  shall  be  construed  and  take  effect  throughout  as  if  the 
name  of  the  said  E.  F.  had  been  inserted  in  my  said  will  instead 
of  the  name  of  the  said  C.  D.  And  in  all  other  respects  I  do  con- 
firm my  said  will. 

In  witness  whereof,  <S:c.,  {as  in  n,  1223.) 


12-43.  Codicil  Appointing  a  Trustee  and  Executor  in 

the  place  of  one  Deceased. 

I,  A.  B.,  of  of  ,  in  the  county  of  , 

and  Province  of  Canada,  ,  declare  this  to  be  a  codicil 

to  my  last  will  and  testament,  dated  the  day  of 

(1.)  I  APPOINT  C.  D.,  of  ,  trustee  and  executor  of  my 

said  will,  in  the  place  of  X.  Y.,  deceased ;  my  said  will  being  read 
as  if  the  name  of  the  said  C.  D.  had  been  there  substituted 
throughout  instead  of  the  name  of  the  said  X.  Y. 

(2.)  [I  bequeath  to  the  said  C.  D.,  provided  he  shall  act  as  trus- 
tee and  executor  of  my  said  will,  the  legacy  of  $  ,  thereby 
bequeathed  to  the  said  X.  Y.] 

(3.)  In  all  other  respects  I  confirm  my  said  will 

In  witness  whereof,  &c.,  (fl»  t/i  n.  1223.) 


1244.  Power  to  postpone  the  Sale  of  Real  Estate. 

I  expressly  declare,  that,  notwithstanding  the  trust  for  sale 
herein  before  contained,  it  shall  be  lawful  for  the  said  trustees  or 
trustee,  for  the  time  being,  to  postpone  or  defer  the  sale  of  any  part 
of  my  said  real  estate,  (but  which  real  estate  shall  nevertheless  be 
deemed  to  be  of  the  nature  or  quality  of  personalty,)  for  such 
period  as  to  them,  or  him,  shall  seem  expedient,  and  that  until  such 
sale,  the  income,  if  any,  arising  from  the  said  real  estate,  shall  go 
and  belong  to  the  person  or  persons  who  would  be  entitled  to  the 
annual  produce  of  the  money  arising  therefrom,  or  of  the  invest- 
n>entfi  of  such  money  under  the  trust  therein  contained,  if  such 
sale  had  aotaally  taken  place. 
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1245.  PoyrER  to  grant  Leases. 

And  I HEREDT  empower  my  trustees  or  trustee,  for  the  time  being, 
to  demise  at  rack  rent  for  any  term  not  exceeding  ten  years  in  pos- 
session any  part  of  my  freehold  hereditaments,  which,  for  the  time 
being,  shall  remtun  unsold  under  the  trusts  aforesaid. 


1246.  Trustees  may  permit  Investments  to  remain 

Unconverted. 

And  I  DBCLARB  that  it  shall  be  lawful  for  the  trustees  or  trustee 
for  the  time  being,  of  this  my  will  at  their  or  his  discretion,  and 
without  incurring  any  responsibility  thereby  to  permit  so  much 
of  my  residuary  personal  estate  as  shall,  at  my  decease,  be  consti- 
tuted of  leasehold  interest  (whether  for  years  absolutely  or  deter- 
minable on  a  life  or  lives,)  or  other  determinable  property,  or  be 
invested  in  or  upon  any  stocks,  funds,  securities,  shares  in  societies, 
companies  or  institutions,  or  other  pecuniary  investments  whatso- 
ever, whether  real  or  personal,  permanent  or  detenniiiable,  to  remain 
wholly  or  in  part  so  invested,  and  to  permit  so  much  of  my  resid- 
uary personal  estate  as  shall  not  be  so  constituted  or  invested,  or 
finy  part  thereof  to  rem^n  unconverted. 


1247.  Power  to  change  Securities. 

I  EMPOWER  the  said  trustees  or  trustee,  for  the  time  being,  at 
any  time,  or  from  time  to  time,  to  sell  and  dispose  of  any  stocks, 
funds,  or  securities,  whereon  any  of  my  trust  moneys,  for  the  time 
being,  shall  or  may  happen  to  be  invested,  and  to  invest  the  money 
to  arise  from  such  sale  in  any  other  stocks  or  funds,  or  other  gov- 
ernment securities,  or  on  mortgage  of  freehold  estates,  and  to  vary 
and  transfer  the  same  as  occasion  shall  require  or  as  shall  be 
thought  fit 


1248.  Trustees'  Powers  in  winding  up  the  Affairs. 

I  direct  that  the  said  trustees  or  trustee  for  the  time  being,  shall 
have  power,  at  their  or  his  discretion,  to  settle  my  accounts  and 
wind  up  my  affairs,  and  in  so  doing  to  make  such  arrangement  rela- 
tive to  debts  or  demands  due  or  claimed  to  be  due  to  or  from  my 
estate,  as  they  or  he  shall  judge  expedient,  with  liberty  to  accept 
compositions  or  securities  from,  and  grant  indulgencies  to  debtors, 
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and  wholly  to  release  property  mortgaged  of  pledged  on  part  pay- 
ment of  the  money  secured,  and  to  mlmit  the  claims  of  creditors 
on  evidence  not  strictly  legal,  and  to  pay  demands  which  have  be- 
come barred  by  any  statutory  or  other  limitation,  and  also  to 
submit  questions  and  accounts  to  arbitration. 


1249.  Power  to  appoint  New  Trustees. 

I  DECLARE  that  if  my  said  trustees,  or  either  of  them,  or  any  per- 
son or  persons  to  be  appointed  under  this  clause,  shall  die,  or  be  or 
become  unwilling  or  incompetent  to  act  in  the  execution  of  the 
TRUSTS  of  my  will,  it  shall  be  lawful  for  my  said  wife  during  her 
widowhood  and  after  her  death  or  marriage  for  the  competent  trus- 
tees or  trustee  for  the  time  being,  (if  any)  whether  retiring  from 
the  office  of  trustee  or  not,  (or  if  none)  for  the  executors  or  adminis- 
trators of  the  last  surviving  tnistee,  to  substitute  and  appoint  by 
any  writing  under  her,  his,  or  their  hand  or  hands,  any  fit  person  or 
persons  in  whom  alone,  or,  as  the  case  may  be  jointly,  with  the  sur- 
viving or  continuing  trustee,  my  trust  estate  shall  be  vested.  And 
the  trustee  or  trustees  for  the  time  being  of  my  will,  shall  be  com- 
petent to  exercise  the  trusts,  powers,  and  discretions  given  to  the 
trustees  herein  named,  and  on  every  such  appointment  the  neces- 
sary assurances  shall  be  executed  for  vesting  my  trust  estate  in  the 
new  and  old  trustees,  or  in  the  new  trustees  solely  as  the  case 
may  be. 


1250.  Trustees'  Disbursements  to  be  Paid. 

And  I  DIRECT  that  my  trustees  may  deduct  and  mutually  allow 
each  to  the  other  all  his  disbursements  and  expenses  incident  tQ 
the  execution  of  my  will. 


1251.  Yearly  Produce  to  be  deemed  the  Income. 

I  DECLARE  that  the  actual  yearly  produce  of  my  residuary  estate, 
whether  consisting  of  investments  to  be  made  by  the  said  trustees 
or  trustee  for  the  time  being  as  aforesaid,  or  of  investments  of 
whatever  nature  to  be  continued  by  them  or  him  as  aforesaid,  shall 
be  deemed  the  income  of  such  residuary  estate  for  the  purposes  of 
my  will. 
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1252.  Wife's  Dower. 


I  DECLABR  that  the  provision  hereby  made  for  my  said  wife, 
shall  be  accepted  by  her  in  full  satisfaction  of  her  claim  to  dower 
out  of  any  real  estate  of  which  I  have  been  or  now  am  or  shall  be 
seized. 


1253.  Hotchpot  Clause. 

Provided  always,  that  no  child  taking  any  part  of  the  said  trust 
premises  under  any  appointment  in  pursuance  of  the  power  lastly 
herein  before  contained,  shall,  in  default  of  appointment  to  the  con- 
trary, have  or  be  entitled  to  any  share  of  that  part  of  which  no 
such  appointment  shall  have  been  made  of  the  said  trust  premises, 
without  bringing  his  or  her  appointed  share  into  hotchpot,  and 
accounting  for  the  same  accordingly. 


1254.  Sums  advanced  to  Children,  to  be  deducted  from  Oieir 

Legacies. 

Provided  always,  and  I  hereby  declare,  that,  if  I  shall  in  my 
lifetime  advance  or  give  [or  covenant  to  advance  or  give]  to  or 
with  any  of  my  said  children,  any  sum  or  sums  of  money  on  his  or 
her  marriage,  or  otherwise  for  his  or  her  advancement,  preferment, 
or  benefit,  then,  and  in  every  such  case,  unless  I  shall  in  writing 
direct  the  contrary,  such  sum  or  sums  shall  be  deemed  and  taken 
in  or  toward  satisfaction  of  the  provision  intended  to  be  hereby 
made  for  such  child,  \or  of  the  legacy  herein  before  given  to  such 
child,]  and  shall  be  brought  into  hotchpot,  and  accounted  for 
accordingly. 


1255.  Advancement  Clause. 

Provided  always,  and  I  hereby  declare,  that  it  shall  be  lawful 
for  the  said  [trustees]  and  the  [survivors  and]  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  after  the  death  of 
my  said  wife,  or  in  her  lifetime  with  her  consent  in  writing  to  raise 
any  part  or  parts,  not  exceeding  in  the  whole  one-half  of  the  then 
expectant  or  presumptive  or  vested  share  of  any  child  under  the 
trusts  herein  before  declared,  and  to  pay  or  apply  the  same  for  his 
or  her  preferment,  advancement,  or  benefit,  as  the  said  trustees  or 
trustee  shall  think  fit. 
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1256.  Maintenance  Clause. 

And  I  HEREBY  DECLARE,  that  the  said  [trustees,^  and  the  [sar- 
vivora  and]  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  shall,  after  the  death  of  my  said  wife,  pay  or 
apply  the  whole,  or  such  part  as  they  or  he  shall  think  fit,  of  the 
interest,  dividends,  and  income  of  the  share  to  which  my  child 
shall,  for  the  time  being,  be  entitled  in  expectancy  under  the  trusts 
herein  before  declared,  for  or  toward  his  or  her  maintenance  or 
education  ;  And  may  either  themselves  or  himself  so  pay  or  apply 
the  same,  or  may  pay  the  same  to  the  guardian  or  guardians  of  such 
child  for  the  purpose  aforesaid,  without  seeing  to  the  application 
thereof. 


1257.  Clause  to  be  inserted  in  Wills,  as  to  Trust  Estates 

and  Estates  held  in  Mortgage. 

I  DEVISE  ALL  ESTATES,  real  and  personal,  of  which  I  am  seized 
or  possessed,  as  mortgagee  or  trustee,  unto  and  to  the  use  of  the 
said  [executors,!  their  heirs,  executors,  administrators  and  assigns 
respectively,  subject  to  tlie  equities  and  trusts  affecting  the  same 
respectively,  and  so  far  as  I  am  beneficially  interested  as  mortgagee, 
to  be  disposed  of  as  part  of  my  personal  estate  for  the  purposes 
of  my  will. 


Bevised  Statutes,  Cap.  XVI.,  p.  93. 

(  Certain  parts  of,) 

1258.  An  Act  respecting  die  Surrogate  Courts. 

Iler  Majesty,  by  and  with  the  advice  and  consent 

Surrogate  of  the   legislative   council  and  assembly  of  Canada, 

courta  not  to  enacts  as  follows  :— 

new^u^;  (^O  t^^**   Substance  of   this  section  is  sufficiently 

officers  and  shewn  for  our  purpose  by  the  margin,'\ 

suits,  Ac,  to  (2.)  In  and  for  each  county  in  Upper  Canada  there 

continue.  shall  be  a  court  of  law  and  record  to  be  called  "  the 

A  surrogate  Surrogate  Court"  of  each  respective  county,  over  each 

court  estab-  of  which  courts  one  judge  shall  preside;  and  thei-e 

count  ^  wmi  ^^^^  ^^^  ^  *  registrar  and  such  officers  as  may  be 

judge,  regis-  necessary  for  the  exercise  of  the  jurisdiction  to  the 

trar,  itc.  said  courts  belonging. 
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JURISDICTIOX  AND    POWER& 

(8.)  All  jurisdiction  and   authority  voluntary  and  Testamentary 
contentious  in  relation  to  matters  and   causes  testa*  jurisdiction  to 
mentary  and  in  relation  to  the  granting  or  revoking  ^  ©^ercised 
probate  of  wills  and  letters  of  administration  of  the  ^Z^  courts, 
effects  of  deceased  persons  having  estate  or  effects  in 
Upper  Canada,  and  all  matters  arising  out  of  or  con- 
nected with  the  grant  or  revocation  of  probate  or  ad- 
ministration, shall  continue  to  be  exercised  in  the  name 
of  Her  Majesty  in  the  several  surrogate  courts  in  Up- 
per Canada,  and  each  surrogate  court  shall  hold  its  Sittings  of 
sittings  in  the  county  town  of  each  respective  county,  courts. 

(O.j    The   said   surrogate   courts   respectively  shall  Powers  and 
have  full  power,  jurisdiction  and  authority  (1.)  To  issue  jurisdictions 
process  and  hold  cognizance  of  all  matters  relative  to  °^  surrogate 
the  granting  of  probates  and  committing  letters  of  ad- 
ministration, and  to  grant  probate  of  wiUs,  and  to  com- 
mit letters  of  administration  of  the  goods  of  persons  dy- 
ing intestate  having  estate  goods,  rights  or  credits  in  Up- 
per Canada,  and  to  revoke  such  probate  of  wills  and  let- 
ters of  administration ;  (2.)  To  hear  and  determine  all 
questions,  causes  and  suits  in  relation  to  the  matters 
aforesaid  and  to  all  matters  testamentary;  and  (3.) 
subject  to  the  provisions  herein  contained,  such  courts 
respectively  shall  also  have  the  same  powers,  and  the  To  have  the 
grants  and  orders  of  the  said  courts  shall  have  the  same  powers 
same  effect  throughout  all  Upper  Canada,  and  in  rela-  ^  ^*^®  present 
tion  to  the  personal  estate  of  deceased  persons  as  the  ?^?  -^  ^^ 
former  court  of  probate  for  Upper  Canada,  and  its  tain  cases, 
grants  and  orders  respectively  had  in  relation  to  those 
matters  and  to  causes  testamentary  within  its  jurisdic- 
tion, and  to  those  efiects  of  deceased  persons  dying 
possessed  of  goods  and  chattels  over  twenty  dollars  in 
value  in  two  or  more  counties  in  Upper  Canada,  and 
all  duties  which  by  statute  or  otherwise  were  imposed 
on  or  exercised  by  the  said  court  t>f  probate,  or  the 
judge  thereof  in  respect  of  probates,  administrations, 
and  matters  and  causes  testamentary,  and  the  appoinir 
roent  of  guardians  and  otherwise,  shall  be  peiformed 
by  the  said  several  surrogate  courts  and  by  judges 
thereof  within  their  respective  jurisdictions;  but  no 
suits  for  legacies  or  suits  for  the  distribution  of  resi- 
dues shall  be  entertained  by  any  of  the  said  surrogate 
courts. 

(83.)  No  nuncupative  will  made  after  this  act  comes  Nuncupative. 
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Wills  not 
goodf  except 
in  certain 
casea 


Prooi;  &C.,  re- 
quisite for  ob- 
taining grant 
to  party  not 
next  of  kin  to 
intestate. 


Temporary  ad- 
ministration in 
certain  cases 
Iiaving  juris- 
diction in  the 
matter. 


Security  to  be 
given. 


As  to  caveats 
where  to  be 
lodged. 

Official  copy 
of  the  whole 
or  part  of  a 
will  may  be 
obtained. 


Administra- 
tion with  the 

will  annexed. 
*     *     * 

Payments  un- 
der probates 
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in  force  shall  be  good,  provided  that  any  soldier  being 
in  actual  military  service,  or  any  mariner  or  seaman 
being  at  sea,  may  dispose  of  his  personal  estate  in  such 
manner  as  he  may  now  do  according  to  the  laws  of 
£n^land. 

(35.)  In  case  application  be  made  for  letters  of  ad- 
ministration by  any  person  not  entitled  to  the  same  as 
next  of  kin  to  the  deceased,  the  next  of  kin  or  others 
having  or  pretending  interest  in  the  personal  estate  of 
the  deceased  resident  in  Upper  Canada,  shall  be  cited 
or  summoned  to  see  the  proceedings,  and  to  shew 
cause,  if  any,  why  the  administration  should  not 
be  granted  to  the  person  applying  therefor,  and  if 
neither  the  next  of  kin  nor  any  person  of  the  kindred 
of  the  deceased  happen  to  reside  in  Upper  Canada, 
then  a  copy  of  such  citation  or  summons  shall  be 
served  or  published  in  such  manner  as  may  be  pro- 
vided for  by  any  rules  or  orders  in  that  behalf. 

(36.)  If  the  next  of  kin  usually  residing  in  Upper 
Canada,  and  regularly  entitled  to  administer  happens 
to  be  absent  from  Upper  Canada,  the  surrogate  court 
may,  at  its  discretion,  grant  a  temporary  administra- 
tion and  appoint  the  applicant  or  such  other  person 
as  the  court  thinks  fit  to  be  administrator  of  the  per- 
sonal estate  of  such  deceased  person  for  a  limited 
time,  or  to  be  revoked  upon  the  return  of  such  nearest 
of  kin  as  aforesaid. 

(37.)  The  administrator  so  appointed  shall  give  such 
security  as  the  court  directs,  and  shall  have  aU  the 
rights  and  powers  of  a  general  administrator  and  shall 
be  subject  to  the  immediate  control  of  the  court. 

(46.)  Caveats  against  the  grant  of  probate  or  ad- 
ministration may  be  lodged  with  the  surrogate  clerk, 
or  with  the  registrar  of  any  surrogate  court.   *     *     * 

(53.)  An  official  copy  of  the  whole  or  any  part  of  a 
will  or  an  official  certificate  of  the  grant  of  letters  of 
administration  may  be  obtained  from  the  registrar  of 
the  surrogate  court  where  the  will  has  been  proved  or 
the  administration  granted  on  payment  of  such  fees  as 
shall  be  fixed  for  the  same  by  the  rules  and  orders 
under  this  act 

(56.)  Where  administration  is  granted  with  a  will 
annexed,  bond  shall  be  given  to  the  judge  of  the  court 
as  in  other  cases  and  with  like  effect.      ♦      ♦      ♦ 

(59.)  In  case  any  probate  or  administration  be  re- 
voked under  this  act,  all  payments  bona  fide  msuie  to 
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any  executor  or  administrator  under  such  probate  or  or  administra- 
adrainistration  before  the  revocation  thereof,  shall  be  t»on  after- 
a  legal  discharge  to  the  person  making  the  same ;  and  ^"Jo* bTvalld. 
the  executor  or  administrator  who  has  acted  under 
any  such  revoked  probate  or  administration,  may  retain 
and    reimburse  himself  in  respect  of  any  payments 
made  by  him  which  the  person  to  whom  probate  or 
administration  may  be  afterwards  granted  might  have 
lawfully  made. 

(63.)  Enacts  that  bond  with  one  or  more  sureties  Administra- 
conditioned  for  the  due  collecting,  getting  in,  and  ad-  tors  to  give 
ministering  the  personal  estate  of  the  deceased  shall  bonds, 
be  given. 

SCHEDULE  A. 
TO  BS  BKCKIVKD  BT  BKOISnUKS. 

Feet  to  htlong  to  and  be  paid  over  to  fee  fund. 

On  every  application  for  probate  administration 
or  for  guardianship  (including  notice  there- 
of to  surrogate  cleric  but  not  postage,)       .     .  $0.50 

On  certificate  of  surrogate  clerk  upon  such 
application  (including  transmission  to  reg- 
istrars but  not  postage,) 50 

On  every  instrument  or  process  with  seal  of 
court, 50 

Entry  and  notification  of  caveat  not  including 
postage, 50 

On  every  grant  of  probate  of  administration  as 
follows,  viz. : — 

Where  property  devolving  is  under  $1,200,    .    1.00 

Where  property  devolving  is  from  $1,200  to 
$4,000,         .         .         .         .         .         .         .    2.00 

Where   property  devolving  is  above  $6,000,    .    3.00 

On  every  final  judgment  in  contentious  or  dis- 
puted case, 1.00 

On  deposit,  of  wills  for  safe  custody,  each,         .      .50 

TO  BE  RXCZIVBD  BT  8URBOOATB  COrST. 

On  every  search  for  grant  of  probate,  adminis- 
tration, guardianship  or  other  matter  in  clerk's 
office  (other  than  searches  on  applications  of 
registrars,) 50 
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On  every  certificate  of  search  or  extract,    .         .  f0.60 
(If  exceeding  three  folios,  per  folio,)          .         .      .10 
On  every  order  made  on  application  to  a  judge 
in  chancery  and  transmission  of  same,  exclu- 
sive of  postage, 50 

On  entry  of  every  appeal,         .         .         .         .      .50 
On  every  decree  on  appeal  and   transmission, 

exclusive  of  postages, 2.00 

On  entry  of  caveat,  .....      .50 

Feet  to  heUmq  to^  and  to  he  paid  over  to  the  fund  to  provide  for  the 
aecommoaation  of  ike  Superior  Courte  of  Law  and  £quUy, 

On  every  certificate  issued  by  the  surrogate  clerk 
in  chancery, 0.50 

On  every  order  made  on  application  to  a  judge 
in  chancery, 0.25 

On  every  decree  or  order  on  appeal.       22  V.,  c 
31   (1859,) 1.00 

BCHKDULK  a 

Fees  allowed  to  Judge. 

On  every  grant  of  probate  or  administration 
where  property  devolving  is  under  $1,200,  the 

sum  of 2.00 

From  $1,200  to  $4,000,  the  sum  of  .         .         .    3.00 

Above  $8,000, 7.00 

On  every  appointment  of  a  guardian,        .         .    2.00 

On  every  order, .50 

On  every  special  attendance  or  for  purpose  of 

audit, 1.00 

For  every  day's  sittings  in  contentions  or  dis- 
puted cases,  together  with  20  cents  per  folio 
on  evidence  taken  before  judge,    .         .         .    2.00 


Consolidated  Statutes,  1860,  Cap.  LXXXIX.,  p.  881. 

ParUt  of. 

1259.  An  Act  respecting  the  Registration  (yDEEDs,  Wills, 
Judgments,  Decrees  in  Chancery,  and  oUier  Instru- 
ments. 

Her  Majesty,  by  and  with  the  ad  vie  ?  and  consent 
of  the    legislative   council   and  assembly  of  Canada, 
Interpretation  ©nacts  as  follows  : — 

clause.  (1.)  In  the  construction  of  this  act,  the  word  "in- 
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strument,''  shall  include  every  deed,  conveyance,  as- 
flurance  and  other  instrument  whereby  lands  or  real 
estate  may  be  transferred,  disposed  of,  or  afi'ected ;  the 
word  **  land"  shall  include  lands,  tenements,  heredita- 
ments and  real  estate,  the  word  '*  will "  shall  include 
every  devise  whereby  lands  are  disposed  of,  or  affected, 
the  word  *'  affidavit  '  shall  include  affirmation,  and  the 
word  "  county  "  shall  include  a  city,  junior,  county,  and 
riding,  having  a  separate  registry  office  established 
therein.     9  v.,  c.  34,  s.  10. 

INSTRUMENTS  AND  PBOCEEDINGS  THAT  MAT  BE  REGISTERED. 

(17.)  The  following   instruments   and   proceedings  What  deeds 
may  be  registered  at  the  election  of  the  party  con-  and  instru- 
cerned,  viz  :  "^^"^  ^^  ^ 

(1.)   Deeds,  conveyances  and  assurances  of  or  in  '^^^  ^^  ' 
any-wise  affecting  in  law  or  equity  any  lands  in  Upper  Deeds. 
Canada,  executed  after  such  lands  have  been  granted 
by  letters  patent.     9  V.,  c.  34,  s.  6. 

(2.)  Powers  of  attorney  under  which  any  such  deed,  Powers  of  at- 
conveyance  or  assurance  has  been  executed.     16  V.,  tomey. 
c.  187,  8.  7 ;  18  V.,  c.  127,  s.  6. 

(3.)  Wilis  and  devises  of  or  affecting  any  such  lands.  Wills. 
the  testator  being  dead.     9  V.,  c.  34,  s.  6. 

(4.)  Judgments  entered  up  in  a  suit  or  action  in  any  Judgments, 
court  of  record,  and  when  exceeding  forty  dollars,  iu 
any  division  court  in  Upper  Canada.     9  V.,  c.  34,  s. 
13 ;  19  v.,  c.  90,  8.  7 ;  13,  14  V.,  c.  53,  s.  58. 

(5.)  Decrees  of  foreclosure  and  all  other  decrees  Decrees, 
affecting  any  title  or  interest  in  land,  also  decrees  or 
orders  of  the  court  of  chancery,  or  of  a  county  court, 
on  its  equity  side,  for  the  payment  of  money,  costs  or 
charges.     18  V.,  c.  127,  s.  4;  20  V.,  c.  56,  s.  10. 

(6.)  The  filing  of  a  bill  or  taking  of  proceedings  in  Bill  in  cban- 
chancery,  or  in  a  county  court,  on  its  equity  side,  eery, 
whereby  any  title  or  interest  in  lands  in  Upper  Canada 
may  be  brought  in  question.     18  Y.,  c.  127,  s.  3. 

HOW  REGISTERED 

(7.)  Satisfaction  of  judgments  and  mortgages.  9  Satisfaction  of 
v.,  c.  34,  ss.  23,  24 ;  10, 11  V.,  c.  16,  ss.  1,  2 ;  20  V.,  judgments  and 
C.  57,  S.  20.  mortgages. 

(8.)  Discharge  of  decrees  or  orders  of  the  court  of  Discbarges  of 
chancery,  or  of  county  court  on  its  equity  side,  for  the  jj®<^r^  or  or- 
payment  of  money,  costs,  charges  or  expenses.     20  V.,  ^"  ^^      °' 
c.  56,  latter  part  ^s.  10. 

611 


REGISTRATION  ACT. 


How  deeda 
registered. 

How  slieriflTs 
deeds  and  oth- 
er instrumentH 
registered. 


Memorial  in 
writing,  to 
contain  date, 
Jtc. 


Names  of  wit- 
nesses. 

Description  of 
land  as  in  tlie 
deed. 


Memorial  of 
deed,  Ac.,  to  be 
under  the 
hand  of  tlie 
grantor  or 
grantee,  and 
attested  by 
two  witnesses, 
Ac. 

Memorial  of 
power  of  at- 
torney to  be 
under  the 
hand  of  the 
constituent  or 
of  the  consti- 
tuted. 

Memorials  of 
wills  to  be  un- 
der the  hand 
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(18.)  Deeds,  conveyances,  assnninces,  powers  of  mt- 
tomey  and  wills,  are  to  be  registered  through  memo- 
rials thereof;  and  sheriff's  deeds  of  lands  sold  for 
taxes,  judirments,  decrees  and  proceedings  in  ch«n> 
eery,  or  of  a  county  court,  on  its  equity  side,  rules  or 
orders  of  the  courts  of  Queen's  bench  or  common 
pleas,  or  of  a  judge  thereof,  and  rules  or  orders  of  a 
county  court,  respectively  directing  payment  of  money 
other  than  costs  through  certificates  thereof.  9  V.,  c. 
34,  s.  7 ;  16  V.,  c.  182,  as.  65, 66  ;  6  G.  iv.,  c  7,  ss.  19, 
20  ;  18  v.,  c.  127,  ss.  3.  4 ;  22  V.,  c.  33,  s.  17,  (1859.) 

REQUISITES  OF  A  ySMOEIAL  TO  BE  RBOISTKBXD. 

(19.)  Every  memorial  shall  be  in  writing  or  be 
partly  printed  and  partly  written.     9  V.,  c.  84,  s.  7. 

(1.)  It  shall  contain  the  date  of  the  instrument  or 
will,  the  names  and  additions  of  all  the  parties  to  the 
instrument  or  of  the  devisor,  testator,  or  testatrix  of 
the  will  as  set  forth  in  the  instrument  or  wilL  9  V., 
c.  84,  8.  8. 

(2.)  The  names  and  arlditions  of  all  the  witnesses 
to  the  instrument  or  will  and  of  their  places  of  abode 
respectively.     9  V.,  c.  34,  s.  8. 

(3.)  It  shall  mention  the  lands  contained  in  the  in- 
strument or  will,  and  the  city,  town,  township  or  place 
in  the  county,  or  riding  where  the  lands  are  situate  in 
the  manner  in  which  the  same  are  described  in  the  in- 
strument or  will,  or  to  the  same  effect.  9  V.,  c.  34, 
8.  8;  16  v.,  c.  187,  s.  5. 

(20.)  The  memorial  of  an  instrument  other  than  a 
power  of  attorney,  shall  be  under  the  hand  and  seal  of 
the  grantor  or  of  one  or  more  of  the  grantors,  or  of  the 
grantee  or  of  one  or  more  of  the  grantees,  his  or  their 
heirs,  executors  or  administrators,  guardians  or  trus- 
tees, and  shall  be  attested  by  two  witnesses,  one  of 
whom  shall  be  also  a  witness  to  the  execution  of  the 
instrument.     9  V.,  c.  34,  ss.  7,  8. 

(21.)  The  memorial  of  a  power  of  attorney  shall  be 
under  the  hand  and  seal  of  one  or  more  of  the  con- 
stituents or  of  the  constituted,  and  shall  be  attested 
by  two  witnesses,  one  of  whom  shall  be  also  a  witness 
to  the  power  of  attorney.  16  V.,  c.  187,  s.  7 ;  18  V., 
c.  127,  s.  6. 

(22.)  The  memorial  of  a  will  shall  be  under  the 
hand  and  seal  of  the  devisee,  or  of  one  or  more  of  the 
devisees,  his  or  their  executors,  administrators,  guard- 
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ianB  or  trosteea,  and  shall  be  attested  by  two  witnesses,  of  one  of  the 
one  of  whom  in  the  case  of  wills  made  and  publbhed  devwets. 
out  of  Upper  Canada,  shall  be  also  a  witness  to  the 
will.     9  v.,  c.  34,  Bs.  7,  8, 10. 


MODS  OF  PROOF  FOR  REGISTRATION. 


(23.)  In  the  case  of  an  instrument  or  will,  one  of  the  Instruments  of 
witnesses  to  the  memorial  who  is  also  a  witness  to  the  wills,  how 
instrument,  and  in  the  case  of  a  will,  one  of  the  wit-  proved, 
nesses  to  the  memorial  of  such  will  or  probate  thereof^ 
or  if  the  will  be  made  or  published  out  of  Upper  Canada, 
then  to  the  will  and  memorial  shall  make  an  affidavit 
wherein  he  shall,  in  the  case  of  an  instrument,  swear 
to  the  execution  of  the  same  and  of  the  memorial 
thereof,  and  the  place  of  such  execution,  and  in  the 
case  of  a  will,  to  the  execution  of  a  memorial  of  such 
will  or  probate,  or  to  the  execution  of  the  will  and  me- 
morial, {as  the  case  may  be,)     9  V.,  c.  34,  s.  10. 

(24.)  When  the  instrument  or  will  has  been  exe-  Deeds,  Ac, 
cuted  or  made  and  published  within  Upper  Canada,  executed  with- 
the  affidavit  may  be  sworn   before   the  registrar  or  ^^  o^'^hst ' 
deputy  registrar  of  the  county  in  which  the  lands  lie,  evidence  to  be 
or  before  a  judge  of  any  of  the  superior  courts  of  registered, 
law   or   equity,   or  any   judge    of   a    county  court 
within  his    county   in  Upper  Canada,   or  before  a 
commissioner  authorized    by   any  of   such  superior 
courts  to  take  affidavits ;  and  when  the  instrument  or 
will  has  been  executed  or  made  and  published  without  ^bi^d^^^ 
Upper  Canada,  the  affidavit  may  be  sworn  before  any 
of  the  persons  aforesaid,  or  before  the  mayor  or  chief 
magistrate  of  any  city,  borough  or  town  corporate  in 
Great  Britain  or  Ireland,  and  be  certified  under  the 
common  seal  of  such  city,  borough  or  town  corporate, 
or  before  a  judge  of  any  of  the  superior  courts,  or  cir- 
cuit courts  in  Lower  Canada,  or  before  a  commissioner 
authorized  by  any  of  the  superior  courts  of  common 
law  for  Upper  Canada,  to  take  affidavits  in  Lower 
Canada,  or  before  a  judge  of  the  supreme  court  of  any 
colony  belonging  to  the  Crown  of  Great  Britain,  or 
before  the  mayor  of  any  city,  borough  or  town  corpo- 
rate in  any  foreign  country,  or  any  consul  or  vice-con- 
sul of  Her  Majesty  resident  therein.     9  V.,  c.  34,  ss. 
7,  10;  18  v.,  c.  127,  s,  6;  12  V.,  c.  77,  s.  2;  19  V., 
c.  88,  s,  2 ;  16  V.,  c.  187,  s.  6.  jf  without 

(26.)  Where  the  proof  is  made  without  Upper  Can-  Upper  Can- 
ada, it  may  be  either  by  affidavit  or  by  a  declaration,  ada. 
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wherQby  the  law  a  declaration  in  writing  may  be  anb- 
stitated  for  an  affidavit.     9  V,,  c.  34,  a.  10;  18  V.,  c. 
127,  8.  5. 
And  how  (^^O  But  no  memorial  of  any  instrument,  or  of  a 

idontiflodL         will,  or  the  probate  thereof,  made  and  executed  or 
published  out  of  Upper  Canada,  shall  be  registered 
unless  the  instrument  or  the  will,  or  the  probate  there- 
of, be  identified  as  that  referred  to  in  the  affidavit  or 
declaration,  by  a  certificate  indorsed  on  the  deed,  con- 
veyance or  will,  or  probate  thereof,  under  the  hand  of 
the  person  before  whom  the  affidavit  or  declaration  is 
made.     9  V.,  c.  34,  s.  10. 
Gases  in  which      (27.)  When  the  witnesses  to  any  deed  or  will,  have 
the  witnesses    jj^,^  ^j.  ^j.^  permanently  resident  out  of  this  province, 
have  died  or.,      '        .       V-    i.         "^       ,  j-**^*^  y 

n)8ide  perma-    ^^^  grantee,  his  heirs,  executors,  administrators,  guard- 

nently  out  of  ians  or  trustees,  or  their  assignee,  may  make  proof  be- 
the  Province     fore  the  justices  in  general  quarter  sessions,  assembled 
provided  for.     [^  ^ny  county  of  Upper  Canada,  of  the  execution  of 
such  deed  or  will,  and  upon  a  certificate,  signed  by  the 
chairman  and  witnessed  by  the  clerk  of  the  peace,  that 
the  majority  of  the  magistrates  present  in  such  ses- 
sions, are  satisfied  by  the  proof  adduced  of  the  due 
execution  of  the  said  deed  or  will,  the  registrar  or  his 
deputy  shall  record  such  deed  or  will,  and  certificate, 
and  shall  certify  the  same.     9  V.,  c.  34,  s.  11. 
wJition^t^       (28.)  The  seal  of  any  corporation  affixed  to  any 
sufficient  evi-    deed,  memorial  or  instrument  in  writing,  shall  of  itself 
dence  to  just-  be  sufficient  evidence  of  the  due  execution  of  such 
ifjr  the  regis-     deed,  memorial  or  instrument  in  writing  by  such  cor- 

Jj^*^'*  ^^  ***®"^  P*^™^^*^"»  ^*^^  *^^  purposes  respecting  the  registering 
thereof,  and  no  further  evidence  or  verification  of  such 
execution  shall  be  required  for  the  puipose  of  registry, 
9  V.   c.  34  s  29. 

IHtoreof  attor-  (^'^•)  ^"3^  ^^^^^  ^^  ^^'^!  ^^  attorney  from  the 
iioy  may  be  grantor  or  grantors  under  which  an  instrument  is  exe- 
registered,  and  cuted,  may  be  registered  in  the  same  manner  as  a  deed 
how.  may  be  registered.     16  V.,  c.  187,  s.  7;  18  V.,  c. 

127,  8.  6. 

When  a  deed  (33.)  When  any  deed,  will  or  other  instrument,  em- 
relates  to  lands  braces  different  lots  or  parcels  of  land  situate  in  differ- 
c»liUee  in  the  ^^^  localities  in  the  same  county,  it  shall  only  be  neces- 
same  oountv,  ^ary  to  funiish  one  memorial  of  such  deed,  will  or 
one  memorial  other  instrument,  and  such  memorial  shall  be  copied 
slmll  be  suffi-  into  the  registry  book  for  the  city,  town,  township  or 
^^^^  place  in  which  the  different  parcels  or  lots  of  land  are 
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'sittiate,  in  the  same  manner  and  to  the  same  extent 
only  as  if  a  separate  memorial  had  been  furnished  in 
relation  to  the  lands  situate  within  each  such  city, 
town,  township  or  place  respectively,  and  the  registrar 
shall  make  the  necessary  entries  and  certificates  ac- 
cordingly.    16  v.,  c.  187,  8.  5. 

(34.)  A  sheriffs  deed  made  under  authority  of  law  Registrar  to 
of  land  sold  for  taxes  before  the  first  day  of  January  rejfister  sher- 
one  thousand  eight  hundred  and  fifty-one,  may  be  reg-  ^F^j^^^e^ 
istercd  upon  the  certificate  of  the  sheriff  under  his  ^g^^Qg  before 
hand  and  seal  of  office,  stating  the  name  of  the  pur-  ist  Jan.,  1851. 
chaser,  the  sum  paid,  the  number  of  acres  sold,  the  lot 
or  tract  of  which  they  form  a  part,  and  the  date  of  the 
shcrifFsdced,  and  such  certificate  may  comprise  a  sched- 
ule of  any  number  of  such  deeds,  and  the  registrar 
shall  receive  such  certificate  from  the  sheriff  in  place 
of  a  memorial,  and  shall,  on  production  of  the  sheritTs 
deed,  enter  on  record  a  transcript  thereof  which  shall   . 
be  deemed  sufiicient  registry.     16  Y.,  c.  182,  s.  66  ;  6 
G.  iv.,  c.  7,  s,  10. 

(35.)  A  sheriffs  deed  of  land  sold  for  taxes  after  the  On  what  evi- 
last  above-mentioned  day  may  be  registered  upon  the  ^^^^  sheriff's 
like  certificate  given  by  the  sheriff  to  the  purchaser,  g^j^  f^^  uxob 
signed   and   sealed  by  the  sheriff  as  above  provided,  gjnce  lat  Jan., 
and  containing  the  above-mentioned  particulars,  which  1851,  to  be 
certificate  shall  be  deemed  a  memorial,  and  the  regis-  registered, 
trar  upon  the  production  of  such  certificate  and  the 
deed,  shall  register  the  same  and  grant  a  certificate  of 
the  registry.     16  V.,  c.  182,  s.  65. 

(36.)  When  any  judgment  has  been  entered  up  in  Certificate  of 
any  suit  or  action  in  a  court  of  record  in  Upper  Can-  ^*^f T^'da** 
ada,  or  any  rule  or  order  made  by  the  court  of  Queen's  J^Q^  obtedned. 
bench  or  common  pleas,  or  by  a  judge  thereof,  or  by  a 
county  court,  directing  the  payment  of  money  other 
than  costs,  the  plaintiff  or  defendant  in  such  action, 
or  the  party  in  whose  favor  such  rule  or  order  has  been 
made,  or  his  attorney,  may  obtain  a  certificate  from  the 
clerk  of  the  court  in  which  such  judgment,  rule,  or  or- 
der has  been  obtained,  signed  by  the  clerk  and  under 
the  seal  of  the  court  in  the  form  following : — 

"  In  the  court  of  {as  the  case  may  be^  I  here- 

*'  by  certify  that  judgment  was  entered  up  between  A. 
'^  B.,  plaintiff,  and  C.  D.,  defendant,  on  the  day 

"  of  in  a  plea  of  for  dollars, 

**  debt  {or  damages)  and  dollars, 

**  costs,  or  that  a  rule  or  order  was  made  between  A. 
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''B.,  plaintiff,  and  C.  D.,  defendant,  (stating  the  name* 
^of  the  parties^  and  the  amount  and  mbject-matter  of 
"  the  order  as  the  case  may  be)  "  E.  F.,  Clerk." 

And  for  sach  certificate  the  clerk  may  charge  fifty 
cents.     9  V.,  c.  34,  a.  13 ;  22  V.,  c.  33,  a.  17,  (1869.) 
Such  certifi-  (37.)  The  party  obtaining  such  certificate,  or  his 

^^^tered^     attorney,  may  carry  the  said  certificate  to  the  registrar 
ofllctof  such    ^J  <ieputy  registrar  of  the  county  wherein  any  Unds 
registration.      Ii^  which  belong  to  the  party  against  whom  such  judg- 
ment has  been  entered,  or  rule  or  order  made,  and 
such   registrar  or  deputy  upon  the   receipt  thereof, 
signed  and  sealed  as  aforesaid,  shall  register  the  same ; 
and  the  registry  thereof  shall  be  deemed  a  registry  of 
the  judgment,  rule,  or  order,  for  the  purposes  of  this  AcL 
9  v.,  c.  34,  ss.  13  and  7 ;  13, 14  V.,  c  63,  s.  7 ;  22  V., 
C.33,  s.  17,  (1859.) 
Certiflcato  of        (38.)  When  any  deputy  clerk  of  the  Crown  or  the 
deputy  clerks   clerk  of  a  county  court  has  entered  up  any  judgment, 

of  the  crown  jj^  either  of  the  superior  courts  of  common  law  or  in 
and  clerks  of  .  _x  /      ^i  i   \         i        •         j 

county  courts  *"y  county  court  \as  the  case  may  Of,)  or  has  issued 

may  be  regis-  any  rule  or  order  aforesaid,  he  may  give  to  the  party 
tered  in  any  on  whose  behalf  the  same  has  been  entered,  or  to  his 
county.  legal  representative,  a  certificate  signed  by  him  of  such 

judgment,  nile,  or  order,  containing  the  like  particulars 
as  are  required  in  certificatesof  judgments,  rules  or  or- 
ders, given  by  the  clerks  of  the  Crown  and  pleas,  which 
certificate  may  be  roistered  in  the  registry  office  of 
any  county  in  Upper  Canada,  and  when  registered  shall 
have  the  like  force  and  efiect  in  binding  and  operating 
as  a  charge  upon  binds,  of  the  judgment  debtor  in  such 
county  as  certificates  of  judgments,  rules,  or  orders, 
granted  by  either  of  the  clerks  of  the  Crown  and  pleas 
at  Toronto.     19  V.,  c.  90,  s.  7 ;  19  V.,  c.  43,  s.  16 ;  22 
v.,  c.  33,  8.  17,  (1869.) 
Certificates  of      (39.)  Any  party  who  has  obtained  a  judgment  in 
derks  of  di-     any  division  court  exceeding  forty  dollars,  may,  at  any 
TMion  courts    ^j^^  ^^^  fourteen  days  from  the  day  of  givine  judff- 
tame  effect      nient,  obtain  a  certificate  of  such  judgment  from  the  clerk 
of  such  division  court,  in  the  form  used  in  the  supe- 
rior courts  as  near  as  circumstances  will  permit,  which 
certificate  shall,  on  the  request  of  the  party  obtaining 
the  same,  be  registered  in  the  same  manner,  and  on 
payment  of  the  same  fees  to  the  registrar  as  are  paid 
upon  certificates  of  the  judgments  of  the  superior 
courts,  and  such  registry  shall  bind  lands  to  the  same 
extent  as  they  would  have  been  bound  had  the  jadg- 
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ment  been  rendered  in  any  of  the  superior  courts.     13, 
14  v.,  c.  53,  s.  68. 

(40.)  Every  decree  of  foreclosure,  and  every  other  Wow  decrees 
decree  in  the  court  of  chancery,  or  in  any  county  court,  9^  ^'^^?1!^^* 
affecting  any  title  or  interest  in  land,  may,  at  the  instance  r^ristered 
of  any  person,  be  registered  in  the  registry  office  of  the 
county  where  the  land  is  situate,  on  a  certificate  given 
by  the  registrar  or  clerk  of  the  court,  stating  the  sub- 
stance and  effect  of  such  decree,  and  the  lands  affected 
thereby.     18  V.,  c.  127,  s.  4. 

(41.)   Every    decree    or    order    of  the    court   of  Registration 
chancery,  or  of  a  county  court   on  its  equity  side,  ^^  decree  or 
ordering  money,  costs,  charges  or  expenses  to  be  paid  ^®[  ^  ^^' 
by  instalments,   or  otherwise  to  any  person,  or  to  jq  ord^r  ^ 
be  paid  into  the  court,  or  to  the  credit  of  a  cause  in  bind  lands, 
the  court  or  otherwise,  may  be  registered  in  the  regis- 
try office  of  the  county,  on  the  certificate  of  the  reg- 
istrar or  deputy  registrar  of  the  said  court,  stating  the 
title  of  the  cause  or  matter  in  which  the  decree  or 
order  has  been  made,  the  date  of  the  decree  or  order, 
and  the  amount  of  money  thereby,  or  by  any  report 
made  in  pursuance  thereof,  ordered  or  decreed  to  bo 
paid,  and  such  certificate  shall  be  entered  and  recorded 
by  the  county  registrar  in  the  same  books  and  in  the 
same  manner  as  certificates  of  judgmenta  at  law.     20 
v.,  c.  66,  s.  10. 

(42.)  The  court  of  chancery,  or  a  county  court  Court  may 

on   its   equity   side,  upon   being   satisfied   by   proof  confine  the 

that  some   specified  part  of  the   real  estate  of  any  ®^®p*  of  the 

person  ordered  by  decree  or  order  of  the  court  to  I^15S*™!? 

e  '11  v        o!  •     4.  speciflea  prop- 

pay  any  sum  or  sums  of  money,  will  be  sutncient  sccu-  ^^y  proved  to 

rity  for  the  payment  of  such  sum  or  sums  of  money,  be  sufficient. 

may  direct  either  in  the  same  decree  or  order  or  by 

a  subsequent  decree  or  order,  that  the  charge  created 

by  any  such  decree  or  order  shall  be  confined  to  such 

part  of  the  real  estate  of  the  person  or  persons  so 

liable,  and  that  the  residue  of  the  real  estate  of  such 

person  shall  be  unaffected  by  such  registration,  and  in 

case  such  restriction  is  contained  in  the  original  decree 

or  order,  the  registrar's,  deputy  registrar's,  or  clerk's 

said  certificate  shall  state  the  same,  and  if  such  restriction 

is  contained  in  some  subsequent  order,  the  registrar's  or 

deputy  registrar's  or  clerk's  certificate  thereof  may  be 

registered  by  either  party.     20  V.,  c.  66,  s.  11.  ^h^i  only 

(43.)  The   filing  of  any  bill,  or  the   taking  of  any  ghaii  be  deem- 

proceeding,  in  the  court  of  chancery  in  Upper  Canada,  ed  notice  of 
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proceedings  in  or  county  court  on  its  equity  side,  in  which  bill  or 
chancery  by  proceeding  any  title  or  interest  in  lands  is  brought 
interest  in  ^^  question,  shall  not  be  deemed  notice  of  such  bill  or 
lands  shall  be  proceeding  to  any  person  not  being  a  party  to  such  bill 
called  in  ques-  or  proceeding,  unless  and  until  a  certificate  given  by 
^o°-  the  registrar,  deputy  registrar,  or  clerk  of  the  court, 

to  some  person  demanding  the  same,  in  the  form  men- 
tioned  in  this  section,  has  been  registered  in  the  regis- 
try office  of  the  county  in  which  are  situate  the  lands, 
of  which  the  title  or  interest  is  questioned  in  such  bill 
or  proceeding. 

FORV. 

*^  I  certify  that  in  a  suit  or  proceeding  in  chancery 
"  or  in  the  county  court  of  on  its  equity  side, 

"  (as  ifu!  case  may  ic,)  between  A.  B.  and  C.  D.,  some 
**  title  or  interest  is  called  in  question  in  the  following 
"  lands,  (stating  themy) 
As  to  suit  for  -^"^  °^  ^^^^  certificate  shall  be  required  to  be  regis- 
forcclosure.  tered  in  any  suit  or  proceeding  for  foreclosure  of  a  reg- 
istered mortgage.     18  V.,  c.  127,  s.  3. 

EFFECT  OP  RKGISTERINQ  OR  OMnTINO  TO  REGISTER. 

Deeds  not  reg-      (44.)  After  any  memorial  has  been  registered,  as  in 
istered  to  be     ^jjjg  ^ct  provided,  every  deed  and  conveyance  made 
Hubsemie^*"*  ^^^  executed  of  the  lands,  tenements  or  hereditaments, 
purchasers        ^^  ^^Y  V^^  thereof,  comprised  or  contained  in  such 
whose  deeds     memorial,  shall  be  adjudged  fraudulent  and  void  against 
axe  registered,  any  subsequent  purchaser  or  mortgagee  for  valuable 
consi  Icration,  unless  a  niemorial  thereof  be  registered 
in  the  manner  hereby  directed,  before  the  registering 
of  the   memorial  of  the  deed   or  conveyance   under 
which  such  subsequent  purchaser  or  mortgagee  may 
claim ;  and  every  ^levise  by  will  of  the  lauds,  tene- 
ments or  hereditaments  or  of  any  part  thereof,  con- 
tained in  any  memorial  registered  as  aforesaid,  made 
and  published  after  the  registering  of  such  memorial, 
shall  be  adjudged  fraudulent  and  void  against  a  sub- 
sequent purchaser  or  mortgagee  for  valuable  considera- 
tion, unless  a  memorial  ot  such  will  be  registered  in 
the   manner  herein  directed  ;  and  a  memorial  of  any 
further  mortgage  (whether  legal  or  equitable)  to  a  first 
mortgagee,  snail  in  like  manner  be  registered  before  it 
can  prevail  against  a  second  mortgagee  of  the  whole  or 
any  part  of  the  lands,  tenement8,hcreditaments  and  prem- 
ises comprised  in  the  first  mortgage.     9  V.,  c.  34,  s.  6. 
Act  not  to  rx-      (45.)  This  act  shall  not  extend  to  any  lease  for  a  term 
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not  exceeding  twenty-one  years,  where  the  actual  posses-  tend  to  ccrtaia 
won  goeth  along  with  the  lease.     9  V.,  c.  34,  s.  18.       ^®"®®®- 
•    (46.)  All  willa,  or  the  probates  thereof,  reconled  Wills  may  be 
within  the  space  of  twelve  months,  next  after  the  death  repstered 
of  the  devisor,  testator  or  testatrix,  shall  be  as  valid  ^^-lu-*^  ^  el  « 
and  effectual  against  subsequent  purchasers,  as  if  the  montlisailer  ■ 
same  had  been  recorded  immediately  after  such  death :  the  death  of  * 
and  in  case  the  devisee,  or  person  interested  in  the  the  testator. 
lands,  tenements  or  hereditaments,  devised  in  any  such 
will  as  aforesaid,  be  disabled  from  recording  the  same 
within  the  said  time  by  reason  of  the  contesting  of 
such  will,  or  by  any  other  inevitable  difficulty  without 
his  willful  neglect  or  default,  then  the  recording  the 
same  within  the  space  of  twelve  months  next  after  his 
attainment  of  such  will  or  probate  thereof,  or  the  re- 
moval of  the  impediment  aforesaid,  shall  be  a  suffi- 
cient recording  within  the  meaning  of  this  act.     9  Y., 
c  34,  s.  12. 

(47.)  The  registry  of  any  instrument,  will,  judgment.  When  regis- 
decree,  rule  or  order,  affecting  any  lands  or  tenements  tration  to  con- 
registered  under  this  or  any  fonner  act,  shall  in  equity  stitute  nottoe. 
constitute  notice  of  such   deed,   conveyance,   will   or 
judgment,  decree,  rule  or  order,  to  all  persons  claiming 
any  interest  in  such  lands  or  tenements  subsequent  to 
such  registry.     13,  14  V.,  c.  63,  s.  8;  22  V.,  c.  33,  s. 
17,  (1859.) 

(48.)  Every  judgment  entered  up  a2cainst  anv  per- l^^ffectof  judg- 
son  in  any  court  of  record   in   Upper  ^Canada,  before  ^^^  Ini 
the  first  day  of  January,  one  thousand  eight  hundred  Jan.,  1851  and 
and  fifty-one,  and  registered  since  that  day  or  here-  registered  af- 
after  registered  in  any  county  in  manner  aforesaid,  shall  terwards. 
affect  and  bind  all  the  lands  therein,  belonging  to  the 
person  against  whom  the  judgment  has  been  rendered, 
at  the  time  of  the  registering  thereof,  or  at  any  time 
afterwards,  in  like  manner  as  a  judgment  of  any  of  Her 
Majesty^s  superior  courts  at  Westminster  would,  when 
duly  docketed,  have  bound  lands  before  the  practice  of 
docketing  judgments  had  been  discontinued  in  Eng- 
land, and  whenever  any  judgment  had  been  registered  Or  registered 
before  the  first  day  of  January,  in  the  year  aforesaid,  J^y  ™    ^* 
the  party,  in  whose  favor  the  same  was  rendered,  may 
(if  not  already   done)   require  the   registrar  of  any 
county  to  mark  on  the  margin  of  such  registry  and 
sign  the  same  "registered  this  day  of 

A.  D.  j^  and  such  entry  of  registry  shall  have 

the  same  effect  from  such  date  as  if  the  judgment  had 
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been  registered  under  this  section,  and  the  registry,  or 
registry  of  any  certificate  of  any  judgment  as  in  tbia  • 
section  mentioned,  shall  be  deemed  and  taken  to  be  a 
registry  of  such  judgment  for  the  purposes  of  this  act 
13,  14  v.,  c.  63,  s.  1  and  7. 

(49.)  Every  judgment  entered  up  against  any  per- 
son in  any  court  of  record  in  Upper  Canada,  subse- 
quent to  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty-one,  shall,  so  soon  as  a  certificate  of 
such  judgment  has  been  duly  registered  in  any  county, 
afi'cct  and  bind  all  the  lands  within  such  county  be- 
longing to  the  person  against  whom  such  judgment 
has  been  rendered  at  the  time  of  the  registering  there- 
of,  or  at  any  time  afterwards  in  like  manner  as  a  judg- 
ment of  any  of  Her  Majesty's  superior  courts  at  West- 
minster would,  when  duly  docketed,  have  bound  lands 
before  the  practice  of  docketing  judgments  had  been 
discontinued  in  England,  and  shall  operate  as  a  charge 
upon,  and  shall  affect  and  bind  all  lands  in  that  county, 
of,  or  to  which  such  person,  was  at  the  time  of  register- 
ing such  judgment,  or  at  any  time  afterwards,  became 
seized,  possessed  or  entitled  for  any  estate  or  interest 
whatever  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder  or  expectancy,  or  over  which  such 
person  had  at  the  time  of  registering  such  judgment, 
or  at  any  time  afterwards,  any  disposing  power,  which 
he  might,  without  the  assent  of  auv  other  person, 
exercise  for  .his  own  benefit,  and  shall  be  binding  upon 
the  person  against  whom  judgment  has  been  so  en- 
tered up  and  registered,  and  against  all  persons  claim- 
ing under  him  after  such  judgment  and  registry,  and 
shall  also  be  binding  as  against  the  issue  of  his  body, 
and  all  other  persons  whom  he  might  without  the  as- 
sent of  any  other  person  cut  off  and  debar  from  any 
remainder,  reversion  or  any  other  interest  in  or  out  of 
the  said  lands,  tenements  or  hereditaments ;  and  every  ' 
judgment  creditor  shall  have  such  and  the  same  reme- 
dies in  a  court  of  equity  against  the  lands  so  charged 
as  aforesaid,  as  he  would  be  entitled  to  in  case  the  * 
person  against  whom  such  judgment  has  been  so  en- 
tered up  and  registered  had  power  to  charge  the  ajMne 
lands,  and  had  by  writing  under  his  hand,  agreed  to 
charge  the  same  with  the  amount  of  such  judgment- 
debt  and  interest;  and  all  such  judgments  shall  be 
claimed  and  taken  to  be  valid  and  effectual  according 
to   the  priority  of  registering  such   certificates,  but 
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nothing  herein  contained  shall  be  deemed  to  alter  or 
affect  any  doctrine  of  courts  of  equity  whereby  pro- 
tection is  given  to  purchasers  for  valuable  considera- 
tion without  notice.  13,  14  V.,  c.  63,  s.  2;  18  V.,  c. 
127,  a.  8. 

(60.)  A  decree  or  order  of  the  court  of  chancery  Decrees  and 
for  the  payment  of  money,  costs,  charges  or  expenses  ?"^®[*  ^  *^' 
when  registered,  shall  have  the  same  effect  as  a  regis-  jjjj.^  manner 
tered  judgment.     20  V.,  c.  56,  s,  10. 

(61.)  Every  rule  or  order  of  the  court  of  Queen's  All  rules  and 
bench  or  common  pleas,  or  of  a  judge  thereof,  direct-  prdere  direct- 
ing payment  of  money  other  than  costs,  and  every  rule  |^fnt  of  moner 
or  order  of  a  county  court  directing  such  payment,  jj^y  y^Q  regig. 
may  be  registered  in  the  registry  office  of  any  county,  tered. 
and  such  registration  shall  be  on  the  certificate  of  the 
same  officer,  and  shall  liavc  the  same  effect  as  the  regis- 
tration of  a  judgment  of  the  same  court.     22  V,,  c.  33, 
8.  17,  (1869.) 

(52.)  No  unregistered  judgment  shall  take   effect  How  far  reg- 
against  a  prior  registered  judgment,  unless  the  party  ^*^®^^^  i"^K* 
who  has  such  first  registered  judgment  has  for  one  year  ^^ajraiDsIt  uii- 
next  after  the  entry  of  such  judgment  neglected  to  put  registered 
his  execution  against  lands  in  the  hands  of  the  proper  judgments, 
sheriff.     13,  14  V.,  c.  63,  s.  1  ;  9  V.,  c.  34,  s.  13. 

(63.)  After  any  grant  from  the  Crown  of  lands  in  All  deed^,  de- 
Upper  Canada,  and  letters  patent  thereof  issued,  every  vises,  Ac,  exc- 
deed,  devise  or  other  conveyance,  executed  after  the  ®^^*^  "^rri* 
first  day  of  January,  one  thousand  eight  hundred  and  nmst^be'reK- ' 
fifty-one,  whereby  the  said  lands,  tenements  or  hered-  igtered. 
itaments  may  be  in  any-wise  aft'ected  in  law  or  equity, 
shall  be  adjudged  fraudulent  and  void,  not  only  against 
any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  but  also  against  a  subsequent  judgment- 
creditor  or  creditor  by  decree  or  order  in  chancery, 
who  has  registered  a  certificate  of  his  judgment,  de- 
cree or  order,  unless  a  memorial  of  such  deed  or  de- 
vise or  a  certificate  of  such  judgment  be  registered  as 
by  this  act  is  specified,  before  the  registering  of  the 
memorial  of  the  deed,  devise,  conveyance,  or  certifi- 
cate of  judgment,  decree  or  order,  under  which  such 
subsequent  purchaser,  mortgagee  or  judgment-creditor 
or  creditor  by  decree  or  order,  claims,  subject  never- 
theless, as  to  devisees,  to  the  provisions  contained  in 
the  forty-sixth  section  of  this  act :  but  nothing  herein 
contained  shall  affect  the  rights  of  equitable  mortgagees 
as  now  recognized  in  the  court  of  chancery  in  Up- 
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per  Canada.  13,  14  V.,  c.  63,  a.  3;  18  V.  c  127, 
8.  8. 

(54.)  No  judgment  of  any  coart  of  record  in  Up- 
er  Canada  shall  create  a  lien  or  charge  upon  any 
ands  within  the  same,  or  upon  any  interests  in  lands 
liable  to  seizure  or  sale  on  any  execution  against  lauds, 
until  such  judgment  has  in  the  manner  required  by 
law  for  registering  judgments,  been  registered  in  the 
registry  office  of  the  county  in  which  such  lands  are 
situate.     18  V.,  e.  127,  s.  1. 

(55.)  No  judgment-creditor  shall  be  a  necessary 
party  to  any  bill  for  the  foreclosure  of  mortgage,  so 
as  to  prevent  a  mortgagee  obtaining  a  complete  title 
by  such  foreclosure,  unless  such  judgment-creditor  has 
registered  his  judgment  in  the  county  registry  office 
as  aforesaid,  before  the  filing  of  the  bill  of  the  mort- 
gagee for  such  foreclosure.     18  V.,  c.  127,  s,  2. 

(56.)  The  doctrine  of  tacking  having  been  found  to 
be  productive  of  injustice,  therefore  every  deed  exe- 
cuted subsequent  to  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  fifty-one,  a  memorial  whereof 
has  been  or  may  be  duly  registered,  and  every  judg- 
ment recovered  since  that  day,  a  certificate  whereof 
has  been  or  may  be  duly  registered,  shall  be  deemed 
efiectual  both  in  law  and  in  equity  according  to  the 
priority  of  the  time  of  registering  such  memorial  or 
certificate ;  and  when  no  memorial  of  such  deed  has 
been  duly  registered,  then  such  deeds  shall  be  deemed 
efiectual,  both  at  law  and  in  equity,  according  to  the 
priority  of  time  of  execution.     13,  14  V.,  c.  63,  s.  4. 
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(57.)  An  affidavit  of  the  due  execution  of  any  cer- 
tificate of  payment  of  mortgage  money  executed,  pub- 
lished, or  made  in  Lower  Canada,  may  be  swoni  be- 
fore any  judge  or  commissioner  mentioned  in  the 
twenty -fourth  section  of  this  act.  See  18  V.,  c.  127,  s. 
5;  13,  14  Vic,  c.  65,  s.  6. 

(58.)  When  any  registered  judgment  or  mortgage 
has  been  satisfied,  the  registrar  or  his  deputy  : — 

(1.)  In  the  case  of  a  mortgage,  on  receiving  from 
the  person  entitled  to  the  amount  of  such  mortgj^e, 
or  his  attorney,  a  certificate  in  the  form  A,  duly 
proved  by  the  oath  of  a  subscribing  witness,  in  the 
same  manner  as  herein  provided  for  the  proof  of  deeds 
and  other  instruments  afiecting  lands ;  and 
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(2.)  In  the  case  of  a  judgment,  on  receiving  a  sat-  Juclgmenta. 
isfaction-piece  under  the  seal  of  the  court  in  which 
such  judgment  was  entered  signed  hy  the  clerk  thereof, 
may  write  tlie  word  **  discharged,*^  and  affix  his  name 
in  the  margin  of  the  register  wherein  the  said  mort- 
gage or  judgment  has  been  registered,  and  the  same 
shall  be  deemed  a  discharge  thereof;  and  such  certifi- 
cate or  satisfaction-piece  shall  be  filed  and  numbered 
and  entered  on  the  margin  of  the  register  under  the 
word  "discharged." 

(59.)  Every  such  certificate  of  payment  or  perform-  Efiectof  ref^- 
ance  of  the  condition  of  any  mortgage  by  the  mort-  ifltered  ccrtifi- 
gagee,  his  heirs,  executors,  administrators  or  assigns,  ^^* 
at  whatsoever  time  given,  and  whether  before  or  after 
the  time  limited  by  the  mortgage  for  payment  or  per- 
formance, shall,  when  so  registered,  be  as  valid  and 
effectual  in  law  as  a  release  of  such  mortgage,  and  as 
a  conveyance  of  the  original  estate  of  the  mortgagor 
therein  mentioned :  and  if  given  after  the  expiration 
of  the  period  within  which  the  mortgagor  had  a  right 
in  equity  to  perform  the  condition  shall  have  the  efiect 
of  defeating  any  title  remaining  vested  in  the  mort- 
gagee, or  his  heirs,  executors,  administrators  or  assigns, 
but  shall  not  have  the  effect  of  defeating  any  other  title 
whatsoever.  9  V.,  c.  34,  ss.  23,  24;  10,  11  V.,  c.  16, 
ss.  1  and  2. 

(60.)  Any  judgment  registered  against  land  may  be  Registry  of 
discharged  from  the  registry  of  the  county  where  the  l?^^§™?*\^"'^ 
same  is  registered,  on  the  production  to  the  registrar  ^^  certifiaSe 
of  such  county  of  a  certificate  signed  by  the  judgment-  of  judgment 
creditor,  or,  if  more  than  one,  by  any  one  of  them,  creditor, 
his  executors,  administrators  or  assigns,  to  the  follow- 
ing effect : — 

"  I  do  hereby  certify  that  a  judgment  rendered  in  p^^^  ^^ 
"  favor  of  A.  B.  against  C.  D.,  for  the  sum  of  $  ,  tiflcate. 

"  and  registered  in  the  registry  office  of  the  county  of 
"  ,  has  been  discharged."     20  V.,  c.  57,  s.  20. 

(61.)  Such  certificate  shall  be  proved  to  the  regis-  Proof  oC 
trar  by  the  affidavit  of  one  subscjibing  witness  who 
witnessed  the  execution  of  such  certificate,  which  afii- 
davit  may  be  taken  before  any  person  before  whom  an 
affidavit  for  the  registry  of  any  deed  or  other  instru- 
ment can  be  taken.     20  V.,  c.  57,  s.  20. 

(62.)  The  registry  of  a  judgment  may  also  be  dis-  The  registry 
charged  in  any  other  manner  provided  by  law,     20  V.,  of  a  judgment 
c  57,  s.  20.  "^y  ^  ''^^^' 
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(63.)  A  decree  or  order  of  the  court  of  chancery, 
or  of  a  county  court  on  its  equity  side,  for  the  pay- 
ment of  money,  costs,  chaises  or  expenses,  may  be  dis- 
charged in  the  same  manner  as  a  registered  judgment. 
20  v.,  c.  66,  8.  10. 

(64.)  Every  judgment  registered  against  land  in  any 
county  shall,  in  three  years  after  such  judgment  has 
been  registered,  cease  to  be  a  lien  or  charge  upon  the 
land  of  the  party  against  whom  such  judgment  was 
i*endered,  or  any  one  claiming  under  him,  unless  before 
the  expiration  of  the  said  period  of  three  years,  such 
judgment  be  re-registered ;  and  such  lien  or  charge 
shall  cease,  whenever  the  period  of  three  years  has  at 
any  time  been  allowed  to  elapse  without  a  further  re- 
registry.     20  v.,  Q.  67,  s.  19. 


Fees  to  regis- 
trars in  Upper 
Canada. 

Affidavits  of 
execution. 


Recording 
deeds. 


SberifTs  deeds. 

Certificate  of 
judgment 

Certificate  of 
suit 

Certificate  of 
decree. 

Certificate  of 
payment  of 
mortgage 
money. 

624 


FEES  OF  BEQISTRABS. 

(74.)  £very  registrar  shall  be  allowed  the  following 
fees  and  no  more,  that  is  to  say :  16  V.,  c.  187,  s.  8. 

(I .)  For  drawing  affidavit  of  execution  of  instrument 
and  memorial  brought  to  be  registered,  if  done  by  the 
registrar  or  his  deputy,  including  swearing  and  all 
certificates  thereof,  fifty  cents.     16  V.,  c.  187,  s.  8. 

(2.)  For  recording  every  deed,  conveyance,  will, 
power  of  attorney,  or  agreement,  including  all  neces- 
sary entries  and  certificates,  one  dollar  and  twenty-five 
cents,  but  in  c&se  such  entries  and  certificates  exceed 
eight  hundred  words,  then  at  the  rate  of  thirteen  and 
oue-third  cents  for  every  additional  hundred  words; 
but  in  counting  folios  to  be  charged  for  in  cases  within 
the  thirty-third  section  of  this  act,  only  one  certificate 
of  registry  shall  be  charged  for,  and  the  marginal  cer- 
tificates, notes,  or  references,  shall  not  be  charged  for. 
16  V.,  c.  187,  s.  6. 

(3.)  For  registering  a  sherifTs  deed,  seventy  cents. 
16  v.,  c.  182,s.  65. 

(4.)  For  registering  certificate  of  judgment.,  fifty 
cents,  and  satisfaction  thereof,  fifty  cents.  16  V.,  c. 
187,  s.  8. 

(5.)  On  registering  any  certificate  of  suit,  or  pro- 
ceeding in  equity,  fifty  cents.     18  V.,  c.  127,  s.  7. 

(6,)  On  registering  any  certificate  of  decree,  one 
dollar.     18  V.,  c.  127,  s,  7. 

(7.)  For  entering  certificate  of  payment  of  mortgage 
money,  including  all  entries  and  certificates  thereof 
fifty  cents.     16  V.,  c.  187,  s.  8. 
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(8.)  Drawing  affidavit  of  the  execution  thereof,  in-  Affidavits  of 
eluding  the  swearing  of  the  witness  when  done  by  the  execution, 
registrar  or  his  deputy,  fifty  cents.     See  No.  1,  and  s. 
68,  No.  1. 

(9.)  For  searching  records  relating  to  the  title  of  any  Seardiing  rec- 
lot  or  parcel  of  land,  not  exceeding  four  references,  ^^  *^ 
twenty-five  cents,  and  twenty-five  cents  for  every  addi- 
tional four  distinct  references,  and  so  in  proportion  for 
every  number  of  searches  made ;  but  in  no  case  shall 
a  general  search  into  the  title  of  any  particular  lot, 
piece  or  parcel  of  land,  exceed  the  sum  of  two  dollars. 

(10.)  For  every  extract  furnished  by  the  registrar,  Extracts, 
including  certificate,  twenty-five  cents,  and  where  the 
same   exceeds  one   hundred  words,  fifteen  cents  for 
every  additional  one  hundred  words  contained  in  sach 
extract  and  certificate.     16  V.,  c.  187,  s.  8. 

(75.)  The  registrar  or  his  deputy  shall  not  be  com-  No  deed,  Ac., 
pelled  to  register  any  deed,  conveyance,  will,  instru-  ?^^  '^m*" 
ment,  or  certificate  unless  the  fees  authorized  by  this  ^jj^  ^^  thqre- 
act  are  oaid  thereon.     9  V.,  c.  34,  a.  27,  oo  be  paid. 

SCOEDULE  A 
BEFEBIIKD  TO  IS  THX  58tH    SXCTIOK  OF  THIS   ACT. 

To  the  registrar  of  the  county. 

I,  A.  B.,  of  ,  do  certify  that  C.  D.  of  , 

hath  satisfied  all  money  due  upon  a  certain  mort- 
gage made  by  the  said  C.  D.  to  me,  bearing  date 
the  day  of  ,  one  thousand  eight 

hundred  and  ,  and  registered  at  , 

of  the  clock  in  the  forenoon  of  the  day 

of  following,  and  that  such   mortgage  la 

therefore  discharged. 

As  wrrxEss  MT  HAND,  this  day  of  ,18     . 

(Signed)  A.  B. 

9  v.,  c.  34. 
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CHAPTER   XII. 

DECLARATIONS  OF  USES  AND  TRUSTS. 

NOTES. 

1260.  Where  a  trustee  buys  in  his  ouni  name,  with  the  money  of 
another^  a  declaration  of  trust  is  u<)ually  made  by  deed-poll,  in 
which  the  trustee  declares  the  fact.%  and  that  his  own  name  is  only 
used  as  a  trustee  for  the  cestui  que  trust  who  is  the  real  purchaser. 
The  objection  to  this  plan  is  that  it  leaves  the  lepal  esUite  in  the 
trustee.  It  is  better,  therefore,  in  many  cases,  to  make  a  regular 
conveyance  of  grant  and  release  from  the  trustee  to  the  purchaser. 
A  very  short  form  indorsed  on  tlie  conveyance  to  the  trustee  will 
be  sufficient.  It  should  contain  a  recital  of  the  facts  and  conclude 
with  the  declaration  that  the  trustee  at  the  request  of  cestui  que 
trust  had  agreed  to  convey  the  premises  to  his  use,  which  are  then 
conveyed  for  a  nominal  pecuniary  consideration,  and  the  premises 
will  be  sufficiently  described  by  the  words  "  the  hereditaments  and 
premises  mentioned  and  comprised  in  the  within  indenture."  The 
trustee  simply  covenants  that  he  has  done  no  act  to  encumber. 

1261.  In  partitions,  salex^  or  exchanges  under  powers,  it  is  neces- 
sary to  revoke  the  use  limited  by  the  instniment  containing  the 
power  so  far  as  relates  to  the  property  in  question,  and  to  declare 
new  uses  therefor,  and  the  instrument  by  which  this  is  done  should 
recite  the  previous  instrument,  showing  the  creation  of  the  powers, 
so  far  as  relates  to  the  said  property,  and  the  power  of  revoca- 
tion, &c. 

1262.  As  to  lands  purchased  or  taken  by  way  of  exchange  or  par- 
tition, there  should  be  two  deeds.  (1.)  To  convey  the  lands  to  the 
trustees  of  the  settlement  to  hold  to  them,  their  heirs  and  assigns, 
to  the  uses  and  upon  the  trusts  to  be  declared  by  the  second  deed. 

(2.)  Should  recite  the  original  settlement  with  ito  uses,  trusts  and 
powers.  The  exercise  of  the  power  of  revocation  and  declaration 
of  new  uses  should  also  be  recited  and  the  conveyance  of  the  prem- 
ises to  the  trustees,  and  then  will  follow  the  declaration  that  said 
trustees  shall  stand  seized  or  possessed  of  the  same,  under  the  limi- 
tations of  the  original  settlement  and  with  the  same  powers  or  such 
of  either  as  are  then  capable  of  taking  effect. 

1263.  A  declaration  of  trust  is  sometimes  requisite  to  supply  a 
defect  in  some  previous  instrument,  as  where  trust  moneys  have  been 
advanced  on  mortgage  without  any  declaration  that  they  were  so 
on  joint  account  and  are  to  be  transmitted  to  the  sarvivors.     A 
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well  drawn  mortgage  deed  will  in  such  case  contain  a  clause  to  pro- 
vide for  this ;  and  so  where  a  mortgage  is  made  to  bankers  to  secure 
the  balance  of  a  hanking  account^  it  should  be  said  that  all  moneys 
advanced  by  the  banking  iirm  are  to  be  considered  as  advanced  on 
the  partnership  account,  and  in  case  of  death,  to  be  payable  to  the 
survivors.  If  such  clauses  have  been  omitted,  the  best  way  to  remedy 
the  defect  is  by  a  deed  of  declaration  of  trust  with  suitable  recitals. 
If  some  of  the  trustees  die  before  the  discovery  of  the  omission, 
the  personal  representatives  of  the  deceased  will  be  necessary  parties 
to  the  declaration  of  trust,  which  must  recite  the  death  of  the 
deceased,  and  the  character  of  their  representatives,  whether  execu- 
tors or  administrators.  If  they  are  executors,  the  date  and  probate 
of  the  will  appointing  them,  must  be  recited  ;  if  they  arc  adminis* 
trators,  the  granting  of  letters  of  administration,  the  time  when 
they  were  granted,  and  the  court  out  of  which  they  issued.  Next 
should  follow  that  the  surviving  trustees  arc  the  persons  really  enti- 
tled to  receh^e  the  mortgage  debt  hut  cannot  in  equity  give  valid 
releases  therefor,  because  of  the  omission  of  the  necessarv  stipu- 
lation to  that  effect,  and  then  the  representatives  of  the  deceased 
and  the  surviving  trustees,  should  declare  that  the  money  was  ad- 
vanced by  the  trustees  on  joint  account,  and  that  in  case  of  the 
death  of  any  of  them,  which  has  now  actually  happened  by  the 
decease  of  the  late  trustees,  (naming  them,)  their  executors  or  ad- 
ministrators, {as  the  case  mag  be^  and  naming  them  also,)  as  their  rep- 
resentatives were  to  have  no  interest  therein,  but  that  the  surviv- 
ing trustees  are  entitled  to  the  whole  of  the  moneys. 

Deeds  of  Disclaimer  and  Renunciation  by  Executors 

and  Trustees. 

1264.  Persons  appointed  executors  or  trustees^  should  disclaim  ot 
once^  if  they  do  not  mean  to  act,  and  be  very  careful  not  to  do  ang 
thing  which  may  be  construed  as  belonging  to  the  character  of  ex- 
ecutor or  trustee  in  the  premises,  otherwise  they  will  not  be  allowed 
to  disclaim.  A  formal  deed  is  the  best  course  in  substance  as  to  a 
trustee, 

1265.  A  person  appointed  both  executor  and  trustee  does  not  dis- 
claim his  trusteeship  by  renouncing  his  executorship,  but  both  offices 
must  be  disclaimed;  see  form  n.  1324;  and  if  the  will  has  been 
proved  by  other  executors  or  administration,  with  the  will  annexed 
taken  out,  those  facts  should  be  recited. 

1266.  Substitution  and  appointment  of  new  trustees  must  be  made 
in  conformity  with  the  power  in  the  deed  creating  the  trust ;  but 
if  that  deed  contain  no  such  power,  the  court  of  chancery  will  ap- 
point if  it  shall  appear  expedient,  and  trustees  so  appointed  have 
the  rights  and  powers  of  trustees  appointed  by  a  decree  in  a  suit 
duly  instituted,  and  the  lands  will  vest  in  the  new  trustees  on  thdir 
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appoiDtment  for  such  estate  as  the  coart  may  direct,  and  as  though 
the  continuing  trustees  had  duly  executed  all  proper  conveyances 
and  assignments  of  such  estate.  We  have  before  remarked  that 
cppointmenia  under  a  power  do  not  clothe  the  new  trustees  with 
ike  estate^  but  that  a  conveyance  or  assignment  thereof  most  be 
made  by  the  outgoing  and  continuing  trustees,  or  the  representative 
of  the  last  existing  trustee. 

1267.  One  instrument  will  be  sufficient  to  perfect  the  assurance 
if  entirely  new  trustees,  or  only  a  ainple  trustee  is  appointed,  to  fill 
the  vacant  office  ;  or  if  the  whole  property  is  real  estate  ;  but  if  the 
new  trustee  is  to  have  a  joint  estate  with  the  continuing  trustee, 
and  the  property,  or  part  of  it,  consists  of  chattels  real  or  personal, 
then  two  instruments  are  necessary,  (1.)  One  by  which  the  con- 
tinuing trustee  and  all  persons  in  whom  the  property  is  vested 
assign  the  same  to  a  temporary  trustee^  upon  trust  tnat  he  shall  by  (2.) 
another  deed  already  prepared  reassign  the  premises  to  the  continu- 
ing trustees  and  new  trustee  upon  the  trusts  of  the  original  settle- 
ment This  circuitous  method  is  necessary  because  chattels  arc 
not  within  the  statute  of  uses. 

1268.  When  one  instrument  is  sufficient  it  should  be  an  inden- 
ture, not  a  deed-poll,  and  the  new  trustee  should  execute  it,  and 
thereby  estop  himself  from  denying  his  acceptance  of  the  trusts. 

The  heir  of  a  deceased  trustee  need  not  join  because  the  whole 
estate  is  in  the  survivor  if  the  trustees  were  joint  tenants,  as  they 
ought  to  be  ;  but  if  by  mistake  they  were  tenants  in  common^  then 
the  heir  must  join. 

1269.  Wliere  the  property  is  personal  estate  the  method  of  as- 
signment is  much  the  same;  but  where  the  assignment  is  to 
entirely  new  trustees,  or  if  the  retiring  trustee  only  resigns  to  a  con- 
tinuing trastce,  or  trustees,  then  it  is  sufficient  to  limit  the  premises 
by  one  instrument  to  such  new  or  continuing  trustees. 

Appointments  on  Exercise  of  Powers. 

1270.  A  general  power  of  appointment  may  be  exercised  by  any 
instrument  by  which  the  property  might  have  been  disposed  of  to 
a  third  party,  but  if  a  particular  instrument  is  named,  that  alone 
can  effectuate  the  power,  and  if  any  other  special  manner  of  exe- 
cuting the  power  be  prescribed  that  also  must  be  closely  observed. 

1271.  A  married  woman  may  execute  a  power  without  refer- 
ence to  her  husband*8  consent,  and  so  may  all  persons  who  are  not 
infants  or  of  unsound  mind. 

1272.  A  deed-poll  is  usually  the  better  form  where  the  power  is 
to  be  exercised  by  an  instrument  in  writing,  simply  and  absolutely 
in  favor  of  one  or  more  appointees;  but  where  an  appointment 
among  children  or  other  objects  is  to  be  made  under  a  power,  an 
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indenture  is  preferable,  because  all  parties  executing  it  will  be 
estopped  from  disputing  its  validity.  This  form  is  also  to  be  used 
where  a  husband  makes  an  appointment  to  raise  a  jointure  for  his 
wife,  especially  where  a  terra  of  years  is  raised  and  vested  in 
trustees  as  a  security  for  the  due  payment  of  the  jointure : 
and  generally  where  others  besides  the  appointor  are  to  be  bound, 
or  where  the  trusts  do  not  take  effect  immediately.  In  all  such 
cases,  the  trustees  and  others,  should  execute  the  deed  in  evidence 
of  acceptance  and  concurrence. 

1273.  Illusory  appointments, — An  appointment  of  any  share  how- 
ever small,  as  one  shilling,  or  the  devolution  of  any  unappointed 
share  however  trifling,  is  not  illusory  either  in  law  or  eqmty  since 
the  statute  1  Will,  iv.,  c.  46,  except  where  the  instrument  creating 
the  power  declares  the  amount  of  the  share. 

1274.  Limitations  prior  to  tlie  power  are  often  recited,  but  ulte- 
rior limitations  in  default  of  appointment  are  only  referred  to  as 
being  set  out  "  in  the  now  reciting  indenture,"  or  more  briefly, 
as  in  the  case  of  tenant  for  life,  with  a  power  of  jointuring 
the  recital  may  be  that  by  a  certain  instrument,  [giving  date  and 
nature  thereof,]  the  propeity  was  limited  to  the  appointor  for  life, 
*'  with  divers  limitations  ever  after  his  decease,"  but  with  a  proviso 
enabling  him  to  jointure. 

1275.  The  appointmttft  clause  must  carefully  follow  the  terms  of 
the  power,  and  when  the  appointment  is  to  raise  portions  for  younger 
children^  the  particular  clause  by  which  this  power  is  limited,  should 
be  set  out;  next  recite  the  number  of  children  and  which  of  them 
are  to  take  under  the  present  appointment ;  next  follows  the  ap- 
pointment of  the  portions  which  the  trustees  of  the  original  instru- 
ment are  to  raise  in  pursuance  of  the  trusts  thereof  and  by  virtue 
of  the  present  appointment,  and  conclude  then  with  a  clause  that 
the  present  is  not  to  preclude  a  further  appointment,  or  prevent  the 
appointee  from  taking  share  in  the  residue. 

1276.  Appointment  of  a  jointure  maybe  in  the  form  n.1348, 
and  where  the  present  appointment  does  not  exhaust  the  power,  a 
farther  clause  may  be  added,  like  n.ld49. 

1277.  A  hotchpot  clause  is  often  expedient  where  the  appoint- 
ment does  not  exhaust  the  power,  see  n.l350. 

1278.  A  power  of  revocation,  if  reserved,  must  come  at  the  end 
of  the  deed  of  appointment  and  may  be  as 

Partition  Deeds. 

1279.  When  parties  cannot  agree  as  to  tlie  allotments,  the  best 
way  is  to  have  the  whole  property  surveyed,  valued  and  allotted  by 
competent  and  disinterested  persons,  and  then  for  the  parties  to 
draw  lots  for  the  choice  ;  but  it  often  happens  that  an  equal  partition 
of  the  property  is  not  possible,  and  then  the  parties  taking  the 
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shams  of  smallest  value,  receive  from  the  others  a  sum  of  money  in 
compensation  and  for  equality  of  partition. 

1280.  The  partition  of  freehold  estates  maybe  effected  by  as 
many  deeds  of  grant  and  release  as  there  are  allotted  shares,  or 
more  simply,  and  always  when  it  is  intended  to  limit  any  portion 
to  uses  to  bar  dower,  by  one  instrument  in  which  all  the  allotments 
are  made,  and  the  uses  declared  out  of  the  seisin  limited  to  a  re- 
leasee to  uses. 

1281.  In  leaseholds  which  are  not  within  the  statute  of  uses,  all 
parties  making  partition,  except  the  one  to  whom  the  allotment  is 
made,  concur  in  assisting  the  premises  to  him,  to  hold  to  him, 
during  the  residue  of  the  term  subject  to  the  rents  and  covenants 
of  the  lease. 

1282.  Parties, — Each  granting  party  should  be  of  a  distinct  part ; 
and  if  any  of  them  are  married  womeyiy  their  husbands  must  be 
teucurring  parties,  and  the  deed  must  be  duly  acknowledged  under 
the  Canadian  statute,  2  Yic,  c.  6 ;  and  any  husband  entitled  as  ten- 
ant by  the  courtesy^  must  join  as  a  conveying  party,  and  also  the 
heir  of  the  deceased  through  whom  he  claims.  The  releasee  to  uses 
(if  any,)  must,  of  course,  be  a  party,  and  where  any  share  is  to  be 
limited  to  uses  to  bar  dower,  the  trustee  for  that  purpose  must  be  a 
party,  though  indeed  in  this  case  the  releasee  to  uses  is  the  proper 
person  to  till  the  office  of  dower  trustee  also. 

1283.  The  recitals  should  state  the  agreement  to  make  partition, 
and  the  nature  of  the  estate  of  the  several  parties  in  the  property ; 
<r.  y,j  if  coheiresses  that  they  take  by  descent,  and  how  they  take ; 
if  joint  tenants  or  tenants  in  common,  that  they  take  as  purchasers, 
and  the  manner  how,  which  is  best  shown  by  reciting  the  instru- 
ment creating  their  estates  and  interests,  and  if  a  sum  of  money  is 
to  be  paid  for  equaliiy  of  partition  that  also  should  be  recited. 

1284.  The  testatum,  where  nothing  is  paid  for  equality  of  parti- 
tion, usually  states  a  nominal  consideration,  as  5s,  or  the  like  paid 
by  the  trustee  to  uses,  and  the  parties  making  the  partition,  grant, 
release,  convey  and  confirm  unto  the  trustee  and  his  heirs  according 
to  their  respective  undivided  shares,  estates,  and  interests  in  the 
premises. 

1286.  Money  for  equality  of  partition  should  be  set  out  and  pay- 
ment acknowledged  in  same  manner  as  in  an  ordinary  purchase  deed. 

1286.  The  operative  words  are  like  those  in  an  ordinary  convey- 
ance. If  the  conveyance  is  direct  to  the  party,  the  others  convey 
their  undivided  shares  to  him  as  in  n.  ;  but  if  partition  is 
tlirough  a  release  to  uses,  all  parties  making  the  partition  convey  to 
the  releasee. 

1287.  Parcels  are  best  set  out  in  as  many  schedules  as  there  are 
lots,  and  a  map  of  the  whole  premises,  in  which  each  allotment  is 
distinguished  by  a  particular  color,  is  a  highly  convenient  mode  of 
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asoertaining  the  part  conveyed  to  each  allottee,  and  sach  map  may 
be  either  at  the  back  or  in  the  margins  of  the  deed. 

1288.  The  habendum  will  make  the  allotment  to  each  party 
direct ;  or  will  limit  the  whole  premises  to  the  releasee  to  uses,  (if 
any,)  and  his  heirs,  to  the  uses  tlierein  after  declared,  and  then  allot 
the  shares  accordingly ;  and  if  there  are  coparceners ,  some  of  whom 
arc  married,  limitations  to  their  separate  use,  or  a  power  of  ap- 
pointment may  be  added,  or  any  other  uses  and  trusts  in  their  favor. 

1289.  Ab  to  dower  uses  the  releasee  to  uses  will  be  the  proper  per- 
son to  be  the  dower  trustee.  The  allotted  premises  are  first  limited 
to  the  trustee  and  his  heirs,  to  such  uses  as  the  allottee  shall  appoint, 
and  in  default  of  appointment  to  the  use  of  the  allottee  for  life  with- 
out impeachment  of  waste,  and  after  the  determination  of  the  estate, 
by  any  means  in  his  lifetime,  to  the  use  of  the  trustee,  his  execu- 
tors or  administrators,  during  the  life  of  and  in  trust  for  the  allot- 
tee, and  his  assigns,  with  an  ultimate  limitation  to  the  allottee,  his 
heirs,  and  assigns. 

1290.  Limitations  to  uses  to  bar  dower  are  of  rare  occurrence  in 
Canada,  and  it  seems  better  that  they  should  not  become  a  cus- 
tomary form. 

1291.  In  partitions  by  joint  tettants  the  habendum  may  be  omit«- 
ted  except  where  the  allotment  is  limited  to  uses  to  bar  dower,  one 
Joint  tenant  will,  except  as  aforesaid,  simply  release  his  share  to  the 
other. 

1292.  A  clause  to  prevent  warranty  is  useless  when  there  are 
qualified  covenants,  and  a  clause  of  re-entry  in  case  of  eviction,  is 
invalid  as  tending  to  a  perpetuity. 

1293.  The  actual  allotment  by  a  trustee  is  usually  by  indenture 
Appointing  the  several  parcels  as  already  mentioned. 

1294.  Partition  by  tenants  in  tail  requires  a  disentailing  assur- 
ance which  may  be  separate  or  contained  in  the  deed  of  partition. 

1295.  Partition  of  leaseholds  conveying  legal  estate  is  best 
effected  by  a  distinct  instrument  to  each  allottee  in  which  the  sev- 
eral assignors  assign  their  undivided  shares  in  the  allotment  to  the 
allottee  for  the  residue  of  the  tenn  with  the  usual  covenants. 

1296.  When  an  apportionment  of  rent  is  necessary  in  respect  of 
several  allotments  held  under  the  same  lease,  the  assignees  should 
enter  into  mutual  covenants  for  the  payment  of  the  rent,,  and  per- 
formance of  the  cove'nants  in  respect  of  the  assigned  premises,  with 
cross  powers  of  distress,  and  he  who  retains  the  original  lease  and 
other  documents  of  title  should  covenant  to  produce  them  to  the 
other  parties. 

Partition  under  Direction  o/*  (ftc  Court  o/f  Chancery. 

1297.  Bills  in  cJiancery  to  compel  partition  have  long  super- 
seded writs  of  partition ;  such  bills  are  filed  to  obtain  the  judgment 
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of  the  coart  as  to  the  rights  of  parties,  the  several  proportions 
they  should  take  in  the  property,  and  to  obtain  partition  accord- 
ingly. The  court  may  thereon  issue  a  commission  for  a  partition 
without  a  jury,  and  npon  rctnm  of  the  commission,  confirmation  by 
the  court  of  the  partition  so  made,  is  completed  by  conveyances 
between  parties. 

1298.  //  is  essential  to  support  a  bill  of  partition,  that  the  appli- 
cant show  a  clear  legal  title. 

1209.  The  commissiotiers  are  thus  appointed,  £ach  party  who 
^^pears  by  a  separate  solicitor,  is  entitled  to  name  four  persons  as 
commissioners,  and  they  join  and  strike  commissioners  names  in 
the  same  way  as  on  a  commission  to  examine  witnesses  abroad, 
except  that  each  defendant  joins  and  strikes  names  with  every 
other  set  of  defendants  as  well  as  with  the  plaintiff;  but  to  save 
this  great  expense  it  has  become  the  practice  for  the  parties  to 
agree  to  appoint  two  commissioners  who  are  generally  scientific 
persons  to  discharge  this  duty. 

1300.  Every  part  of  the  estate  need  not  be  divided ,  because,  e,  g,, 
to  divide  each  of  three  houses  of  different  values  into  three  parts 
would  be  to  spoil  every  house.  In  such  case  money  must  be  paid 
for  equality  of  partition  to  those  who  have  houses  of  less  value. 

1301.  Allotment  of  shares  should  be  by  some  indifferent  person 
called  in  by  the  commissioners  to  draw  lots  for  the  shares  of  each 
party,  but  the  choice  should  not  be  made  by  lot  where,  from  the 
peculiar  position  of  the  parties  and  the  situation  of  the  property, 
it  cannot  be  done  with  fairness.  In  such  cases  the  commissioners 
will  assign  the  shares  to  those  parties  to  whom  they  would  be  of 
most  value  independently  of  their  value  in  the  market 

1302.  An  order  for  conveyance  is  obtained,  after  the  commission 
is  returned  and  filed,  on  motion  of  the  party  who  issued  the  com- 
mission to  confirm  the  return  by  orders  nisi  and  absolute. 

1303.  The  title  deeds  which  belong  to  such  part  of  the  premises 
as  shall  be  allotted  to  any  party  alone,  are  decreed  to  be  delivered 
to  him,  and  as  to  those  which  relate  to  parts  allotted  to  any  parties 
jointly,  the  parties  are  to  apply  to  the  court  for  direction,  and  the 
court  directs  the  party  who  has  the  lai^cst  estate  entitled  to  hold 
them  upon  entering  into  a  covenant  to  produce  them  and  allow 
copies  to  be  taken  of  them  when  reqnired. 

Releases. 

1304.  Trustees  and  executors,  when  their  duties  are  all  done,  have 
a  right  to  a  release  by  deed  of  all  demands  from  cestui  que  trusts  or 
legatees. 

1305.  Form  of  release  from  legatee  to  executor  vfiW  be  found  in 
n.  1353,  which  may  be  varied  so  as  to  suit  several  legsiiecs  who 
release  bv  the  same  instrument. 
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1806.  Release  far  the  refiduaty  estate  should  recite  the  will,  the 
residuary  hequest,  the  death  of  the  testator,  the  probate  of  his  will, 
that  the  executors  have  discharged  all  the  testator*s  debts,  funeral 
expenses,  and  all  legacies,  and  tnen  state  the  amount  of  the  resid- 
uary estate,  and  that  the  whole  has  been  paid  to  the  residuary  leg- 
atee, who  should  then  release  the  executors  from  all  further  claim. 

1307.  If  future  claims  may  be  expected,  the  executors  have  a  right 
to  retain  a  sufficient  amount  of  assets  in  their  hands  to  meet  those 
claims,  but  when  this  is  not  or  cannot  be  done,  the  legatees  on 
receiving  their  legacies,  should  be  required  to  indemnify  the  execu- 
tors against  all  future  claim.  This  may  be  done  by  deed-poll  or 
indenture,  but  sometimes  an  indemnity  \%  given  by  bond^  {see  n.  676.) 

1308.  And  so  if  contingent  interests  are  assigned,  executors  have 
a  right  to  indemnity  against  any  responsibility  they  may  thereby 
incur,  and  this  is  generally  done  by  a  bond  in  a  penal  sum  of  double 
the  amount  of  the  trust  fund ;  suitable  recitals  should  set  out  the 
will  creating  the  contingency  and  the  reason  and  the  agreement  for 
assignment,  and  the  condition  of  the  bond  should  be  to  indemnify 
the  executors.  A  general  release  from  the  cestuis  que  trust  should 
accompany  this  or  an  indenture  may  comprise  both  objects. 

1309.  Release  by  ward  to  guardian  may  be  very  brief  and  simple, 
as  in  n,  1354. 

1310.  When  disputed  accounts  have  been  adjusted  and  paid,  espe- 
cially when  a  less  sum  is  paid  than  was  originally  demanded,  a 
release  from  the  creditor  is  often  desirable  and  should  contain 
suitable  recitals. 

1311.  Releases  between  partners  by  which  each  partner  releases 
the  other  from  all  claims  on  the  partnership  account  may  be  very 
brief,  though  a  longer  form  reciting  the  object,  institution,  progress 
and  dissolution  of  the  partnership  is  more  generally  used. 

1312.  Releases  from  creditors  to  debtors  who  compound  msj  he 
by  deed-poll  or  indenture,  and  when  the  full  amount  of  the  com- 
position is  paid  the  debtor  is  entitled  to  have  one.  In  either  form 
so  much  should  be  recited  of  the  composition  as  to  show  the  com- 
position agreed  upon ;  and  then  that  the  agreement  had  been  duly 
fulfilled,  after  which  follows  the  clause  of  release. 

Indemnities. 

1313.  Defective  title  or  latent  incumbrances  may  make  it  desir- 
able for  a  willing  purchaser  to  secure  himself  as  well  as  he  can  by 
an  indemnity  from  the  vendor ;  and  in  the  case  of  the  assignment 
of  a  term  in  leasehold  by  the  original  lessee,  it  is  usual  to  adopt  the 
same  precaution  and  require  indemnity  from  the  assignee  against 
all  the  express  covenants  of  the  original  lease ;  because  the  assignor 
remains  liable  upon  them  notwithstanding  the  assignment  and  even 
the  acceptance  of  the  assignee  as  tenant  by  the  lessor.     The  method 
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18  to  insert  in  the  assignment  a  clause  of  indemDity  against  such 
covenants,  but  as  the  assignee  has  the  custody  of  the  deed  of  as- 
signment, a  careful  vendor  sometimes  requires  a  bond  of  indemnity, 
or  a  separate  deed  of  covenant.  If  the  lease  is  executed  in  dupii- 
cate  nothing  more  is  needed. 

1314.  //*  defect  is  caused  by  loss  of  title  deeds  a  purchaser  may 
be  satisfied  with  a  bond  from  the  vendor  conditioned  to  be  void  if 
vendor  shall  within  a  stated  time  deliver  such  title  deeds  to  the 
purchaser ;  or  if  the  latter  shall  continue  in  quiet  enjoyment  of  the 
premises;  or  if  vendor  shall  pay  him  all  damages  and  expenses 
caused  by  the  loss,  but  sometimes  it  is  arranged  that  vendor  shall 
convey  other  lands  by  way  of  indemnity,  and  that  may  be  done  by 
indenture  reciting  the  loss  of  the  deeds  and  the  agreement  for  in- 
demnity. The  vendor  then  conveys  the  lands  to  trustees  upon 
trust  to  indemnify  the  purchaser  against  damages  and  expenses 
from  loss  of  the  deeds,  and  to  raise  money  by  sale  or  mortgage 
sufficient  to  repay  the  purchaser  such  damage  and  expenses ;  with 
a  proviso  for  cesser  of  the  term  on  delivery  of  the  deeds,  to  tlie 
purchaser ;  or  if  the  latter  remain  in  quiet  enjoyment  of  the  prem- 
ises for  a  stated  period,  or  on  vendor  paying  the  full  amount  of 
damages  and  expenses  incurred  by  said  loss  and  defective  title. 

The  vendor  also  covenants  to  indemnify  the  vendee  in  manner 
aforesaid,  and  covenants  absolutely  with  the  trustees  that  he  has 
good  right  to  convey,  for  quiet  enjoyment,  freedom  from  incum- 
brances, and  further  assurance.  Lastly  is  added  the  usual  power  to 
change  trustees,  see  n.  1223,  clause  13. 

1315.  Repayment  of  purchase  money  in  case  of  eviction  is  also 
secured  in  a  similar  manner. 

1316.  A  bond  for  quiet  enjoyment  against  all  mankind  is  sometimes 
given  where  the  vendor  cannot  show  any  title ;  but  where  the  in- 
demnity is  against  particular  claims  they  must  be  carefully  set  out 
so  as  to  show  exactly  what  the  purchaser  is  to  be  indemnified 
against. 

1317.  Where  one  of  the  conveying  parties  is  a  minor,  the  vendor 
may  retain  part  of  the  purchase  money  in  his  own  hands  until  the 
minor  attain  full  age  and  executes  the  conveyance ;  or  the  vendor 
may  execute  a  bond  by  way  of  guarantee  that  the  minor  when  of 
age  shall  execute  the  instrument,  and  if  the  minor  is  ^female,  then, 
beside  the  condition  for  avoiding  the  bond  in  case  the  minor  shall 
execute  on  attaining  twenty-one,  add : 

"  Or  in  case  of  her  marriage,  in  the  meantime,  she  and  her  hus- 
'*  band,  and  in  case  of  her  death,  her  heirs,  executors,  or  adminis- 
**  trators,  shall,  at  the  request  of  the  said  (purchaser,)  his  heirs  and 
'*  assigns,  (or  executors,  administrators  or  assigns,  as  the  case  may 
"  be,)  but  at  the  cost  of  the  said  {vendors,)  their  heirs,  executors, 
''or  administrators,  make,  do,  acknowledge,  enter  into,  execute 
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*'  and  perfect  such  assurances  for  conveying  and  assuring  the  estate 
**  and  interest  of  the  said  (minor)  in  tlie  said  premises  according 
'*  to  the  limitations  declared  concerning  the  same,  in  and  by  the 
^'  said  recited  indenture,  as  the  said  (purchaser,)  his  heirs  and  assigns 
••  (or  executors,  administrators  or  assigns,)  or  his  or  their  counsel  in 
'*  the  law  shall  require  ;  theUy  d:c, 

1318.  The  cost  of  such  indemnity  is  borne  by  the  vendor. 

Guarantees. 

1319.  Guarantees  by  watf  of  indemnity  are  usually  by  bond,  and 
are  generally  for  faithful  discharge  of  duty  by  clerks  and  confiden- 
tial servants ;  or  to  secure  the  value  of  goods  supplied*  by  whole- 
sale dealers  to  retail  traders  ;  or  the  balance  of  banking  accounts ; 
or  the  fulfillment  of  contracts  by  builders  and  others. 

1320.  A  guarantee  for  faithful  discharge  of  duty  is  usually  exe- 
cuted by  the  servant  and  his  surety,  and  the  bond  recites  the  en< 
gagement  of  the  servant,  and  that  the  obligee  has  required  security 
for  the  faithful  discharge  of  duty  by  the  servant,  conditioned  to  be 
void  if  the  duties  are  faithfully  performed. 

1321.  Guarantees  to  secure  payment  for  goods,  or  to  secure  the 
balance  of  a  banking  aeeounty  may  be  easily  and  concisely  drawn. 

1322.  Guarantees  for  specific  performance  of  a  contract  by  build- 
era,  dc,  should  set  out  accurately  the  nature  of  the  contract,  and 
that  the  principal  and  his  sureties  have  agreed  to  enter  into  a  bond 
for  the  due  performance  of  the  contract,  concluding  with  a  condi- 
tion for  avoiding  the  contract  if  it  is  performed  accordingly. 


FORMS. 

1823.  Memorandum  as  to  tfie  Ownership  of  Money  ad- 
vanced on  Mortgage. 

Memorandum.     That  of  91,500  secured  (with  interest  at 
per  cent)  by  a  mortgage  in  fee  of  even  date  herewith,  from  X.  Y. 
to  the  undersigned  A.  B.,  C.  D.  and  E.  F.,  on  hereditaments  at 
,  in  the  county  of  ,  $800  belongs  to  the  said 

A.  B.,  $600  to  the  said  C.  D.,  and  $100  to  the  said  E.  F. 
Dated.  Signed,     A.  B.  of  , 

C.  D.  of 
E.  R  of 
Malre  as  many  copies  of  this  as  there  are  parties. 
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1324.  Disclaimer  of  Trusts  and  Executorship  of  a  Will. 

To    ALL    TO    WflOM    THESB    PRK8KNTS    SHALL    COMB,    A.  B.,  of 

,  sends  greeting: — 

WuEBEAS,  G.  II.,  late  of  ,  Esq.,  deceased,  in  such 

manner  as  the  law  then  required  for  rendering  valid  devises  of  free- 
hold estates,  duly  signed  and  published  his  last  will  and  testament 
in  writing,  bearing  date  the  day  of  ,  and  thereby 

gave,  devised,  and  bequeathed  all  his  real  and  personal  estate  unto 
tlie  said  A.  B.  and  C.  D.,  their  heirs,  executors,  administrators  and 
assigns,  upon  trust,  &c.,  {htre  shortly  recite  the  willj  to  nhew  what 
trusts  were  thereby  reposed  in  A,  B.^  and  the  said  testator  thereby 
appointed  the  said  A.  B.  and  C.  D.  executors  of  his  said  will : 

And  WHEREAS  the  said  testator  departed  this  hfe  on  or  about  the 
day  of  ,  without  having  altered  or  revoked 

his  said  will : 

And  whereas  the  said  A.  B.  hath  never  in  any  respect  acted, 
and  hath  wholly  refused  to  act  in  proving  and  executing  the  trusts 
of  the  said  will ; 

Now  these  presents  witness  that  he,  the  said  A.  B.,  hath, 
from  the  decease  of  the  said  G.  II.,  fully  and  absolutely  disclaimed 
and  renounced,  and  by  these  presents  doth  fully  and  absolutely 
renounce  and  disclaim  All  the  real  and  personal  estate  and  effccto 
whatsoever  given,  devised,  or  bequeathed  by  the  said  will,  and  also 
the  offices  of  trustee  and  executor  of  the  said  will,  and  all  trusts, 
powers,  and  authorities  whatsoever,  by  the  said  will  expressed  to  be 
made  or  given  to  them,  the  said  A.  B.  and  C.  D.,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  and  all  rights  and  privileges 
thereunto  relating  or  in  any-wise  belonging  or  annexed. 

In  witness  whereof  the  said  A.  B.  hath  hereunto  set  his  hand 
and  seal  the  day  and  year  firat  above  written. 

Signed,  sealed,  and  delivered 

in  presence  of  \  A.  B.     I  Seal.1 

E.  F. 


1325.  Agreement  for  a  Partition  of  Freeholds. 

This  agreement,  made  this  day  of  ,  one 

thousand  eight  hundred  and  ,  between  A.  B.,  of 

,  of  the  first  part,  and  C.  D.  of  ,  of  the  second 

part,  and  E.  F.  of  ,  of  the  third  part. 

For  effecting  a  partition  of  the  after-mentioned  premises,  each 
of  the  said  parties  in  respect  of  his  undivided  third  share  under  the 
will  (dated  &c.)  of  M.  N.,  in  the  testator's  freehold  estates  of  in- 
heritance in  ,  agrees  with  the  other  of  them,  as  follows : — 
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(1.)  The  commissioner  of  the  said  A.  B.  for  the  aforesaid  par- 
tition  shall  be  X.  of  .     The  commissioner  of  the  said  C.  D. 

shall  be  Y.  of  .     The  commissioner  of  the  said  £.  F. 

shall  be  Z.  of 

(2.)  The  commissioners  shall  survey  the  said  estates,  and  pre- 
pare a  terrier  (and  if  they  shall  think  fit  a  map)  thereof.  The 
tet-rier  shall  state  the  forms  or  holdings  of  which  the  estates  con- 
sist, with  their  respective  occupations  and  rentals  (or  estimated 
rentals)  and  outgoings,  and  shall  also  state  under  each  form  or  hold* 
ing  the  particulars  comprised  therein,  affixing  a  number  (and  name 
if  any)  to  each  particular,  and  specifying  its  nature  and  quantities. 

(3.)  The  commissioners  shall  prepare  a  valuation  of  the  estates 
(including  wood  down  to  \s,  per  stick)  upon  the  basis  of  the  afore- 
said terrier,  and  divide  the  same  into  three  portions,  either  of  equal 
or  unequal  value,  directing  in  the  latter  case  what  sum  or  sums 
shall  be  received  and  paid  in  respect  of  each  portion  for  equality 
of  partition. 

(4.)  The  parties  shall  draw  lots  for  priority  of  choice ;  two  of 
the  portions  shall  be  successively  chosen  by  the  parties  entitled  to 
the  first  and  second  choice,  according  to  their  priorities,  and  the 
remaining  portion  shall  belong  to  the  third  party. 

(5.)  Each  of  the  parties  shall  have  assured  to  him  in  entirety  the 
portion  to  which  he  is  entitled  under  the  last  foregoing  clause,  (sub- 
ject to  any  sura  or  sums  directed  to  be  paid  in  respect  of  such  por- 
tion for  equality  of  partition,)  and  the  party  entitled  to  the  first 
choice  shall  hold  any  muniments  of  title  affecting  other  premises 
than  those  comprised  in  the  portion  assured  to  him,  and  execute  a 
covenant  for  their  production  to  each  owner  of  such  other  premiscsw 
The  principal  or  only  assurance  shall  be  executed  in  three  parts. 

(6.)  The  cost  of  this  agreement  and  all  expenses  under  it  shall 
be  defrayed  by  the  parties  equally. 

(7.)  The  opinion  of  two  of  the  commissioners,  or  (if  no  two 
shall  agree)  of  an  umpire  chosen  by  all  three,  shall  be  decisive  on 
all  questions  arising  under  this  agreement. 

(8.)  Each  party  may  appoint  a  person  in  the  place  and  with 
the  powers  of  every  original  or  future  commissioner  of  the  same 
party,  who  shall  die  or  become  incapable  to  act. 

Is  witness,  dsc,  {as  in  n.  1324.) 


1326.  Partition. 

This  iNDE?rruRE,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  between 

A.  B.,  of  the  of  ,  in  the  county  of  , 
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and  Province  of  Canada,  ,  of  the  first  part;  and  C.  D.,  of 

,  and  £.  D.,  his  wife,  of  the  second  part ;  and  F.  G.,  of 
,  {ffrantee  to  usesy)  of  the  third  part : 

Whereas,  by  an  indenture,  dated  the  day  of  , 

and  expressed  to  be  made  between  (parties,)  one  undivided  moiety 
of  the  hereditaments  intended  to  be  hereby  conveyed,  was  limited 
to  such  uses,  upon  and  for  such  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisoes,  and  declarations, 
as  the  said  A.  B.  should,  by  any  deed  or  deeds,  direct,  limit,  or 
appoint,  and  in  default  of,  and  until  and  subject  to  such  direction, 
limitation,  or  appointment,  to  the  use  of  the  said  A.  B.  and  his 
assigns,  for  his  life,  with  remainder  to  the  use  of  the  said  X. 
Y.,  and  his  heirs,  during  the  life  of  the  said  A.  B.,  in  trust  for  him 
and  his  assigns,  with  remainder  to  the  use  of  the  said  A.  B.,  his 
heirs  and  assigns ; 

And,  whereas,  ^he  said  C.  D.  is  seized  of  the  other  undivided 
moiety  of  the  same  hereditaments  for  an  estate  in  fee  simple  in 
possession,  free  from  incumbrances ; 

And,  whereas,  the  said  A.  B.  and  C.  D.  have  agreed  to  make 
partition  of  the  said  hereditaments  in  the  shares  and  manner  herein 
after  appearing,  and  the  said  E.  D.  liath  agreed  to  release  her 
right  of  dower  in  the  said  undivided  moiety  of  the  said  C.  D.  of 
the  said  hereditaments : 

Now  THIS  INDENTURE  WITNESSETH,  that,  in  pursuauce  of  the  said 
agreement,  and  in  consideration  of  the  premises,  he  the  said  A.  B. 
doth  hereby  direct,  limit,  and  appoint,  that  the  said  undivided 
moiety  comprised  in  the  said  indenture  of  the         day  of  , 

of  the  said  hereditaments  shall  henceforth  go  and  remain  to  the 
uses  herein  after  limited. 

And  THIS  INDENTURE  ALSO  WITNESSETH,  that  in  further  pursu- 
ance of  the  said  agreement,  and  in  consideration  of  the  premises, 
he  the  said  A.  B.  as  to  the  undivided  moiety,  comprised  in  the  said 
indenture  of  the  day  of  ,  of  the   said  heredita- 

ments, doth  hereby  grant,  and  he  the  said  C.  D.,  as  to  his  undi- 
vided moiety  of  the  said  hereditaments,  doth  hereby  grant,  and 
she  the  said  £.  D.,  as  to  the  same  undivided  moiety  and  ^'ith  the 
concurrence  of  the  said  C.  D.,  doth  hereby  release  unto  the  said 
F.  G.,  and  his  heirs,  All  and  singular  the  and  heredita- 

ments, situate  in  the  parish  of  ,  in  the  county  of  , 

specified  in  the  two  schedules  here  underwritten,  and  delineated  in 
the  map  drawn  in  the  margin  of  these  presents,  and  therein  col- 
ored, and  respectively,  all  those  (here  insert 
a  description  of  the  properti/y)  together  with  all  ways,  water- 
courses, rights,  privileges,  easements,  advantages,  and  appurten- 
ances whatsoever,  to  the  said  hereditaments  or  any  part  thereof 
appertaining,  or  with  the  same  or  any  part  thereof  held,  used,  or 

538 


FORMS. 

enjoyed,  or  repat^d  as  part  thereof  or  appurtenant  thereto; 
And  all  the  estate  and  interest  of  the  said  A.  B.,  C.  D.,  and 
£.  D.,  respectively,  in  the  said  premises;  to  hold  the  said 
premises  anto  the  said  F.  G.,  and  his  heirs;  to  the  uses  herein- 
after limited. 

And  it  is  hereby  declared,  that  the  appointment  and  grant 
and  release  herein  before  contained  shall  enure  ;  as  to  the  heredita- 
ments comprised  in  the  first  schedule  here  underwritten,  and  in  the 
said  map  colored  ,  with  their  appurtenances  as  afore- 

said ;  to  such  uses,  <kc.,  and  as  to  the  hereditaments  comprised  in 
the  second  schedule  here  underwritten,  and  in  the  said  map  col- 
ored ,  with  their  appurtenances  as  aforesaid  ;  to  such 
uses,  &c.,  [uses  to  bar  dower  in  favor  of  C.  D.,  t6.] ;  and  each  of 
them  the  said  A.  B.  and  C.  D.,  so  far  as  relates  to  the  one  undi- 
vided moiety,  to  which  he  claims  to  be  entitled  as  aforesaid,  of  the 
said  premises,  doth  hereby,  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  F.  G.,  and  his  heirs,  that, 
notwithstanding  any  thing  by  them  the  said  A.  B.  and  C.  D.,  re- 
spectively, or  any  of  the  ancestors  of  the  said  C  D.,  done  or 
knowingly  suffered,  they,  the  said  A.  B.  and  the  said  C.  D.  and 
E.  D.,  respectively,  now  have  power  to  assure  the  said  premises  to 
the  uses  and  in  manner  aforesaid,  and  free  from  incumbrances; 
and  that  they  the  said  A.  B.  and  C.  D.,  respectively,  and  their 
respective  heirs,  and  every  other  person  lawfully  or  equitably 
claiming  througli  or  in  trust  for  them  respectively,  or  the  ancestors 
of  the  said  C.  D.,  will,  at  all  times,  at  the  cost  of  the  party  requir- 
ing the  same,  execute  and  do  all  such  assurances  and  acts,  for  further 
or  better  assuring  all  or  any  of  the  said  premises  to  the  uses 
herein  before  declared  of  the  same  respectively,  as  by  the  said  A. 
B.  and  C.  D.,  respectively,  or  their  respective  heirs,  appointees  or 
assigns,  shall  be  reasonably  required. 

In  witness  whereof,  ic,  (as  in  n.  1324.) 

The  first  schedule  to  which  the  above-written  indenture  refers. 

The  second  schedule  to  which  the  above-written  indenture 
refers. 


1327.  Disclaimer  under  a  Will. 

These  presents  witness  that  I,  A.  B.,  have  renounced 
probate  of  the  will  (dated,  &c.)  of  X.  Y.,  and  have  never  acted 
m  the  trusts  or  powers  thereof;  and  that  I  disclaim  all  such 
trusts  and  powers,  and  all  estates  and  interests  by  the  said  will 
devised  and  bequeathed,  and  the  guardianship  of  the  testator^s 
children. 

In  witness  whereof,  (as  in  n,  1324.) 
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1328.  Equitablb  Release  (&y  covenant)  ^ a  Rent  chabge, 
on  the  Sale  of  part  of  the  Lands  charged. 

This  Indenturb,  made  the  daj  of  ,  one 

thousand  eight  hundred  and  ,  between  A.  B.  of  the 

first  part,  C.  D.  of  the  second  part,  and  E.  F.  of  the  third  part, 
witnesseth  as  follows : — 

For  effectuating  a  conveyance  by  indenture  of  even  date  herewith, 
by  the  said  C.  D.  to  the  said  £.  F.  and  his  heirs,  of  hereditaments 
at  ,  in  the  county  of  ,  the  said  A.  B.,  at  the 

request  of  the  said  C.  D.  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenants  with  the  said  £.  F.,  his  heirs  and  asi^igns, 
that  the  said  A.  B.,  his  heirs,  executors,  and  administrators,  will 
keep  the  said  £.  F.,  his  heirs  and  assigns,  indemnified  against  the 
yearly  rent-charge  of  $  to  the  said  A.  B.  during  his  life, 

granted  by  indenture,  (dated,  d:c.,)  and  thereby  charged  (amongst 
other  hereditaments,)  on  the  hereditaments  expressed  to  be  con- 
veyed by  the  said  indenture  of  even  date  herewith,  and  against  all 
arrears  of  such  rent-chargre,  and  the  expenses  of  recovering  the  same. 

In  witness,  ifec,  {at  in  r.  1324.) 


1329.  Release  of  Dower. 

Enow  all  men  by  these  presents  ;  That  I,  C.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  Province  of 

Canada,  widow  of  x\.  B.,  of  ,  deceased,  in  consideration 

of  the  sum  of  one  dollar,  to  me  paid  by  C.  D.,  of  the  , 

of  ,  in  the  county  of  ,  and  province  afore- 

said, (the  receipt  whereof  is  hereby  acknowledged)  do,  by  these 
presents,  grant  and  release  unto  the  said  C.  D.,  his  heirs  and  as- 
signs, all  my  dower  and  all  my  right  and  title  thereto,  of^  into,  or 
out  of,  ALL  AND  SINGULAR  (description  of  the  property^)  and  all 
other  my  estate  and  interest  in  the  said  premises: 

To  HOLD  the  same  unto  the  said  C  D.,  his  heirs  and  assigns,  forever. 

As  WITNESS  my  liand  and  seal  this  day  of  , 

one  thousand  eight  hundred  and 

Signed,  sealed,  and  delivered  ) 

in  presence  of  >  C.  B.     [Seal.] 

G.H.  \ 


1330.  Release  of  all  Demands. 

Know  all  men  bt  these  presents  :  That  I,  A.  B.,  of  the 

of  ,  for  and   in  consideration  of  the  sum  of 

dollars,  to  me  in  hand  paid  by  C.  D.,  of  ,  do,  by 

these  presents,  for  myself,  my  heirs,  executors,  administrators  and 
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assigns,  remise,  release,  and  forever  dischai^e  the  said  C.  D..  his 
heirs,  executors  and  administrators,  of  and  from  all  and  all  manner 
of  action  and  actions,  cause  and  causes  of  action,  suits,  debts,  dues, 
sums  of  money,  claims  and  demands  whatsoever,  in  law  or  in  equity, 
which  I  ever  had,  or  now  have,  or  which  I  or  my  heirs,  executors, 
administrators,  or  assigns,  hereafter  can  have,  by  rei^on  of  any 
matter,  cause,  or  thing  whatsoever,  from  the  beginning  of  the 
world  to  the  date  of  these  presents.*^ 

In  witness  whereof,  I  have  hereunto  put  my  hand  and  seal, 
this  day  of  ,  one  thousand  eight  hundred  and 

Signed,  sealed,  and  delivered  ) 

in  presence  of  >  A.  B.     [Seal.] 

G.  n.  S 


1331.  Special  Belease. 

Know  all  men,  &c.,  (aa  in  n.  1330,  to  the  *,  and  then  add:) 
arising  out  of  any  dealings,  or  transactions,  between  myself  and  the 
said  C.  D.,  at  my  warehouse  {or  shop,)  in  the  city  of  • 

In  witness  whereof,  &c.,  {as  in  n.  1324.) 


1332.  Belease  by  Creditor  named  in  an  Assignment. 

Know  all  men,  &c.,  {as  in  n.  1330,  to  the  *,  and  then  add :)  sav- 
ing and  excepting,  however,  and  without  prejudice  to,  all  my  nghts, 
remedies,  claims  and  demands,  and  the  rights,  remedies,  claims  and 
demands,  of  my  heirs,  executors,  administrators  and  assigns,  under 
a  certain  deed  of  trust,  bearing  even  date  herewith,  and  made  and 
executed  by  the  said  C.  D.  to  E.  F.,  upon  the  trusts  therein  expressed 
and  declared. 

In  witness  whereof,  <fec.,  {as  in  n,  1324.) 


1333.  Belease  of  Part  of  Mortgaged  Premises.* 

This  indenture,  made  this  day  of  ,  in  the 

year  between  A.  B.,  of  and  C.  D.,  of 

Whereas,  the  said  C.  D.  by  his  indenture  of  mortgage,  bearing 
date  the  day  of  ,  A.  D.  18     ,  did,  for  the  con- 

sideration and  for  tne  purposes  therein  mentioned,  convey  to  the 

*  A  release  of  a  lien  on  real  estate,  by  mortgage  or  jndgment,  should  bo  ac- 
knowledged, and  recorded  in  the  county  where  the  premiaeis  are  situated. 
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said  A.  B.  {or,  to  one  E.  F.,  by  mortgage  duly  assigned  to  the  said 
A.  6.,)  certain  lands  in  aforesaid,  of  which  the  lands 

hereinafter  described  are  part  and  parcel ;  and  the  said  C.  D.,  on  the 
day  of  the  date  hereof,  has  paid  nnto  the  said  A.  B.  the  sum  of 
dollars,  being  part  of  the  money  secured  by  the  mortgage  afore- 
said, as  therein  specified,  on  which  payment  the  said  A.  B.  hath 
agreed  {or,  and  the  said  A.  B.,  at  the  request  of  the  said  C.  D., 
hath  agreed)  to  release  to  the  said  C.  D.,  his  heirs  and  assigns,  the 
lands  hereinafter  described,  and  to  take  and  accept  the  residue  of 
the  said  mortgaged  premises  as  his  security  for  the  payment  of 
the  moneys  remaining  unpaid  on  the  said  mortgage :  Now 
THEREFORE,  tho  Said  A.  B.,  in  consideration  of  the  premises,  doth 
hereby  grant,  release,  imto  the  said  C.  D.,  his  heirs  and  assigns,  all 
that  part  of  the  said  mortgaged  lands,  bounded  and  described  as 
follows :  {that  is  to  my,  give  description :)  with  the  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  any-wise  appertaining :  To 
HOLD  the  said  Iand»  and  premises  hereby  released  and  conveyed  unto 
and  to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns,  free,  clear, 
and  discharged  of  and  from  the  lien  of  the  said  mortgage. 

In  witness  whereof,  the  said  A.  B.  hath  hereunto  set  his  hand 
and  seal,  the  day  and  year  above  written. 

Signed,  sealed,  and  delivered  ) 

in  presence  of  >  A.  Bw     [Seal.] 

G.  II.  S 


1334.  Release  of  a  Legacy. 

Know  all  men  by  these  presents:  That,  whereas  A.  B.,  of 
,  in  the  county  of  ,  and  Province  of  Canada, 

by  his  last  will  and  testament  in  writing,  bearing  date  the 
day  of  ,  A.  D.  18     .  did,  among  other  legacies  therein 

contained,  give  and  bequeath  unto  me,  C.  1).,  of  ,  in  the 

county  of  ,  and  province  aforesaid,  {addition,)  the  sum,  or 

legacy,  of  dollars,  and  of  his  said  will  and  testament  did  make 

and  constitute  E.  F.  the  sole  executor,  {or,  E.  F.  and  G.  H.  joint 
executors :)  Now  therefore,  I,  the  said  C.  D.  hereby  acknowledge 
the  receipt  from  the  said  E.  F.,  executor,  {or,  E.  F.  and  G.  H.,  ex- 
ecutors,) as  aforesaid,  of  the  said  sum,  or  legacy,  of  dol- 
lars, so  given  and  bequeathed  to  me  as  aforesaid,  and  do  acquit, 
release,  and  discharge  the  said  E.  F.  {or,  E.  F.  and  G.  H.,)  of  and 
from  all  legacies,  dues  and  demands  whatsoever,  under  or  by  irirtue 
of  the  said  last  will  and  testament,  or  against,  or  out  of,  the  estate 
of  the  said  A.  B. 

In. WITNESS  whereof,  Jbc,  {as  in  s.  1324.)       C.  D.     [Seal.] 
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13S5.  Release  General,  of  aU  Demands. 

This  indsnturb,  made  the  day  of  ,  in  the 

year  of  oar  Lord  one  thousand  eight  hundred  and  , 

between  of  the  first  part,  and  of  the  second  part : 

Wherbas,  there  have  been  divers  accounts,  dealings,  and  trans- 
actions between  the  said  parties  hereto,  all  of  which  have  now 
been  finally  adjusted,  settled  and  disposed  of,  and  the  said  parties 
hereto  have  respectively  agreed  to  give  each  other  the  mutual 
releases  and  discharges  hereinafter  contained  in  manner  herein- 
after expressed ; 

Now,  THEREFORE,  THESE  PRESENTS  WITNESS,  that  lu  Considera- 
tion of  the  premises  and  of  the  sum  of  five  shillings,  of  lawful 
money  of  Canada  to  each  of  them,  the  said  parties  hereto  respect- 
ively paid  by  the  other  of  them  at  or  before  the  scaling  and  delivery 
hereof  (the  receipt  whereof  is  hereby  acknowledged,)  each  of  them, 
the  said  parties  hereto  respectively,  doth  hereby  for  himself  (and 
herself)  respectively,  his  (and  her)  respective  heirs,  executors,  admin- 
istrators, and  assigns,  remise,  release,  and  forever  acquit  and  dis- 
charge the  other  of  them,  his  (and  her)  heirs,  executors,  administra- 
tors, and  assigns,  and  all  his,  (her)  and  their  lands  and  tenements, 
goods,  chattels,  estate  and  etfects  respectively  whatsoever  and  where- 
soever of  and  from  all  debts,  sum  and  sums  of  money,  accounts, 
reckonings,  actions,  suits,  cause  and  causes  of  action  and  suit, 
claims  and  demands  whatsoever,  either  at  law  or  in  equity,  or  other- 
wise howsoever,  which  either  of  the  said  parties  now  have,  or  has, 
or  ever  had,  or  might  or  could  have  against  the  other  of  them,  on 
any  account  whatsoever,  of  and  concerning  any  matter,  cause,  or 
thing  whatsoever  between  them,  the  said  parties  hereto  respectively, 
from  the  beginning  of  the  world,  down  to  the  day  of  the  date  of 
these  presents. 

In  witness  whereof,  <fec.,  (as  in  n.  1324.) 


1336.  Release  from  one  Joint  Tenant  io  Another. 

This  indenture,  made  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  , 

between  D.  J.,  of  ,  widow  of  W.  J.  late  of  , 

and  sister  of  S.  C.  of  ,  of  the  one  part,  and  the  said  S. 

C.  of  ,  of  the  other  part : 

Whereas,  the  said  D.  J.  and  S.  C,  are  and  stand  jointly  seized 
to  them  and  their  heirs,  of  and  in  all  those  messuages,  dsc,  situate 
in  the  township  of  ,  in  the  county  of  ,  (here 

insert  an  accurate  description  of  the  property.) 
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Now,  THIS  INDENTURE  WITNESSETH,  that  foF  End  in  Considera- 
tion of  the  sum  of  by  the  said  S.  C.  to  the  said  D.  J. 
in  hand  paid  at  or  before  the  sealing  and  delivery  hereof,  (the  re- 
ceipt whereof  is  hereby  acknowledged,)  she  the  said  D.  J.  doth 
by  these  presents,  grant,  release  and  confirm  unto  the  said  8.  C. 
and  his  heirs,  all  and  singular,  the  above  mentioned  messuages, 
farms,  lands,  tenements,  hereditaments  and  premises,  herein  before 
mentioned  to  be  the  joint  estate  of  them  the  said  D.  J.  and  S.  C. 
with  their  and  every  of  their  usual  or  legal  appurtenances,  and  all 
the  estate,  &c.  To  hold  the  said  premises,  unto  and  to  the  use  of 
the  said  S.  C,  his  heirs,  and  assigns.  [Add  covenants  by  D.  J. 
that  she  is  lawfully  seized  of  one  moiety  of  the  premises,  in  joint- 
tenancy  with  the  said  8.  C.  hath  good  right  to  grant, 
for  quiet  enjoyment,  free  from  incumbrances,  , 
and  for  further  assurance.] 

In  witness,  &c.,  {a$  in  n.  1324.) 


1337.  Release  of  Dower. 

To     ALL    to    whom    these    PRESENTS    SHALL    COME  I    We,  A.  B., 

at  present  residing  in  the  township  of  in  the  county  of 

,  in  tlie  Province  of  Canada,  ,  and  C.  B.  his  wife, 

at  present  residing  at  ,  in  the  kingdom  of  ,  out 

of  the  Province  of  Canada  send  greeting : — 

Whereas  the  said  A.  B.  by  a  certain  deed  heretofore  made  by 
him  of  the  one  part,  and  £.  F.  of  the  other  part,  did  grant,  and 
convey  to  the  said  E.  P.,  his  heirs  and  assigns,  that  certain  parcel 
of  land  and  premises  situate,  lying  and  being  in  the  ,  of 

in  the  county  of  ,  and  Province  of  Canada,  and 

being  composed  of  {description;) 

And  whereas  by  reason  of  the  sdd  C.  B.,  residing  out  of  Can- 
ada, she  was  unable  to  join  in  the  said  deed  for  the  purpose  of  re- 
leasing her  dower  and  right  of  dower  in  tlie  said  land ; 

And  whereas  the  said  deed  contained  a  covenant  on  the  part  of 
the  said  A.  B.,  that  he  would  with  all  convenient  dispatch  procnrc 
such  release  of  dower  therein  as  hereinafter  appears ; 

Now  KNOW  TE,  that  I,  the  said  C.  B.,  in  consideration  of  the 
premises  and  of  the  sum  of  five  shillings  of  lawful  money  of  Can- 
ada to  me  paid  by  the  said  £.  F.,  the  receipt  whereof  is  hereby 
acknowledged,  and  with  the  full  consent  of  my  husband  testified 
by  his  being  a  party  to  and  executing  these  presents,  do  hereby  in 
pursnance  of  the  statute  in  that  behalf  in  force  in  that  part  of 
Canada  called  Upper  Canada,  grant  and  release  nnto  the  sud  K.  F., 
)iis  heirs  and  assigns,  all  dower  and  right  of  dower  wl^ch  I  now 
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have  iu  or  oat  of  the  said  land,  or  which  I  might  hare  in  the  event 
of  surviving  my  said  husband  or  otherwise  howsoever. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seal* 
tiiis  day  of  ,  in  the  year  of  our  Lord  one  thou- 

sand eight  hundred  and 

Signed,  sealed,  and  delivered  )  A  B      FSrat.! 

I  HBREBv  certify  that  the  within  is  the  deed  mentioned  and  re- 
ferred to  in  the  memorial  ,  and  in  the  made 
and  taken  before  me  this                     day  of                    ,  18     . 


1338.  Release  to  a  Guardian. 

Know  all  men  by  these  presents  :  That  A.  B.  of  , 

son  and  heir  of  B.  B.,  deceased,  doth,  by  these  presents,  remise, 
release,  and  forever  quit  claim  unto  C.  D.,  of  ,  his  guar- 

dian, all  and  all  manner  of  action  and  actions,  suits,  reckonings, 
accounts,  debts,  dues  and  demands  whatsoever,  which  he,  the  said 
A.  B.,  ever  had,  now  hath,  or  which  he,  his  executors  and  admin- 
istrators, at  any  time  hereafter,  can  or  may  have,  claim,  or  demand, 
against  the  said  C.  D.,  his  executors  or  administrators,  for,  touch- 
ing, and  concerning  the  management  and  disposition  of  any  of  the 
lands,  tenements,  and  hereditaments  of  the  said  A.  B.,  situate, 
<kc.,  or  any  part  thereof,  or  for,  or  by  reason  of  any  moneys,  rents, 
or  profits,  by  him  received  out  of  the  same,  or  any  payments  made 
thereout,  during  the  minority  of  the  said  A.  B.,  or  by  reason  of 
any  matter,  cause,  or  thing  whatsoever,  relating  thereto,  from  the 
beginning  of  the  world  to  the  day  of  the  date  hereof. 

In  witness  whereof,  (as  in  n,  1337.) 


1339.  Release  of  a  Trust. 

To  ALL,  &c.,  A.  B.,  of  ,  sendeth  greeting: — 

Whereas,  by  indenture  bearing  date  ,  made  between 

,  [here  recite  the  deed^  in  which  said  indenture  the  said 
A.  B.  doth  hereby  declare  that  his  name  was  only  used  in  trust, 
for  the  benefit  and  behoof  of  C.  D.,  of 

Now  KNOW  ye,  that  I,  the  said  A.  B.,  in  discharge  of  the  trust 
reposed  in  me,  at  the  request  of  the  said  C.  D.,  by  these  presents 
for  me,  my  executors  and  administrators,  do  freely  and  absolutely 
remise,  release,  surrender,  assign   and  set  over  unto   the   said  O. 
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D.,  his  executors,  &c.,  all  the  estate,  right,  title,  interest,  use, 
benefit,  privilege,  and  demand  whatsoever,  which  I,  the  said  A.  B., 
have,  or  may  have,  or  claim,  of,  or  to  the  said  premises,  or  of  and 
in  any  sum  of  money,  or  other  matter  or  thing  whatsoever,  in  the 
said  indenture  mentioned ;  so  that  neither  I,  the  said  A.  B.,  my 
executors  or  administrators,  nor  any  of  us,  at  any  time  hereafter, 
shall  or  will  ask,  claim,  challenge  or  demand,  any  interest,  ^c,  or 
other  thing,  in  any  manner  whatsoever,  by  reason  or  means  of  the 
said  indenture,  or  any  covenant  therein  contained,  but  thereof  and 
therefrom,  and  from  all  actions,  suits,  and  demands,  which  I,  my 
executors,  administrators,  or  assigns,  may  have  concerning  the 
same,  shall  be  utterly  excluded  and  forever  debarred  by  these 
presents. 

In  witness  whkrbof,  dsc,  (a«  in  n.  1337.) 
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1340.  Powers  of  Attorney. 

A  POWER  OF  ATTORNEY  IS  R  Written  anthority  whereby  one  per- 
son empowers  another  to  do  for  him  a  certain  act  or  certain  acts 
therein  specified^  and  although  it  is  usaal  to  insert  a  clause  to  the 
effect  that  the  attorney  to  whom  the  power  is  delegated  may  act  as 
fully  and  absolutely  as  the  party  who  delegates  the  power,  this  in 
fact  conveys  iio  additional  power  beyond  that  which  is  specially 
delegated  and  defined  in  the  previous  part  of  the  instrument.  The 
act  to  be  done  must  be  clearly  set  forth,  and  no  words  of  a  general 
kind  coming  afterwards  will  be  permitted  to  imply  a  power  to  do 
other  actSj  or  any  thing  which  is  not  necessary  to  the  effective  trans- 
action of  the  business  specially  set  out  as  the  object  of  the  power. 

I^  however,  an  attorney  exceeds  his  power  and  his  principal 
adopt  any  part  of  what  he  has  so  done  in  excess  of  his  power,  the 
law  will  imply  the  adoption  of  the  whole.  The  principal  cannot  in 
such  case  choose  to  adopt  what  he  may  think  advantageous  to  him- 
self, and  disavow  the  rest ;  but  must  accept  all  or  none. 

The  signature  of  an  agent  under  a  power  should  be  "  A.  B.,  by 
his  attorney  C.  D. ;"  the  name  of  the  principal  standing  first ;  for 
if  he  were  to  sign  C.  D.,  attorney  for  A.  B.,  he  would  make  him- 
self personally  responsible,  as  many  have  found  out  to  their  cost. 

If  notice  be  given  to  an  ^ent  as  to  any  business  within  the 
limits  of  his  "  power,"  and  while  he  is  actually  engaged  in  transact- 
ing that  business,  such  notice  will  be  notice  to  the  principal  or  party 
whom  he  represents.  An  agent  cannot  execute  an  instrument  under 
seal  without  his  power  of  attorney  is  also  under  seal. 

It  is  better  to  register  a  power  of  attorney  to  convey  lands, 
though  not  absolutely  necessary  to  do  so ;  but  in  general  a  careful 
purchaser  will  not  be  satisfied  without  such  registration  or  an 
attested  copy  of  the  power,  and  it  is  a  saving  of  trouble  and  ex- 

Eense  to  register  it  rather  than  to  give  every  purchaser  a  copy ; 
esides  which  titles  of  which  the  power  forms  a  link  will  be  thus 
placed  beyond  dispute  quoad  the  power,  and  much  inconvenience 
may  be  prevented  in  after  years  when  it  may  not  be  easy  to  find 
the  original  power. 

The  registration  should  be  by  a  memorial,  in  which  the  power  is 
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recited,  word  for  word,  and  the  execution  of  the  power  and  memo* 
rial  must  be  evidenced  in  the  same  manner  as  the  execution  of  a 
conveyance  of  land,  and  when  the  power  is  revoked  such  revocation 
should  be  regist^^rcd  in  like  manner  and  in  the  same  office. 

An  attorney  cannot  delegate  his  power  to  another  without  ex- 
press authority  so  to  do,  according  to  the  maxim  of  law  delegatus 
non  potest  delegare.  If,  therefore,  it  is  intended  to  allow  him  to  do 
so  the  instrument  must  contain  a  power  of  substitution. 

A  principal  is  bound  by  the  declarations  of  his  agent  concern- 
ing the  business  which  he  has  given  him  power  to  transact,  if  they 
are  made  when  actually  transacting  that  business.  It  is  therefore 
very  important  to  exorcise  caution  in  the  choice  of  an  agent  lest 
through  his  careless  or  fraudulent  representations,  the  principal 
should  find  himself  liable  to  third  parties  who  have  not  been  dealt 
with  in  the  fair  or  careful  manner  in  which  he  would  have  dealt 
with  them  himself. 


1341.  General  Power  of  Attorney. 

Know  all  men  by  these  presents  :  That  I,  A.  B.,  of  , 

hereby  appoint  C.  D.,  of  ,  to  be  my  attorney,  in  my 

name  and  on  my  behalf,  to  manage,  demise,  grant,  mortgage, 
sell,  exchange,  and  dispose  of  all  or  any  of  the  messuages, 
lands,  tenements,  and  hereditaments,  of  or  to  which  I  am  now, 
or  shall  become  seized,  possessed,  or  entitled,  and  to  pay  all 
taxes,  rates,  charges,  and  expenses,  and  make  all  other  pay- 
ments whatsoever  which  shall  be  payable  or  grow  due  for  or 
on  account  of  any  of  the  said  lands,  tenements,  and  heredita- 
ments ;  and  to  fell  any  timber  or  other  trees,  which  are  or  shall  be 
upon  any  of  the  said  lands,  tenements,  and  hereditaments,  and  to 
sell  and  dispose,  as  he  shall  think  fit,  of  such  timber  and  trees ; 
And  to  make  allowances  to  and  arrangements  with  all  or  any  of  the 
tenants  or  occupiers  for  the  time  being  of  the  said  messuages, 
lands,  tenements,  and  hereditaments,  and  to  accept  surrenders  of 
leases  and  tenancies,  and  generally  to  act  in  relation  thereto  as  fully 
and  effectually  as  I  myself  could  do  ;  And  also,  in  my  name,  and 
on  my  behalf,  to  demand,  sue  for,  collect,  and  receive  all  the  rents 
and  profits  now  due,  or  which  shall  become  due  in  reject  of  the 
said  premises,  and  to  give  effectual  receipts  and  discbarges  for  such 
rents  and  profits,  or  so  much  thereof  as  shall  be  received ;  And,  in 
case  of  non-payment  of  the  said  rents  and  profits  or  any  of  them, 
or  any  part  thereof,  in  my  name  and  on  my  behalf,  to  enter  into 
and  upon  all  or  any  of  the  tenements  apd  hereditaments  in  respect 
j)f  which  any  rents  or  profits  shall  be  unpaid  ;  and  for  the  same  rents 
and  profits,  and  the  costs  and  expenses  incurred  by  or  incidental  to 
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the  non-payment  thereof,  to  distrain,  and  the  distress  and  distresses 
there  tbund  to  dispose  of  in  dae  course  of  law ;  And  to  take  and 
nse  all  lawful  proceeding  and  means  for  recovering  and  receiv- 
ing the  said  rents  and  profits,  and  for  evicting  and  ejecting  defaulting 
tenants  and  occupiers  from  all  or  any  of  the  said  premises,  and  de- 
termining the  tenancy  or  occupation  thereof,  and  for  obtaining, 
recovering  and  retaining  possession  of  all  or  any  of  the  premises 
held  or  occupied  by  such  defaulters ;  And  also,  in  my  name  and 
on  my  behalf,  to  commence  and  prosecute  and  to  defend  at  law  and 
in  equity  all  actions,  suits,  claims,  demands,  and  proceedings  touch- 
ing the  said  messuages,  lands,  tenements,  and  hereditaments,  or  the 
estate,  interest,  and  rights  of  me  or  my  tenants  or  assigns  therein 
and  thereto,  touching  any  matter  or  thing  whatsoever,  in  which  I 
or  my  real  or  personal  estate  or  effects  may  be  in  any  way  inter- 
ested, atfected,  or  concerned ;  And  also,  to  demand,  sue  for, 
recover,  and  receive  all  sums  of  money,  securities  for  money,  debts, 
legacies,  goods,  chattels,  and  personal  estate  of  or  to  which  I  am 
now  or  hereafter  shall  become  possessed  or  entitled ;  and  in  my 
name  and  on  my  behalf  to  give  valid  and  effectual  receipts  for  the 
same,  or  for  so  much  thereof  as  shall  be  received ;  And  also,  to 
adjust  and  settle,  and  to  compromise  and  submit  to  arbitration, 
upon  any  terms  that  the  said  C.  D.  shall  think  fit  or  advisable,  all 
accounts,  debts,  claims,  demands,  and  disputes  which  do  or  shall 
subsist  or  arise  between  me  and  any  other  person,  or  between  the 
said  C.  D.,  as  my  attorney,  and  any  other  person  ;  and  for  all  or 
any  of  the  purposes  aforesaid  to  execute  and  do  all  such  instru- 
ments and  things  as  the  said  G.  D.  shall  think  proper  or  expedient ; 
and,  upon  receipt  of  any  moneys  under  or  by  virtue  of  these  pres- 
ents, to  pay  the  same  to  or  deposit  the  same  with  any  banker,  bro- 
ker, or  other  person  in  my  name,  and  on  my  behalf,  and  again  to 
withdraw  the  same,  and  to  invest  the  same  in  my  name  in  or  upon 
any  such  stocks,  funds,  shares,  or  securities,  and  in  such  manner  in 
all  respects  as  the  said  C.  D.  shall  think  fit :  and  from  time  to  time 
to  receive  the  dividends,  interest,  and  income  arising  therefrom,  or 
from  any  other  stocks,  funds,  shares  or  securities,  of  or  to  which  I 
now  am  or  hereafter  shall  become  possessed  or  entitled,  and  to 
vary,  sell,  assign,  transfer,  and  dispose  of,  and  to  surrender  and  re- 
linquish the  said  stocks,  funds,  shares,  and  securities;  And  for  the 
purposes  aforesaid,  or  any  of  them,  to  sign  my  name  to  and  exe- 
cute on  my  behalf,  all  checks,  promissory  notes,  acceptances,  deeds, 
transfers,  assignments,  and  instruments  whatsoever;  And  also,  to 
appoint  and  remove  at  his  pleasure  any  substitute  for  or  attorney, 
or  agent  under  him,  in  respect  of  all  or  any  of  the  matters  afore- 
said, upon  such  terms,  at  such  salary,  and  for  such  remuneration  as 
the  said  C.  D.  shall  think  fit ;  And  obnbrally  to  act  in  relation  to 
my  estate  and  effects,  and  in  relation  to  all  the  said  premises,  as 
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fully  and  effectually  in  all  respects  as  I  myself  could  do :  I,  the 
said  A.  B.,  hereby  agreeing  and  undertaking  to  allow,  ratify,  and 
confirm  every  act,  deed,  and  thing  which  my  said  attorney  shall 
lawfully  do,  execute,  permit,  or  suffer,  or  purport  to  do,  execute, 
permit,  or  suffer  by  virtue  of  these  presents. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  thiti 
day  of  ,  one  thousand  eight  hundred  and 

Signed,  bkalsd,  and  delivered 

in  presence  of  ^  ^^^    ^g^^^^ 

E.  F, ' 


1342.  Power  of  Attorney  to  rtceivt  Debts. 

Know  all  men  by  these  presents  :  That  I,  A.  6.,  of 

,  widow,  do,  by  these  presents,  constitute  and  appoint  C.  D., 
of  ,  my  true  and  lawful  attorney,  for  me  and  in  my  name, 

and  to  and  for  my  sole  use  and  benefit,  to  bring  to  account  and 
reckoning,  and  to  ask,  demand,  sue  for,  levy,  recover  and  receive,  of 
and  from  all  or  any  person  or  persons  whomsoever  and  wheresoever, 
all  sum  and  sums  of  money  whatsoever  by  them  owiug  to  me,  and  on 
receipt  thereof,  or  any  part  or  parts  thereof  for  me,  in  my  name  and  to 
my  use,  such  good  and  sufficient  receipts,  releases  and  discharges,  to 
make  and  give  for  the  same,  as  the  nature  of  the  case  shall  require  ; 

And  to  liquidate,  adjust,  compound,  arbitrate,  release  and  dis- 
charge the  same,  and  on  neglect  or  refusal  from  or  by  any  such 
person  or  persons,  to  pay  all  or  any  such  sum  or  sums  of  money  so 
due  and  owing  unto  me  as  aforesaid,  to  take  and  use  all  such  usual 
and  customary  legal  ways  and  means  for  compelling  or  securing  the 
due  payment  thereof,  by  action,  suit,  attachment  or  otherwise, 
.  howsoever,  in  my  name,  as  my  said  attorney  shall  be  advised ; 

And  for  me  and  in  my  name  and  for  my  use,  to  prosecute  and 
defend  all  or  any  actions  or  suits  either  at  law  or  in  equity,  attach- 
ment or  other  legal  process,  now  brought  or  to  be  brought  and 
.  commenced  by,  for  or  against  me,  in  any  court  or  courts  of  judica- 
ture in  Canada,  and  therein  to  proceed  to  judgment  and  execution 
.  thereon,  or  to  discontinue  or  compromise  the  same,  as  my  said  at- 
torney shall  be  advised,  and  to  enter  up  satisfaction  on  record  in 
any  or  either  of  the  said  courts,  or  to  do  any  other  act,  matter,  or 
thing,  which  shall  be  required  and  necessary  to  be  done  on  my  part 
and  behalf  in  the  proceedings,  or  carrying  on,  or  defending  any 
such  action  or  suit  so  brought  or  to  bo  brought  as  aforesaid  ; 

And  also  for  me  and  to  and  for  my  use  to  defray,  pay  and  dis- 
chai^ge,  all  sum  or  sums  of  money,  debts,  dues,  chiims  and  demands 
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which  shall  or  may  be  justly  due  and  owing  from,  or  accrue  against 
me,  to  any  person  or  persons  whomsoever,  on  any  account  whatso- 
ever, and  to  take  and  receive  for  the  same  such  receipts,  acquit- 
tances and  dischargers  as  the  case  may  require  ; 

And  also  for  me  in  my  name,  and  to  and  for  my  use  and  benefit, 
to  do,  transact,  execute  and  perform,  all  and  whatsoever  other  acts, 
deeds,  bonds  of  arbitration,  deeds  of  composition,  releases,  assign- 
ments, matters  and  things,  which  shall  or  may  arise  and  be  requi- 
site and  necessary  to  be  done  in  and  about,  touching  or  concerning 
the  management  of  my  affairs  and  concerns,  or  any  of  them,  or  in 
any  manner  relative  thereto : 

And  oenerallt  for  rac  in  my  name  and  to  my  use  to  do,  per- 
form and  execute  all  and  whatsoever  other  acts,  matters  and 
things,  my  said  attorney  shall  judge  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully  and  effectually  to  all  in- 
tents and  purposes  as  if  I  myself  were  present  and  did  the  same,  I 
the  said  A.  B.  hereby  ratifying,  allowing,  and  covenanting,  promis- 
ing and  agreeing,  for  myself,  my  heirs,  executors  and  administra- 
tors, from  time  to  time,  and  at  all  times  hereafter,  to  ratify,  allow 
and  confirm,  as  good  and  valid,  all  and  whatsoever  my  said  attorney 
shall  lawfully  do,  or  cause  to  be  done  in  and  about  the  premises, 
by  virtue  hereof. 

In  witness  whereof,  {as  in  n,  1341.) 


1343.  Power  of  Attorney  to  Manage  and  sell  Estates. 

Know  all  hen  dt  these  presents  :  That  I,  A.  B.,  of  , 

for  divers  good  causes  and  considerations,  me  hereunto  espe- 
cially moving,  do  by  these  presents  make,  constitute  and  appoint 
C.  D.  of  ,  my  true  and   lawful   attorney,  for  me  and  in 

my  name  to  enter  into  and  upon,  and  to  take  possession  of  all  and 
singular  my  messuages,  farms,  lands,  tenements  and  hereditaments 
whatsoever,  and  wheresoever  situate  in  the  Province  of  Canada; 

And  also,  for  me  and  in  my  name  to  make  sale  of  and  to  con- 
vey all  or  any  of  the  said  premises,  and  to  sign  receipts  for  the 
purchase  money's,  and  to  sign,  seal  and  execute,  and  as  my  act  ahd 
deed,  acts  and  deeds,  deliver  good,  sufficient  and  valid  deeds  of  con- 
veyance and  assurance,  for  conveying  the  said  premises,  or  any  part 
thereof  to  any  purchaser  or  purchasers  of  the  same,  his,  her  or 
their  heirs  and  assigns :  and  also,  for  me  and  in  my  name  to  con- 
tract with  any  person  or  persons  for  leasing  any  of  the  said  prem- 
ises, and  to  make,  seal,  deliver  and   execute,  any  lease  or  leases, 
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demises  or  grants,  for  any  term  or  terms  of  years  not  exceeding 
years,  in  possession,  and  not  in  reversion,  and  at  such 
rent  or  rents  as  my  said  attorney  shall  think  proper ; 

And  also,  for  me  and  in  my  name  to  ask,  receive  and  recover 
of  all  tenants  and  occupiers  whatsoever,  of  all  and  every  the  said 
premises,  all  rents  and  arrears  of  rent,  issues  and  profits,  due  and 
owing,  or  which  at  any  time  or  times  hereafter  shall  grow  and  be- 
come due  and  owing  on  account  of  the  same  premises,  and  if  need 
be  to  distrain  for,  sue  or  prosecute  for  the  same ; 

And  also,  fur  me  and  in  my  name  to  commence  and  prosecute 
any  action  or  actions,  suit  or  suits,  as  well  real  as  personal  and 
mixed,  or  otherwise,  in  any  court  of  law  or  equity  in  the  said  prov- 
ince, in  relation  to  the  said  premises,  and  the  same  to  prosecute 
and  follow,  or  to  discontinue  or  become  nonsuit  therein,  as  my  said 
attorney  shall  see  cause;  and  generally,  for  me  and  in  my  name  to 
do,  perform  and  execute,  all  and  whatsoever  shall  be  requisite  and 
necessary  to  be  done  in  and  about  the  premises,  as  fully  and  effect- 
ually, to  all  intents  and  purposes,  as  I  might  or  could  do  if  person- 
ally present,  hereby  promising  to  ratify  and  confirm  all  and  what- 
soever my  said  attorney  shall  lawfully  do  or  cause  to  be  done  by 
virtue  of  these  presents ; 

And  lastly,  I  do  hereby  revoke  and  make  void  all  former  pow- 
ers of  attorney,  authorities  and  deputations,  by  me  at  any  time 
heretofore  made,  given  or  executed,  m  any  of  the  matters  or  things 
above  mentioned,  to  any  other  person  or  persons  whomsoever. 

In  witness  whereof,  {as  in  n,  1341.) 


1344.  Power  of  Attorney,  revocation  of. 

Know  all  men  dt  these  presents  :  That  I,  A.  B.,  of  , 

for  divers  good  causes  and  considerations,  me  hereunto  espe- 
cially moving,  do,  by  these  presents,  revoke,  countermand,  annul 
and  make  void,  a  certain  deed-poll  or  power  of  attorney,  under  my 
hand  and   seal,  bearing  date  to  C.  D.  of  , 

^ven,  delivered  and  executed,  and  all  powers  and  authorities  what- 
soever therein  expressed  and  delivered. 

In  witness  whereof,  (cu  in  n.  1341.) 
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1345.  Grant  (/Right  of  \Y  ay  for  Horses,  Carriages,  and 
Cattle. — Variation  where  the  Grant  is  Limited  to  a 
Footway  only. 

This  indenture,  made  the  day  of  ,  A.  D.  18     , 

between  {(jirantor)  of  of  ,  in  the  county  of 

,  and  Province  of  Canada,  ,  of  the  one  part^  and  ' 

(grantee)  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  of  the  other  pail; — 

WITNESSETH,  That  iu  consideration  of  the  sura  of  $  ,  paid 

by  the  said  {grantee)  to  the  said  (grantor,)  the  receipt  whereof  is 
hereby  acknowledged ;  and  also  in  consideration  of  the  covenants 
and  agreements  hereinaAer  contained  on  the  part  of  the  said 
(grantee)  to  be  observed  and  performed,  he  the  said  (grantor)  doth 
•by  these  presents,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  and  grant  to  the  said  (grantee,)  his  heirs  and  assigns, 
that  it  shall  be  lawful  for  the  said  (grantee^)  his  heirs  and  assigns, 
and  his  and  their  agents  and  servants,  and  the  tenants  and  occupiers 
for  the  time  being,  of  (description  of  parcels  in  respect  of  which  the 
right  of  toay  is  to  be  granted)  and  all  other  persons  for  the  benefit 
and  advantage  of  the  said  (grantee,)  his  heirs  and  assigns,  from  time 
to  time  and  at  all  times  hencefortn,  and  at  his  and  their  will  and 
pleasure,  and  whether  by  day  or  by  night,*  for  all  purposes  con- 
nected with  the  enjoyment  of  the  said  (short  descnption  of  the  prem- 
ises to  which  the  right  oficag  is  granted,)  to  go  over  and  return  with 
horses,  cartas,  wagons,  wains,  and  carriages,  of  every  kind  and  de- 
scription, laden  or  unladen,  and  also  to  drive  all  manner  of  cattle 
and  beasts  whatsoever,  in,  along,  over,  and  throughout  a  certidn 
road  or  way  marked  out  and  fenced  off  by  the  said  (grantor)  over 
certain  closes  of  land  of  him  the  said  (grantor,)  in  ,  in 

the  county  of  ,  which  said  road  or  way  is  of  the  breadth 

of  feet  or  thereabouts  throughout,  and  leads  from 

to  the  said  (short  descnption  of  premises,)  and  which  said 
road  or  way,  together  with  its  course  and  direction,  is  delineated 
and  set  forth  in  a  map  or  plan  in  the  margin  of  these  presents ; 
And  also,  with  full  power,  license,  and  authority,  for  the  said 
(grantee,)  his  heirs  and  assigns,  from  time  to  time  to  make  cause- 
ways, and  otherwise  to  amend  and  repair  the  said  road  as  occasion 
shall  require. 

And  the  said  (grantee)  doth  hereby,  for  himself,  his  heirs,  exec- 
utors, and  administrators,  covenant,  promise  and  agree  with  and  to 

*  If  a  footway  only  is  intended,  then,  instead  of  the  rest  of  this  parsf^ph,  say, 
**  to  pass  and  repass,  go  over  and  retarn  in,  through,  along,  over,  and  acrons  cer- 
tain fields  or  closes  or  land  {describe  the  property)  whereof  the  said  {grantor)  is 
seized  in  fee  simple  by,  over,  and  along  a  certain  footway  leading  fVom  to 

the  said  premises,  a  map  or  plan  of  which  said  patliway  is  particularly  delineated 
in  the  mai^in  of  these  presents/' 
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ihe  said  {grantor ,)  hifi  heirs  and  assigns,  that  he  the  said  (granieej) 
liis  heirs  and  assigns,  will,  from  time  to  time,  and  at  all  times,  for- 
ever hereafter  at  his  and  their  own  proper  costs,  in  all  things  well 
and  sufficiently  amend  and  keep  the  said  road  or  way  in  proper 
and  substantial  repair,  and  also  the  hedges  and  fences  lately  erected 
and  made  thereon  by  the  said  (grantor)  on  both  sides  thereof. 
In  witness,  &c.,  {<m  in  n.  1033.) 


1346.  Grant  of  a  Right  of  Way  to  a  Mike  for  a  Term  of 

Twenty-one  Years. 

This  indenture,  made  the  day  of  A.  D.  18    , 

between  {grantor^)  of  of  ,  in  the  county 

of  ,  and  Province  of  Canada,  ,  of  the  one  part, 

and  (grantee,)  of  of  ,  in  the  county  of  , 

and  province  aforesaid,  of  the  other  part — 

WITNESSETH,  That  in  consideration  of  the  sum  of  $  ,  paid 

•by  the  said  (grantee)  to  the  said  (grantor,)  the  receipt  whereof  is 
hereby  acknowledged ;  and  also  in  consideration  of  the  rents  and 
covenants  hereby  reserved  and  herein  contained  on  the  part  of  the 
stud  (grantee,)  his  executors,  administrators,  and  assigns,  to  be  paid 
and  performed,  he  the  said  (grantor)  doth,  by  these  presents,  grant 
and  demise  unto  the  said  (grantee,)  his  executors,  administrators, 
and  assigns,  full,  free  and  irrevocable,  right,  liberty  and  license, 
power  and  authority,  for  himself  and  themselves,  his  and  their  agent 
•or  agents,  workmen  and  servants,  and  all  other  persons,  for  the  ben- 
efit and  advantage  of  the  said  (grantee,)  his  executors,  administra- 
tors, or  assigns,  from  time  to  time  and  at  all  times  hereafter,  [and 
whether  by  day  or  by  night,*]  to  use  and  employ  for  the  purposes 
hereinafter  mentioned.  All  that  railwayf  extending  in  one  continued 
line  from  to  (special  description  of  road,) 

TooBTHBR  with  full  and  free  right,  liberty,  license,  power,  and  au- 
thority, for  him  and  them  to  go  over  and  return,  pass  and  repass 
along  the  said  line  of  railway  with  carts,  wagons,  wains,  and  car- 
riages, of  every  kind  and  description,  either  drawn  by  horses  or 
propelled  by  steam  or  other  engines,  or  by  any  other  power  or 
means  whatsoever ;  and  to  convey  all  such  ores,  metals,  and  miner- 
als, as  shall  from  time  to  time  be  raised  or  gotten  by  the  said 
{grantee,)  his  partners,  coadventurers,  executors,  administrators,  or 
assigns,  from  out  of  All  that  mine,  (describe  Mine)  ;  And  also,  to 
convey  to  the  said  mine  all  such  coals,  timber,  and  other  materials, 
articles,  and  things  as  may  be  required,  or  as  may  be  deemed  nee- 

*  Or  otherwUe,  as  the  ciuio  may  bo.  f  Or  road,  specially  deacrlbed. 
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easary  for  carrying  on  the  workings  of  the  said  mine ;  Toosther 
with  all  privileges,  appurtenances,  and  advantages  to  the  said  right 
of  way,  belonging  or  appertaining. 

To  HAVE,  HOLD,  UBB,  AND  KNJOY  the  Said  right,  liberty,  license, 
power,  and  authority,  and  all  and  singular  other  the  premises  hereby 
demised  unto  the  said  (ffrantee,)  his  executors,  administrators,  and 
assigns,  from  the  day  of  ,  for,  and  during,  and 

unto  the  full  end  and  term  of  twenty-one  years  thenceforth  next 
ensuring. 

Yielding  and  paying  therefor  yearly,  and  every  year,  during  the 
said  term  unto  the  said  (grantor,)  his  heirs  and  assigns,  the  yearly 
rent  or  sum  of  $  by  equal  half  yearly  payments  on  the 

day  of  ,  and  the  day  of  .  ,  free  from  all  rates, 

taxes,  and  deductions  whatsoever,  the  nrst  half  yearly  payment  to 
be  made  on  the  day  of  next  ensuing.  , 

And  the  said  (grantee)  does  hereby,  for  himself,  his  heirs,  exec- 
utors, and  administrators,  covenant  with  the  said  (grantor,)  his 
heirs  and  assigns,  that  he  the  said  (grantee,)  his  executors,  adminis- 
trators, or  assigns,  will  pay  unto  the  said  (grantor,)  his  heirs  or  as- 
signs, the  said  yearly  rent  of  $  hereby  reserved,  on  the  sev- 
eral days  herein  before  appointed  for  payment  thereof. 

And  also  will  from  time  to  time,  and  at  all  times  during  the  said 
term,  permit  and  suffer  the  said  (grantor,)  his  heirs  or  assigns, 
and  his  and  their  agent  or  agents,  and  all  other  persons  duly  au- 
thorized by  him  or  them,  peaceably  and  quietly  to  use  and  enjoy 
the  said  railway  in  common  with  him  the  said  (grantee,)  his  execu- 
tors, administrators,  and  assigns,  without  hindrance  or  denial,  and 
with  as  little  interruption  as  possible. 

And  also  shall  and  will  at  all  times  do  as  little  damage  as  possi- 
ble to  the  s^id  railway  and  the  embankments,  sides,  fences,  walla, 
and  drains  thereof,  or  to  any  buildings  or  other  works  thereunto 
belonging. 

And  also  will  from  time  to  time  during  the  said  term,  except  in 
the  last  year  thereof,  contribute  to  a  just  proportion  of  the  expenses 
to  be  incurred  in  laying  new  rails,  or  any  other  matters  or  things 
that  may  be  required  for  keeping  the  said  railway  in  proper  and 
substantial  repair,  and  also  the  sides  and  embankments,  fences,  wall^ 
and  drains  thereunto  belonging,  and  also  so  much  of  the  engines^ 
rollers,  ropes,  buildings,  machinery  and  works  connected  therewith, 
as  shall  be  used  and  enjoyed  by  the  said  (grantee,)  his  partners,  co- 
adventurers,  executors,  administrators,  and  assigns,  in  common  with 
the  said  (grantor,),  his  heirs  or  assigns^  or  any  other  person  or  per- 
sons whomsoever; 

Provided  always  that  in  case  the  yearly  rent  heieby  reserved, 
or  any  part  of  the  same,  shall  be  in  arrear  for  the  space  of 
days  next  after  any  of  the  said  days  herein  before  appointed  for 
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payment  thereof,  Then  and  in  such  case,  and  so  often  as  the  same 
shall  happen,  it  shall  be  lawful  for  the  said  {grantor,)  his  heirs  or 
assigns,  to  Distrain  upon  all  or  any  part  of  the  premises  hereby 
granted  and  demised  for  the  said  rent  and  all  arrears  thereof,  and 
.the  goods,  chattels,  effects  and  property  of  the  said  (grantee^)  his 
executors,  administrators,  or  assigns,  then  and  there  found,  to  take, 
carry  away,  impound  and  dispose  of  in  the  same  way  as  landlords 
are  authorized  to  do  for  rent  in  arrear  upon  ordinary  leases ;  To  thb 
INTENT  that  the  said  yearly  rent,  or  so  much  thereof  as  shall  be  then 
due,  and  all  costs  occasioned  by  the  non-payment  thereof,  shall  be 
thereby  and  therewith  fully  satisfied  and  discharged  ; 

Provided  also,  that  in  case  the  yearly  rent  hereby  reserved,  or 
any  part  thereof,  shall  be  ia  arrear  for  the  space  of  days  next 

after  any  of  the  said  days  herein  before  appointed  for  payment 
thereof  being  demanded,  or  if  breach  shall  happen  to  be  made  in 
all,  any,  or  either  of  the  covenants  herein  before  contained  on  the 
part  of  the  said  {grantee,)  his  executors,  administrators,  or  assigns, 
to  be  observed  and  performed,  Then  and  in  such  case  it  shall  be 
lawful  for  the  said  (grantor,)  his  heirs  and  assigns,  by  notice  in 
writing  under  his  hand,  delivered  to  the  said  {grantee,)  his  execu- 
tors, administrators,  or  assigns,  or  left  at  his  or  their  last  or  usual 
place  of  abode  in  ,  to  determine  this  present  grant  and  de- 

mise, and  the  right,  liberty,  license  and  authority  hereby  given,  and 
to  declare  these  presents,  and  every  clause,  matter  and  thing  herein 
contained,  to  be  absolutely  void,  except  with  respect  to  the  remedies 
of  the  said  (grantor,)  his  heirs  or  assigns,  for  any  prior  breach  of 
any  covenant  herein  contained. 

And  the  said  (grantor)  doth  hereby,  for  himself,  his  heirs,  exec- 
utors, and  administrators,  covenant  with  the  said  (grantee,)  his 
executors,  administrators,  and  assigns,  that  he  the  said  (grantor) 
now  hath  in  himself  good  right  to  grant  the  said  right  of  way 
hereby  demised  unto  the  said  (grantee,)  his  executors,  administra- 
tors, and  assigns,  for  the  term  hereby  granted. 

And  also,  that  the  said  right  of  way  shall  or  may  be  enjoyed  ac- 
cordingly, without  any  unnecessary  hindrance,  interruption,  or  dis- 
turbance, of,  or  by  the  said  (grantor,)  his  heirs  or  assigns,  or  any 
other  person  or  persons  whomsoever. 

And  also  shall  and  will  from  time  to  time  and  at  all  times  during 
the  said  term,  keep  and  preserve  the  said  railway  rails,  sides,  em- 
bankments, walls,  and  drains  thereunto  belonging,  and  the  engines, 
rollers,  ropes,  buildings,  machinery,  and  works  connected  therewith, 
hereby  authorized  to  be  used  and  enjoyed  in  common  as  aforesaid, 
in  proper  and  substantial  repair,  and  in  all  respects  fit  for  the  exer- 
cise and  purposes  of  the  right,  liberty,  license,  power  and  authority 
hereby  granted  and  demised. 

And  also,  will  pay  and  discharge  all  rates,  taxes  and  impoaittons 
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whatsoever,  which,  during  the  said  tenn  herehj  granted,  shall  be 
charged  or  imposed  in  respect  of  the  said  premises  hereby  demised 
as  aforesaid. 

Ik  witnxss  whkrkof,  dsc,  {cu  in  n.  1345.) 


1347.  Release  of  a  Right  ^  Way  from  the  Grantee  to  the 

Grantor. 

This  indenture,  made  the  day  of  ,  A.  D.  18     , 

between  (releasor)  of  of  ,  in  the  county  of 

,  and  Province  of  Canada,        .  ,  of  the  one  part,  and 

(relessee)  of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  of  the  other  part. 

Whereas  by  indenture,  dated  on  or  about,  {here  recite  the 

deed  by  which  the  right  of  way  was  granted.) 

And  whereas  the  said  (relessor)  hath  agreed  to  relinquish  his 
said  right  of  way  herein  before  mentioned  unto  the  said  (relessee)  for 
the  sum  of  $ 

Now  THEREFORE  THIS    INDENTURE  WITNESSETH,  that   in  purSUaUCC 

of  the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
$  paid  by  the  said  {relessee)  to  the  said  (relessor^)  the  receipt 

whereof  is  hereby  acknowledged ;  he  the  said  (relessor)  doth  by  these 
presents,  remise,  release,  relinquish,  and  forever  quit  claim  unto  the 
said  (relessee)  and  his  heirs.  All  that  the  aforesaid  road  or  right  of 
way  so  as  aforesaid  granted  unto  the  said  (relessor^)  by  the  said 
herein  before  recited  indenture  of  the  day  of  ,  And 

all  rights  and  privileges  whatsoever  which  he  said  (relessor)  now 
hath,  in,  over,  upon,  or  throughout  the  same,  To  the  intent  that 
the  said  right  of  way  may  be  forever  extinguished,  and  that  the  said 
(relesseey)  his  heirs  and  assigns,  shall,  and  may  at  all  times  hereafter, 
have,  hold,  use,  occupy,  possess  and  enjoy  the  said  hereditaments 
and  premises  over  which  such  right  of  way  was  so  granted  as  afore- 
said, freed  and  absolutely  exonerated  and  discharged  therefrom,  and 
all  other  easements,  privileges,  claims  and  demands  whatsoever,  of, 
or  by  the  said  (relessor,)  his  heirs  or  assigns,  or  any  other  person  or 

Eersons  rightfully  claiming,  by,  from,  through,  under,  or  in  trust  for 
im. 

And  the  said  (relessor)  doth  hereby,  for  himself,  his  heirs,  execu- 
tors and  administrators,  covenant  with  the  said  (relessee,)  his  heirs 
and  assigns,  that  he  the  said  (relessor,)  now  hath  in  himself  good 
right  to  release  or  otherwise  relinquish  the  said  right  of  way  unto 
the  said  (relesseSy)  his  heirs  and  assigns,  in  manner  aforesaid,  accord- 
ing to  the  true  intent  and  meaning  of  these  presents. 

And  also,  that  the  said  (relessor,)  and  all  persons  rightfully  claim- 
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ing  through  or  unaer  him,  will,  from  time  to  time  and  at  all  times 
hereafter,  at  the  request  and  costs  of  the  said  {relessee,)  his  heirs  or 
assigns,  enter  into,  execute  and  perfect  all  such  further  releases,  or 
other  assurances,  for  the  further,  better,  or  more  perfectly  or  satis- 
factorily releasing,  relinquishing,  assuring  and  confirming  the  said  road 
or  right  of  way  hereby  released  unto  the  said  (relessee,)  his  heirs  and 
assigns,  as  the  said  (relessee,)  his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law  shall  require,  and  as  shall  be  tendered  to  be  done 
and  executed. 

Ik  witness  whsreof,  &c.,  (as  in  n.  1345.) 


1348.  Appointment  of  a  Jointure  tn  exercise  of  a  Power 

limited  by  a  Will. 

This  indenture,  made  the  day  of  ,  A.  D.  18     , 

between  [appointor)  of  of  ,  in  the  county  of 

,  and  Province  of  Canada,  ,  of  the  first  part,  {christian 

name^)  the  wife  of  the  said  (appointor)  of  the  second  part,  and  (two 
trustees)  of  of  ,  in  the  county  of  ,  and 

province  aforesaid,  of  the  third  part. 

Whereas  (testator,)  late  of  ,  by  his  last  will  dated  on  or 

about  the  day  of  ,  devised  all  (parcels)  imto  the  said 

(ajypointor)  for  the  term  of  his  natural  life,  without  impeachment  of 
waste  with  divers  limitations  over  after  his  decease ;  but  with  a  pro- 
viso empowering  him  the  said  (appointor)  by  any  deed  or  instru- 
ment, &c.,  (set  out  the  power  in  precise  terms  as  contained  in  the 
will.) 

And  whereas  the  said  (appointor)  is  desirous  of  exercising  his 
said  power  of  appointing  a  jointure  in  favor  of  the  said  (christian 
name,)  his  wife,  and  also  of  limiting  and  appointing  the  said  hered- 
itaments and  premises  for  the  term  of  years  hereinafter  mentioned, 
as  a  further  security  for  the  payment  of  the  said  jointure  in  manner 
hereinafter  appearing ; 

Now  THIS  INDENTURE  WITNESSETH,  that  the  Said  (husbandy)  in 
exercise  and  execution  of  the  power  limited  to  him  as  aforesaid,  and 
of  every  other  power  in  him  vested,  [but  subject  and  without  preju- 
dice as  in  the  said  will  is  mentioned,]  Doth  hereby  grant,  limit,  and 
appoint  unto  the  said  (christian  name,)  the  wife  of  the  said  (husband,) 
one  annuity  or  yearly  rent-charge  of  •  ,  to  be  yearly  issuing 

and  payable  out  of,  and  charged  and  chargeable  upon  all  and  singu- 
lar the  hereditaments  and  premises  mentioned  and  described  in  the 
said  will. 

To  have,  HOLD,  RECEIVE,  AND  TAKE  the  said  annuity  or  yearly 
rciit-ehanre  of  t  ,  [subject  as  afoi*e8aid,]  unto  the  siud  (chri^- 
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tian  name,)  the  wife  of  the  said  {htMljand)  and  her  assigns,  during  the 
terra  of  her  natural  life,  in  case  she  should  survive  her  said  (AtM- 
band,)  to  be  for  her  jointure  in  lieu  satisfaction  and  discharge  of 
dower,  and  to  be  paid  to  her  or  her  assigns  by  four  equal  quarterly 
payments  on  the  day  of  ,  the  day  of  ,  the 

day  of  ,  and  the  day  of  ,  in  every 

year  free  from  taxes,  and  from  all  deductions  whatsoever,  the  first 
quarterly  payment  thereof  to  be  made  on  such  of  the  said  days  of 
payment  as  shall  first  happen  after  the  decease  of  the  said  {htubatul,) 

And  the  said  (husband)  doth  hereby  further  grant  and  appoint 
that  in  case  the  said  annuity  or  yearly  rent-charge,  or  any  part 
thereof,  shall  at  any  time  or  times  be  in  arrcar  and  unpaid  for  the 
space  of  fourteen  days  next  after  any  of  the  said  days  hereby  ap- 
pointed for  payment  thereo?*,  Then  and  so  often  as  it  shall  so  hap* 
pen,  it  shall  be  lawful  for  the  said  (christian  name,)  the  wife  of  the 
said  (husband,)  or  her  assigns,  into  and  upon  the  said  hereditaments 
and  premises  so  charged  with  the  payment  of  the  said  annuity  or 
yearly  rent-charge  as  aforesaid,  or  into  and  upon  any  part  or  parts 
thereof,  to  enter  and  distrain  for  the  same  and  all  arrears  thereof, 
and  the  distress  and  distresses  then  and  there  found,  to  take,  lead, 
drive  away  and  impound,  and  in  pound  to  detain  and  keep  until  the 
said  annuity  and  all  arrears  thereof,  together  with  the  costs  and  ex- 
penses incurred  in  the  taking  and  keeping  any  such  distress  or  dis- 
tresses shall  be  fully  paid  and  satisfied ;  And  in  default  of  payment 
thereof  in  due  time,  to  appraise,  sell,  and  dispose  of  such  distress 
or  distresses,  or  any  part  thereof,  or  in  like  manner  as  in  cases  of 
distress  taken  for  non-payment  of  rent  reserved  upon  common 
leases.  To  thb  intent  that  thereby  and  therewith  the  said  (christian 
name,)  the  wife  of  the  said  (husband,)  or  her  assigns,  may  be  fully 
paid  and  satisfied,  the  said  annuity  and  all  arrears  thereof,  or  so 
much  thereof  as  shall  be  remaining  due  and  unpaid,  and  all  costs 
and  expenses  incurred  by  reason  of  the  non-payment  thereof,  or  in 
the  recovery  of  the  same. 

And  further,  that  in  case  the  said  annuity,  or  any  part  thereof, 
shall  at  any  time  or  times  be  in  arrear  and  unpaid  for  the  space  of 
twenty-eight  days  next  after  any  of  the  days  hereby  appointed  for 
payment  thereof,  [although  no  formal  demand  shall  have  been 
made,]  it  shall  be  lawful  for  the  said  (christian  nam£,)  the  wife  of 
the  said  (husband,)  and  her  assigns,  during  the  term  of  her  natural 
life,  into  and  upon  the  said  hereditaments  and  premises  so  charged 
as  aforesaid,  or  into  and  upon  any  part  or  parts  thereof  in  the  name 
of  the  whole  to  enter,  and  the  same  with  the  appurtenances  to  hold 
and  enjoy,  and  the  rents,  issues,  and  profits  thereof,  to  receive  and 
take  to  and  for  her  and  their  own  use  and  benefit,  until  she  shall 
thereby  and  therewith,  or  otherwise,  be  fully  paid  and  satisfiedi 
the  said  annuity  and  all  arrears  thereof,  and  also  so  much  of  the 
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8aid  annuity  as  shall  accrue  and  become  due  daring  tlie  time  that 
she  or  they  shall,  by  virtue  of  such  entry  or  entries,  be  in  posses- 
sion of  the  said  premises,  or  any  part  or  parts  thereof,  together  with 
all  such  costs  and  expenses  as  shall  be  incurred  by  reason  of  the 
non-payment  of  the  said  annuity,  or  any  part  thereof,  at,  or  on  any 
of  the  said  days  herein  before  appointed  for  payment  of  the  same ; 
such  possession  when  so  taken  as  aforesaid  to  be  without  impeach- 
ment of  waste. 

And  this  indenture  further  witnessbth,  that  for  the  better  se- 
curing the  payment  of  the  said  annuity  to  the  said  {christian  name,) 
the  wife  of  the  said  (husband,)  and  her  assigns,  during  the  terra  of 
her  natural  life,  in  case  she  should  sur\'ive  the  said  (husband^)  he 
the  said  (husbatid,)  in  further  pursuance  of  the  said  power,  and 
every  other  power  in  him  vested,  or  in  any- wise  enabling  him  there- 
unto, [but  subject  nevertheless,  and  without  prejudice  as  aforesaid,] 
Doth  hereby  grant,  appoint,  and  demise  unto  {hoo  trustees^)  their 
executors,  administrators,  and  assigns,  All  and  singular  the  afore- 
said lands  and  premises,  with  their  rights,  members  and  appur- 
tenances ; 

To  HOLD  the  said  premises,  with  their  appurtenances,  unto  the 
said  (trustees,)  their  executors,  administrators,  and  assigns,  for  and 
during  and  unto  the  full  end  and  term  of  five  hundred  years,  to 
commence  from  the  death  of  the  said  (husband,)  and  thenceforth 
next  ensuing  without  impeachment  of  waste  ; 

Upon  trust,  in  case  the  said  annuity,  or  any  part  thereof,  shall 
be  in  arrear  and  unpaid  for  the  space  of  forty  days  next  after  any 
of  the  said  days  appointed  for  payment  thereof,  [although  no  formal 
demand  shall  have  been  made,]  Then,  and  so  often  as  the  same  shall 
happen  that  the  said  (trustees,)  or  the  survivor  of  them,  his  execu- 
tors or  administrators,  do  and  shall  from  to  time  out  of  the  rents, 
issues,  and  profits  of  the  said  lands  and  premises,  or  by  demise,  sale, 
or  mortgage  of  the  said  premises,  or  any  part  thereof,  for  all  or  any 
part  of  the  said  term  hereby  granted,  or  by  bringing  actions  against 
the  tenants  or  occupiers  of  tlie  said  premises,  or  any  of  them,  for 
the  rents  then  in  arrear,  or  by  all,  any,  or  either  of  the  ways  and 
means  aforesaid,  to  levy  and  raise  such  sum  or  sums  of  money  as 
ahall  be  sufficient  from  time  to  time  to  satisfy  the  said  annuity,  or 
so  much  thereof  as  shall  from  time  to  time  happen  to  be  in  arrear, 
together  with  the  costs  and  expenses  attending  the  levying  and  rais- 
ing, or  occasioned  by  the  non-payment  of  the  said  annuity,  or  any 
part  thereof,  and  shall  apply  the  moneys  to  be  so  levied  and  raised 
towards  the  satisfaction  thereof  accordingly. 

And  shall  permit  and  suffer  the  person  or  persons  for  the  time 

being  entitled  to  the  immediate  reversion  of  the  said  lands  and 

premises  expectant  upon  the  determination  of  the  said  term  of  five 

hundred  years,  to  receive  the  residue  of  the  rents  and  profits  which 
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shall  not  be  applied  in  the  performance  of  the  trusts  of  the  Baid 
term. 

Provided  always,  that  when  the  trusts  of  the  said  term  of  five 
hundred  years  shall  liave  been  performed  or  become  unnecessary  Or 
incapable  of  taking  effect,  and  all  costs  and  expenses  incurred  by  the 
trustees  of  the  said  term  respectively  in  the  execution  of  the  said 
trusts  shall  have  been  fully  paid  and  satisfied,  then  the  said  term  of 
five  hundred  years,  as  to  such  part  of  the  said  premises  as  shall  theii 
remain  unsold  and  undisposed  of  for  the  purposes  aforesaid,  shall 
cease  and  become  void. 

In  witness,  &c.,  {as  in  n.  1345.) 


1349.  Clause  that  present  Appointment  $h(tll  not  Prevent 
any  future  Appointment  when  tJie  Power  is  not  Exhaust- 
ed hy  ifie  Previous  Form.    {n.  1348.) 

Provided  always,  that  the  grant,  limitation,  and  appointment 
hereby  made,  shall  not  extend  to  prevent  the  said  {hu%b!md)  at  any 
time  or  times  hereafter  from  appointing  any  further  annuity  or  rent- 
charge  to  the  use  of  the  said  {christian  namey)  his  wife  and  her 
assigns,  during  her  life,  in  case  she  should  survive  him,  upon  the 
same  terms  and  under  the  same  restrictions  as  are  limited  and  con- 
tained in  the  power  of  jointuring,  limited  and  contained  in  the  said 
will. 

In  witness,  &c.,  {a^  in  n.  1345.) 


1350.  Hotchpot  Clause. 

Provided  always,  and  it  is  hereby  declared  and  agreed  by  and 
between  the  parties  hereto,  that  in  case  any  appoyitment  shall  be 
made  by  the  said  (A.  B.)  in  pursuance  of  the  power  herein  before 
contained  for  that  purpose,  in  favor  of  any  one  or  more  of  such  chil- 
dren, no  such  child  who  shall  take  any  part  or  share  of  the  said  siim 
directed  to  be  raised  for  his  or  her  portion  under  or  by  virtue  of 
such  appointment,  shall  be  entitled  to  any  further  or  other  parts  or 
share  of  or  in  the  said  moneys,  until  he,  she,  or  they  shall  have 
brought  the  sum  so  appointed  to  him,  her,  or  them  into  hotchpot^ 
for  the  benefit  of  the  other  of  the  said  children,  for  whom  a  portion 
is  hereby  intended  or  directed  to  be  raised. 
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1351.  Declaration  of  Trust. 

To  ALL  TO  WHOM  THKSE  PRESENTS  SHALL  COME  \   I,  A.  B.,  of 

,  send  greeting : — 

Whereas,  {recite  (he  facts  of  (he  cane  under  which  the  sum  of  moneys 
or  matter  of  trust,  came  into  the  hands  of  the  said  A.  B.) 

Now  KNOW  YE  that  I  the  said  A.  B.,  in  consideration  of  the 
premises,  do  hereby  declare  and  agree  that  I  the  said  A.  B.,  my 
heirs,  executors,  and  administrators,  shall  and  will  henceforth  stand 
possessed  of  and  interested  in  the  said  (moneys,  or  as  the  case  may 
be,)  and  every  part  thereof.  In  trust  for  the  said  {cestui  que  trust,) 
his  heirs,  executors,  administrators,  and  assigns. 

In  WITNESS  WHEREOF,  I  havc  hereunto  set  and  affixed  my  hand 
and  seal  this  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and 

SlQNED,  SEALED,  AND  DELIVERED 

in  presence  of  V  A.  B.     [Seal.] 

CD. 


1352.  Power  of  Eevocation. 

Provided  always  and  it  is  hereby  declared  that  it  shall  be 
lawful  for  the  said  (appointor,)  by  any  deed  or  instrument  in  writing 
under  his  hand  and  seal,  or  by  his  last  will  absolutely  to  revoke  and 
make  void  all  or  any  part  of  the  limitations,  appointments,  trusts^ 
and  estates  herein  before  limited,  appointed,  declared,  and  con- 
tained, as  to  the  whole  or  any  part  of  the  hereditaments  hereby 
limited  and  appointed ;  so  and  in  such  manner  as  that  the  same 
hereditaments  and  premises  to  which  such  revocation  shall  extend, 
may  stand  limited  in  the  same  manner,  and  subject  to  the  same 
powers  of  appointment,  as  if  tliese  presents  had  not  been  made  and 
executed,  any  thing  herein  before  to  the  contrary  thereof  in  any- 
wise notwithstanding. 


1353.  Release  from  Legatee  to  Executor. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME :  (Legatee)  of 

,  sends  greeting  : — 
Whereas  (testator,)  late  of  ,  deceased,  by  bis  last  will, 

dated  the  day  ,  bequeathed  unto  the  said  (legatee) 

the  sum  of  $  ,  and  appointed  (executors)  of  ,  joint  ex- 

ecutors of  his  said  will,  which  said  will  [the  said  (testator)  having 
died  on  about  the  dav  of  ,  without  having  altered  or 
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revoked,]  was  duly  proved  by  the  said  exccators  in  the  {name  of  the 
court)  on  the  day  of  ,  following : 

Now  THEREFORE  KNOW  YE  that  the  Said  (legatee)  doth  hereby  ac- 
knowledge to  have  received  of  and  from  the  said  (executors,)  the 
said  sum  of  $  ,  so  bequeathed  to  him  as  aforesaid.     And  of 

and  from  tlie  said  $  ,  and  every  part  thereof  the  said  (legatee) 

doth  by  these  presents,  release,  exonerate,  and  forever  dischai^e  the 
said  (executors^  and  each  and  every  of  them,  their,  and  each  and 
every  of  their  heirs,  executors  and  administrators,  and  also  all  the 
estate  and  effects  whatsoever  of  the  said  (testator^)  deceased.  Ani^ 
ALSO  the  said  (legatee)  doth  hereby  remise,  release,  and  forever  quit 
claim  unto  the  said  (executors,)  and  each  and  every  of  them,  their, 
and  each  and  every  of  their  heirs,  executors  and  administrators,  all 
action  and  actions,  suit  and  suits,  cause  and  causes  of  action,  and 
suit,  claims,  and  demands  whatsoever  of  him  the  said  (legatee,)  for 
or  in  respect  of  the  said  sum  of  $  ,  or  any  interest  payable  in 

respect  of  the  same  or  any  part  thereof. 

In  witness,  &c.,  (as  inn,  1351.) 


1354.  Release  by  Ward  to  Guardian. 

Know  all  men  by  these  presents,  that  I  (name  and  place  of 
abode  of  ward,)  Do  by  these  presents,  remise,  release,  and  forever 
quit  claim  unto  (guardian,)  of  ,  All  and  all  manner  of  action 

and  actions,  suit  and  suits,  cause  and  causes  of  action,  and  suit,  ac- 
counts, reckonings,  claims  and  demands  whatsoever,  which  I  the 
said  (ward)  now  have,  ever  had,  or  which  I,  my  executors  or  admin* 
istrators,  at  any  time  hereaft^^r  can  do,  may  have,  claim  or  demand 
against  the  said  (guardian,)  his  heirs,  executors,  or  administrators, 
concerning  the  management  of  any  lands,  tenements,  or  heredita- 
ments of  me  the  said  (ward,)  or  any  part  thereof,  on  account  of  any 
sum  or  sums  of  money,  rents  or  profits,  received  by  him  out  of  the 
same  premises,  or  any  payment  made  thereunto  during  my  minority, 
or  any  other  act,  cause,  matter  or  thing  relating  thereto  from  any 
time  past  to  the  day  of  the  date  hereof. 

In  witness,  &c,,  (as  in  n.  1351.) 


1855.  Mutual  Release  between  Partners. 

To  ALL   TO  whom    THESE    PRESENTS    SHALL    COME  I     We,  A.  B.,  of 

C.  D.,  of  ,  and  E.  F.,  of  ,  send  greeting : — 

Whereas  dealings  and  transactions  have  taken  place  between  us 
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the  said  A.  B.,  C.  D.,  and  £.  F.,  as  partners  trading  under  the  narae, 
style,  and  firm  of  {style  of  firm,)  all  of  which  are  now  wound  up, 
and  finally  settled  and  adjusted. 

Now  THBREFORK  KNOW  TB  that  each  of  us  the  said  A.  B.,  C.  D., 
and  £.  F.,  Doth  by  these  presents,  for  himself,  his  heirs,  executors, 
and  administrators,  acquit,  release,  exonerate,  and  forever  discharge 
the  others  of  them,  their,  and  each  of  their  heirs,  executors,  and 
administrators,  and  all  his  and  their  lands,  tenements  and  goods, 
chattels,  estate,  and  effects  whatsoever,  from  all  sum  and  sums  of 
money,  accounts,  reckonings,  actions,  suits,  claims,  and  demands  for 
or  on  account  of  any  matter,  cause,  or  thing  whatsoever,  up  to  and 
inclusive  of  the  day  of  the  date  hereof. 

Ik  witness,  &c.,  (cu  in  n.  1351,  but  in  the  plural  number.) 
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INDEX  TO  NOTES. 

Abatembmt — 

of  logncies, 1174  ei  »eq. 

Abstract — 

moitgagee'fl  solicitor  has  a  right  to  prepare^ 2 

time  for  delivery  o^ 9 

expense  of  comparing  with  deeds, 13 

who  prepares  and  pays  for, 163 

general  rules  on, 163  et  teq. 

double  when  necessary, 174 

conclusion  ot, 203 

delivery  of, 204 

purchaser  must  apply  for, 204 

demand  of, 205 

non-delivery  of, 206 

perusal  o/, 207 

analysis  ot, 208 

itself  goes  to  the  purchaser, 279 

belongs  to  vendor,  if  contract  not  fulfilled, 293 

purchaser  may  retain  until  dispute  settled, 293 

Act  op  PAELiAMByr — 

private,  how  proved, 243 

Accumulation — 

trust  for, 1127, 1163 

Addition — 

of  parties  should  be  sot  out, 922 

Adminibtratobs  and  Trustees — 

have  joint  powers, 312 

must  all  concur, 312 

Administration — 

cum  ieaiamerUo  annexe^ 1189 

de  Ixmia  fum, 1190 

Advances — 

future  covenant  for  in  mortgage, 491 

NoTB.    The  figure  columns  refer  to  paragrag^,  and  not  page*. 
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Agent — 

maj  bind  principal  under  Statute  of  Fraud,  but  not  a- 

gent's  clerk, 154 

Aqrekhent — 

should  always  be  entipelj  in  writing, 47 

clauses  in,  see  "  Clauses." 

parol  to  refer  to  arbitration  cannot  be  made  a  rule  of 

Court,  though  an  action  may  lie  thereon, 94 

for  sale  of  real  estate  must  be  in  writing, 136 

not  written,  valid  if  executed, 139 

confession  of,  in  bar  to  the  Statute  without  same  pleaded,  147 

not  annulled  by  being  treated  only  as  a  draft, 149 

AUEK — 

use  of  the  term,. •. 331 

Alienation — 

to  conti*ol  power  o^ 1123 

by  tenant  for  life  restricted, 1133 

of  estates  of  inheritance,  restraints^  void 1145 

by  women,  how  restrained, 1168 

All  deeds  clause — 

omitted  when, 788 

All  estate  clause — 

omitted  when, 787 

Alteration — 

of  documents, 202 

and  erasures  in  wills, 1206,  1219 

parol,  as  to, 1206,  1219 

Ancient  documents — 

of  title  may  be  demanded, 167 

when  lost, 168 

Annuitant — 

cannot  be  compelled  to  release, 1166 

Annuity — 

due  payment  of, 250 

as  matter  of  purchase, 292 

redeemable, 658 

sometimes  gives  power  to  distrain, 658 

clauses  in  deed  ot, 665 

on  real  estate  must  be  registered, 666 

regrant  o^ 667 

on  joint  life  of  husband  and  wife, 668 

charged  on  premises, 1126 

how  to  be  charged, 1152, 1166 

on  personalty  may  abate, 1174 
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INDEX. 

Anticipation — 

prevented, 938 

Appertaining! — 

same aa  ''Belonging/' 784 

Appointment— 

conveyances  by,  inconveoienoes  of| 303 

recitals  in  conveyance  by, 314,  316 

operative  words  for  the  act  of, 333 

Short  Form  of, 333 

power  ofj  to  a  married  woman, 938 

in  favor  of  children, 942 

under  power  docs  convey  the  estate, 1266 

Appointments — 

under  powers, 1270  eiaeq. 

Ulusory, 1273 

Appurtenances —  • 

this  one  word  generally  sufficient 344 

effect  ot, 783 

Arbitration — 

that  disputes  shall  be  referred  to, 63 

law  and  practice  of. 94,  97 

cannot  be  compelled  unless  suit  lias  Ijegun, 97 

Arbitrator — 

may  examine  on  oath, 95 

and  compel  attendance  of  witnesses, 95 

cannot  delegate  authority, 95 

is  functus  officio  when  award  made, 95 

cannot  order  payment  of  costs, 97 

has  lien  on  the  award  for  a  reasonable  fee, 95 

AfiSION— 

effectof  the  word, 332,  366 

when  license  to,  necessaiy, ^  366 

not  to,  without  license »  766 

Assignment — 

see  "  Transfer  ;''  when  preferable  to,  under  lecue^ 518 

of  personalty,  requisites  of, 916 

from  one  partner  to  another, 999 

Assignments — 

invalid  except  by  deed, 362 

mesne,  recital  of, 363,  619 

Assignor— 

his  continued  liability, 1313 

Assurance — 

policies  ot, 30 
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Attmtation — 

and  receipt  clause,  how  abstracted, 189 

to  a  Witt, 1 2  04 

Attorxey — 

may  submit  to  arbitration, 94 

powers  of,  see  "  PowEBa" 

execution  by, 357 

may  not  take  a  mortgage  for  future  costs, 470 

warrant  ot, 606 

powers  of, 1340 

Attornments, 831 

Auction — 

sales  by, 122 

reserve  bid, 122 

"  without  reserve,'' 122 

disparagement  of  pro]ierty  by  purchaser, 123 

under  decree,  not  within  Statute  of  Frauds, 135 

Auctioneer — 

is  a  stakeholder  as  to  deposit, 127 

when  liable  for  interest,  on  deposit, 129 

personally  liable, 130, 131 

may  not  receive  more  than  the  deposit, 130 

if  insolvent,  who  is  liable  for  loss, 132 

how  paid, 133 

his  lien, 134 

negligence  of, 134 

AWARI>— 

how  and  when  to  be  made, 97 

parol  not  bad, 97 

when  bad, 97 

may  be  in  form  of  a  speeud  cast, 97 

when  publislied, 97 

mistake  in  point  of  law  does  not  vitiate, 97 

when  court  cannot  set  aside. 97 

Bankers — 

mortgage  to, 1263 

Banking  account — 

covenant  to  pay  balance  oij 492, 1263 

Bankruptcy — 

proceedings  in,  are  within  Statute  of  Frauds. 144 

assignment  is  an  act  of, lOlD 

Bargain  and  Sale, 302 

cannot  sustain  a  power  to  pass  legal  estate, 302 

must  have  a  consideration, 327 
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''Bargain  and  Sell" — 

use  of  tho  terms, 531 

aeealso  "Opekative  Wobdb." 
Barristxr — 

power  to  bind  bis  client  by  reference  to  arbitration,  or 

by  agreement, 94 

Base  fee — 

how  oonTeyed, 373 

Belokoino^ 

synonymous  with  apperiaining, 784 

Bequest — 

general  pecuniary, 1103 

residuary, 1104 

Bible — 

family  entries  in  the,  are  evidence, 246 

Bibdixos — 

one  reserve  bid, 122 

may  be  retracted, 125 

condition  not  to  retract  invalid, 126 

BlUS  OF  EXCHANGE — 

mortgage  o^ 628 

Biud  OF  Sale, 736 

Births — 

marriages  and  deaths,  how  proved, 246 

Blanks — 

in  wills  may  not  be  filled  up, 1059 

Bond — 

equity  will  support  as  an  agreement, 390 

as  an  original  security', 604 

joint  and  several^ 605 

post  obit, 607 

to  be  kept  sealed, 609 

assignment  ot, 627 

proceedings  on,  preferable  to  covenant, 652,  664 

for  quiet  enjoyment  where  no  title, 1316 

Bond  debt — 

mortgage  ofj 526 

tacking  of, 636 

Buildings — 

pass  with  the  land,  when  they  should  be  named, 781 

Business— 

trust  to  carry  on, * 1166 

Cancellation — 

of  documents 202 
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Cancellation — 

of  will,  elTect  of, 1214 

Capacity — 

mental,  of  testator, 1043, 1044 

Capita — 

or  stirpes, 1064 

Case— 

-9pecialf  CO  basis  for  decree  for  soecific  performanoei, ....  388 

Change — 

and  variatioD  of  securities, 1161 

CfiAttQE — 

ou  real  estate,  bow  made, 1 148 

Charitable  U8E8 — 

trust*  for, 1181 

what  they  are,  enumerated, 1 182, 1184 

Charitable  bequests — 

oannot  be  charged  on, 11 51 

assets  are  not  marshaled  in  favor  ot, 1175,  1177 

should  describe  tlie  objects  dearly, 1 179 

and  mode  of  investment  and  application, 1 1 80 

Chattels — 

wills  of; 1091 

Chattel  Mortgaoes, 736 

Children — 

of  former  marriage,  how  to  provide  for, ,  919 

bequests  Uy, 1060  et  seq, 

to  illegitimate, 1067-S 

election  of,  between  will  and  settlement, 1143 

to  take  parents'  share, 1171 

legacies  to,  by  persons  in  loooparmUs, 1 172 

appointment  to  raise  portions  for, 1275 

Clause — 

reversion,  omitted  now, 345 

all  estate, 345,  367 

all  deeds, 347,  368 

Codicil— 

and  will  are  one  Testament, 1 198 

but  sometimes  distinct^  Rules  as  to, 1199 

for  appointing  or  changing  trustees  or  executors, 1201- 

Commissioners — 

to  make  partition, 1299* 

Composition — 

deeds  of,  with  creditors, 1006  ei  seq, 
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COUPEKSATION —  "> 

may  be  given  for  defect  in  quantity, 220 

Lord  Eldon*8  rule  as  to, 222 

form  of; 223 

when  vendor  may  enforce  speciflc  performance  with, . . .  224 

GOXPUTATION — 

of  time  in  leases, 193 

in  partnership  deeds, 977 

GOKCURRBNCE — 

of  interested  parties, 310 

of  mortgagor  in  a  sale  not  necessary, 3tl 

nor  that  of  a  dower  trustee, 311 

OOKCURREKT   LEASES, 794 

Covnmov — 

to  assume  name  and  arms  of  testator, 1139 

breach  o^  to  determine  estate, 1 140 

to  devest  an  estate, 1141 

not  to  dispute  will, 1142 

Conditions — 

of  title, 1^ 

annexed  to  a  devise, 1053 

not  to  alienate, 113^ 

as  to  marriage, 1135 

in  restraint  oC, llSfS 

as  to  insolvency, 1 144 

Coxniuf  AND  Ratift — 

use  of  the  terms, 331 

Confessions —  > 

of  judgment, 736,  737 

Consent — 

should  be  recited, 318 

Consideration — 

not  necessary  at  common  law,  except  m  a  deed  of  bar^ 

gain  and  sale, 327 

rebuts  resulting  use  or  trust, 327 

acknowledgment  that  it  is  paid,  does  not  prevent  proof 

that  it  is  not, 328 

none  should  be  expressed  in  disentailing  assurances, ...  329 

when  should  be  more  fully  expressed, 336 

Form  of  such  expression, 336 

Contract — 

see  "Aobebment." 

if  by  an  agent, 36 

clauses  in, 37 
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OONTRA.OT — 

r                  not  released  by  payment  of  peoaltf, 46 

right  to  demand  completion  o^  is  aometimes  in  porcha- 

.   ser  orUy^  but  never  in  vendor  only, 221 

*  when  vendor  may  rescind, 278 

in  writing  not  necessary  to  support  **  money  had  and 

received," 385 

but  is  necessary  in  suit  for  specific  performance, 389 

exceptions  to  this  rule, 389 

(  by  testator  for  lands  not  yet  conveyed, 1088, 1089 

PONVETANCE — 

preparation,  execution  and  expense  of| 19 

to  purchaser, 297 

clauses  in,  see  "  Clauses  "  in  index  of  Ibrms, 

('                  who  p''epares, 297 

<  modes  ofj 299, 300 

•  undtr  powers^  inconveniences  of)  and  hUe  under, 303 

grant  and  release, 304 

to  bar  estates  tail, 306,  307 

Convey — 

I                  the  word,  has  superseded  "  o/toiy" 331 

OOKTEYANOINO   SECUaXTIES — 

kinds  of, 452 

OOPARCENEBS) 1288 


examined, 235 

'                 office,  evidence, 241 

O0S»— 

when  paid  by  vendor, 281 

by  purchaser, 29t 

«.                 of  disentailing  assurances, 307 

in  equity  always  discretionary, 391 

at  law,  are  not  allowed  in  equity, 391 

*  when  written  agreement  will  give  title  to^ 460 

fiUitre,  an  attorney  may  not  take  a  mortgage  for, 470 

arbitrator  cannot  order  payment  oij 97 

at  law,  equity  will  not  allow, 653 

OOVEXAKT — 

for  future  advances, 491 

to  pay  balance  of  banking  account, 492 

special,  to  release  mortgagor  concurring  in  sale  under 

power, 495 

to  produce  title  deeds,  important, 498 

•  not  to  grant  leases, 499 
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Ck)VENANT8 — 

see  "  Clauses  "  in  index  of  Form*. 

imveual,  not  to  assign  lease, T 

of  trustees, 14 

constractive,  notice  oi) 168 

bow  abstracted, 188 

to  produce  deeds, 432 

vsual  by  mortgagor, 489 

by  mortgagee, 489 

in  mortgage  deed  are  absoltUe, 493 

usual  in.  mortgage  by  demise, 60G 

usual  in  mortgage  of  leasehold, 522 

burdensome  should  be  recited, 304,  326 

by  vendor  in  deed, 352 

mortgagor  has  a  right  to  indemnity,  on  sale  of  equity, . .  3^ 

which  run  with  the  land, 354 

^^usualj"  better  to  name  tliem  expressly, 764 

in  leases  should  run  with  the  land, 809 

usual  as  to  houses, 810 

in  farm  leaseSi 822 

in  building  leases, 824 

of  lessor  seized  in  fee, 825 

and  for  a  term  only, 825 

Counsel —  . 

his  approval  of  title  not  conclusive, 26S 

his  opinion  belongs  to  vendor,  when, 280 

COUXTERPAET — 

of  lease,  should  be  executed  by  lessee  only, 7*73 

Credit — 

power  to  trustees  to  sell  on, 1158 

Creditor — 

legacy  to,.... 1100 

election  o(  between  debt  and  bequest, 1143 

may  be  a  witness  to  a  will, 1208 

Cross  remainders — 

between  tenants  in  tail, 1119 

Damages — 

see  ^'  Liquidated  Dakaoes.'* 

Date — 

importance  of  a,  to  a  will, 1205 

Death — 

revokes  submission  to  arbitration, 94 

special  clause  may  prevent  such  revocation, 96 

presumption  of; 229 
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Death — 

without  iasae, 230,  248 

how  proved, 246 

Debts — 

and  legacies,  when  diarged  on  land;  when  scheduled; 

purchaser  may  have  to  see  paid, 191,  192 

whether  charges  whidi  purchaser  must  see  paid, 310 

will  not  pass  by  will  as  "  movabUs^^* 1092 

devised, 1099 

a  charge  on  land  by  statute, 1147 

mortgage  of, 526,  629,  630 

if  to  be  specially  charged  on  estate, 1048 

Declabations — 

of  uses  and  trusts, 927 

Decree — 

sales  under, 282 

error  in  will  entitle  purchaser  to  rescind  contract, 283 

reference  to  counsel  as  to, 284 

Deeds — 

see  "Documents." 
mortagee  is  entitled  to,  and  cannot  be  compelled  to  pro- 
duce, without  a  covenant  to  produce  them;  which 

should  be  inserted  in  every  mortgage, 2 

when  not  to  be  delivered  to  purchaser, 16. 16 

condition  when  largest  purchaser  to  have  them, 17 

that  vendor  shall  retain  and  produce, 67 

must  be  produced  or  accounted  for, 233 

destroyed,  how  to  remedy, 236 

recital  ot,  is  evidence  of  existence, 237 

and  operates  by  estoppel, 237 

expense  of  production, 256 

proof  of  execution  o^  cannot  be  demanded, 269 

production  ot,  not  generally  compeUable  at  law, 296 

sealing  and  delivering  essential  to, 366 

when  need  tioi  be  delivered, 462 

may  be  demanded  by  mortagee,  though  reconveyance 

not  tendered, 639 

covenant  to  produce  by  mortagee,  when  specially  impor* 

tant, 641 

in  cases  of  partition, 1303 

indemnity,  when  lost. 1314 

Deliveet — 

essential  to  a  deed, *. . .  356 
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Deicisb — 

mortgage  by, 500  to  506 

in  exercise  of  power, 502 

Deposit — 

payment  of, 12'?,  128 

interest  on, 129 

DKSGEin)ANT8 — 

bequests  to, lOtO 

Descents — 

how  proved, 200 

Devise — 

conditional, 1053 

general,  of  lands, 1081 

Devisee — 

claim  of,  to  have  mortgage  debt  discharged  out  of  per- 
sonalty,    614 

if  becomes  insolvent, 1047,  1144 

taking  in  opposition  to  the  will, 1143 

Direction — 

to  sell,  in  a  will,  effect  of, Ill  1 

Disclaimer — 

deeds  o^  by  executors  and  trustees, 1264  ei  seq. 

of  trust  does  not  renounce  executorship, 1265 

Disentail — 

see  "Entail." 

disentailing  assurances, 670,  675 

Disputes — 

to  be  referred  to  arbitration, 63 

Dissolution — 

of  partnership, 993  ttse^. 

Distrain — 

power  to,  in  mortgage, 478 

of  leasehold, 521 

power  to,  when  bad, 649 

power  to,  by  annuitant^ 658 

by  mortgagor  who  leases, 800 

power  to, 800 

Distress  and  entry — 

power  of; 1153 

DOCUHENTS — 

of  title  however  ancient^  may  be  demanded, 167 

when  lost^ 168 

cancellation,  alteration  or  erasure  o^ 202 

demand  oC, 209 
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uhgiiuds  must  be  pto^ioised. 333 

vendor  is  bound  lo  prod'jce  aS  ia  the  abstnttk^ 255 

expenw  of  prodoakm. 256 

comparison  o(| 256 

with  abstract, 25S 

proof  of  execution  oC 259 

IHjwkk — 

when  not  released,  purchase  money  pro  (anto  inreeted,.  43 

^rttftee  need  not  concur  in  sale, 311 

how  barred  by  joint  tenants. 340 

attaches  in  estates  tail, 374 

and  jointure,  election  between, 1 143 

iwe*, 1S89 

limitations  to  bar, 1290 

Dow  ur^^f— 

when  she  must  give  up  her  deeds, 293 

K\ia.uk.s-rH, 834  to  839 

of  lUtods  sometimes  better  to  recite  tlian  the  words  of  them,     320,  32 1 

by  vendor, Z11 

n(»t  without  notice, 378 

UKuinst  mortgagor, 647 

Ki.hr  1U)N~- 

to  raise  a  case  of, 1143 

of  widow  between  jointure  and  dower, 1143 

in  the  case  of  children^ 1143 

and  creditors^ 1143 

Km  AIL — 

UiHMis  to  bar  should  have  no  consideration  expressed, . .  329 

nor  the  words,  "  bargain  and  sell," 334 

ill  such  deeds,  protector  may  retain  life  interest, 341 

auMumncos  to  bar, 370,  375 

dowor  attaches  to  estates  tail, 374 

in  M'ttlcmontfi, 906 

oriMiUHi  by  will, 1050 

k4  WjH'holds, 1120 

\\>  dauffhtt^rti 1121 

Wv^rl^rtM^*  <>?  ♦ 507-8 

M^hl  \<  not  Imrfcd  by  uon-user, 6 

^H^^\M*  \< , , W9 
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Entry — 

right  oe; 791,823 

Equity — 

when  preferable  to  law, 381 

Equity  of  Rbdkmption — 

bought  by  mortgagee, 291 

sold  bj  mortgagor,  be  has  a  right  to  iDdemnity, 353 

mortgage  ot, 509,  514 

Mfeof, W.737,  281 

Equitable  Mobtoaobb — 

mortgagee  is  entitled  to  a  amveycmee  and  not  to  a  sale  only,  665 

Erasube — 

of  docoments, 202 

Ebcbow — 

a  conditional  deed, 358 

Estate— 

force  and  effect  of  the  word, i  108 


outstanding, 54 

tail,  barring, 306,307 

pur  autre  vie^  effect  of  different  limitations  oC 516 

for  years  determinable  on  lives, 517 

pur  autre  vie^  when  chargeable  as  assets  by  descent, ...  12lO 

Eviction — 

repayment  in  case  ot, ■  13l5 

Evidence — 

of  title, 24  2  « t  «e^. 

ExcEFnoK — 

and  reservation  distinguished, 181,  348 

care  required  in  setting  out, 789 

EXCUANGE — 

at  conmion  law, 305 

under  power, 1261i  1262 

SzacuTiON — 

of  deed,  how  abstracted, 189 

presumed  genuine,  when, 231,  232 

proof  ot,  cannot  be  demanded, 273 

and  attestation, 355 

by  attorney, 357 

ExBCxnOBS — 

may  sell  leaseholds, 192 

if  decline  to  act, 194 

have  joint  and  several  interest, 312 

and  administrators  do  not  eo  nomine,  take  bcneflcially, .  1076,  HOC 
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Executors — 

;.   .                direction  to  pay  debts, ]  148 

estate  to,  eflect  of, 1148 

who  renounce  probate  may  exorcise  power  of  sale,. . . .  1154 

appointment  of, 1186 

are  as  one  individual, , 1186 

two  classes,  quaiijied  and  condiiional^ 1187 

ad  inierini, 1187 

substituted, 1188 

Ciinnot  assign  executorship, 1189 

surviving, 1190 

who  renounce, 1 191 

who  are  also  legatees, 1192 

may  witness  will, 1208 

indemnity  to,  against  future  claims, 1307,  1308 

EXECUTORSmP — 

how  proved, 244 

transmission  of, 1189 

renunciation  of,  does  not  disclaim  trusteeship, 1265 

Expense— 

of  comparing  title, 53 

of  producing  and  comparing  documents, 270,  271 

:EXPENRES — 

what,  allowed  to  mortgagee, 651 

"Expressed  to  be  made' — 

when  may  be  properly  used, 324 

Pacts — 

proof  of,  in  conveyancing,  and  at  law, 229 

Fauily — 

an  uncertain  word, 1079 

Farming  stock — 

devised, 1093 

will  pass  by  a  charge  on  roal  estate, 1110 

or  by  a  beneficial  interest,  as  extensive  as  the  legal  estate,  1112 

or  by  an  absolute  power  of  disposition, 1113 

Feoffment, 300,  416 

Fire— 

covenant  to  insure  against, 810,  821 

Firm —  , 

equitable  mortgage  to  a, 464 

Fixtures — 

when  sold  separately, 18 
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F0RBCLO6URE — 

right  of,  not  affected  by  power  of  sale, 574 

hints  as  to, 664 

is  barred  by  a  trust  for  sale, 6M 

Frauds — 

statute  o^ 136  et  seq. 

Funds — 

stock  in  assignment  of, 910 

Furniture — 

let  with  house, 766 

devised, 1092 

Further  charoes, 610 

Future  advances — 

covenant  for,  in  mortgage, 491 

General  words — 

see  "  Appurtenances," 344 

do  not  remedy  an  inaccurate  description, 762 

Goods— 

and  lands  let  together,  reddendum, 806 

GRANDailLDREN — 

may  take  as  children, 1069 

Grant — 

clause  of,  how  abstracted, 180 

from  the  Grown,  if  lost  how  proved, 242 

real  estate  now  lies  in, 304 

should  be  in  every  conveyance  of  real  propert}', 331 

clause  of,  need  not  contain  any  limitations, 339 

where  purchaser  himself  grants, 340 

the  word, 416 

and  "  excliange  "  imply  no  warranty, 602 

Guardians— 

none  but  the  fiither  can  appoint, 1 193 

a  minor  may  appoint  by  deed^ 1194 

who  may  be, 1 196 

are  trustees, 1197 

cannot  plead  statute  of  limitations  in  bar  of  an  account,  1197 

release  to,  by  ward, 1309 

Gaurdianship — 

continues  only  during  minority ;  marriage  does  not  dis- 
solve It, 1 1 96 

Gaueantees, 1319  ei  wj. 

Habendum — 

how  abstracted, 182 

its  office  is  to  limit  the  uses  or  estates, 339 
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ITabendum — 

Dot  essential ;  sometimes  improper, 349 

when  repugnant  to  grant, 349 

in  mortgage  of  a  itmi^ 523 

IIkie — 

title  derived  through,  proof  of, 251 

infant,  how  may  convey  under  power  of  sale, 487 

claim  of,  to  have  mortgage  paid  out  of  personalty, 614 

may  take  as  devisee, 1074 

appointment  of  B  to  be  testator's  A«r,  effect  ofj 1107 

to  B  and  his  heirs,  male  or  female,  conveys  fee  in  a  deed ; 

fee  tail  in  a  will, 1107 

HxiRS — 

devise  to, 1071  ei  set/. 

as  to  personalty,  means  next  of  kin, 1072 

or  children^ 1073 

dying  without, 1109 

UotchPot, 935,  1170,  127.7 

ilUBBAND  AND  WiFE — 

when  both  concur  in  conveyance,  wife  does  not  covenant,  493 

•                   husband  seized  in  right  of  wife  may  lease, 757 

husband  not  a  *'  next  of  kin," 944 

iMi'BOVEMEXrS — 

pass  with  the  land, 781 

Jncumbbances — 

are  matters  of  conveyance,  or  matters  of  title, 5 

to  bo  discharged, 55 

existing  if  denied  by  vendor's  solicitor, 267 

must  all  be  discharged  before  vendor  can  call  upon  pur- 
chaser to  accept  conveyance, 270 

if  not  discharged  purchaser  shall  have  costs, 27p 

an  estate  bought  under  sale  by  decree, 286 

tacking  of, 639 

Indemnities, 1313  e/  scq. 

Indkunity — 

clauses  of,  how  abstracted, 186 

for  doubtful  title  cannot  be  claimed  by  purchaser, 218 

for  imperfect  title, 291 

mortgagor  has  a  right  to,  on  sale  of  equity  of  redemption,  353 

and  so  has  vendor  of  leasehold, 369 

as  between  partners, 991 

to  purchasers, 1020,  1 156 

clause  of,  no  protection  to  trustees, 1 1 62 

to  executors, 1307-8 
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Indorskubnt — 

haa  no  operation, 368 

Infancy — 

of  some  of  conveying  parties, -44 

Infant  heir — 

liow  may  convey  under  power  of  sale, 487,  685 

Influence — 

undue,  as  against  testator, 1045 

Insanity, 1043,  1044 

Investment — 

trusts  for, 1 169 

costs  of,  from  what  fund  paid, 1 160 

mode  oC,  for  charitable  uses, 1180 

Interest — 

payment  of,  on  purchase  money, 8,  41 

payment  of,  not  to  imply  right  of  entr}*, 60 

on  deposit, 129 

inland, 137 

proviso  on  punctual  payment  of, 475 

higher  rate  as  penalty. 475 

cannot  carry  interest, 479 

doubtful  whether  tender  of  six  months  in  advance  is 

equal  to  notice, 632 

mortgagee  no  claim  to,  after  notice  and  due  tender  of  pay- 
ment,    638 

made  payable  as  between  partners 981 

Interests — 

which  cannot  be  mortgaged, 455 

uncertain,  when  leased, 797 

Intestacy — 

how  proved, 245 

Interpleader — 

as  to  deposit, 128 

Issue— 

dying  without, 1109 

wlien  a  word  of  limitation, 11 18 

Jointress — 

must  give  up  her  deed  on  having  her  jointure  confirmed,  295 

Joint  tenancy — 

can  only  be  created  by  express  words, 1114 

is  the  proper  form  for  trtistees,  and  will  be  implied, ....  1115 

Joint  tenant — 

conveys  by  release, 340 

how  he  may  bar  dower. 340 
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Jointure — 

and  dower,  election  between, 1143 

appointment  ot, 12t6 

JUDOUEXTS — 

search  for  and  registration  o(, 269 

bind  leaseholds^ 269 

against  mortgagor  after  mortgage  made, 271 

and  crown  debts  against  mortgagees  which  have  been 

paid, 272 

bind  tenant  in  tail,  issue  in  tail,  and  remainder-man 

when  no  protector, 273 

Judgment  debts — 

assignment  ofj 530 

Kin— 

next  of)  what, 9i4 

Land — 

interests  in, 137 

and  goods  let  together,  reddendum^ 806 

Lands — 

notice  of  sale  of,  by  sherifT, n.  737,  271 

contracted  for,  by  testator, 1088,  1089 

Lapse — 

provisions  against, 1146 

Lease — 

determinable  on  lives,  should  be  secured  by  a  life  assur- 
ance,    524 

and  counterpart,  the  latter  should  be  executed  by  lessee 

only 773 

of  wife's  lands, 780 

in  duplicate, 1313 

Leases — 

where  property  is  sold  subject  to. 61,  62 

not  good  root  for  a  title  in  fee, 166 

title  to, 112 

renewed, 173 

of  modem  date, 296 

sixty  years  title  not  absolute, 296 

covenant  not  to  grant, 499 

under-leases,  and  agreement  for  leases, 754 

when  void,  if  not  by  deed, 771 

by  terumt  for  life,  and  reversioner, 779 

concurrent,  effect  o(, 194,  795 

determinable, 796,  829 

by  mortgagee  and  mortgagor, 800,  809 
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Leases — 

of  wife's  land,  rent  how  paid^ 801 

by  tenant  in  tail, 802 

covenantu  in, 809 

Lease  and  release — 

described, 301 

Leaseholds — 

dauses  in  agreement,  to  porchase, 22 

lessor's  title  to, 172 

title  to,  how  abstractor  made, 177 

executors  may  sell, 192 

pass  by  assignment  or  demise, 308 

but  not,  if  for  lives,  because  they  are  then  freeholds, . . .  308 

a&signment  of| 325 

husband  alone  may  assign  wife's, 400 

for  years  cannot  be  settled,  so  as  to  pass  the  legal  estate,  926 

nor  entailed, 932,  1052 

should  not  be  left  to  pass  under  a  general  devise, 1083 

entails  of, 1120 

to  lend  trust  money  on,   without  express  power,  is  a 

breach  of  trust, 1 159 

Lboacy — 

mortgage  of, 531 

specific,  does  not  generally  abate, 1174 

out  of  particular  fund, 1174 

Leqacies — 

points  as  to, 1054 

to  creditors, 1100 

to  children,  whether  in  satisfaction  of  portions, 1102 

vested  and  contingent, 1128,  1129 

for  a  particular  purpose,  that  purpose  failing, 1 1 30 

in  trust  for  legatees, 1131 

charged  on  real  estate, 1 132 

when  do  not  charge  land, 1 148 

abatement  o^ 1174  ei  seq, 

out  of  particular  fund  may  abate  among  themselves, ...  1114  et  seq. 

Legal  Rbpresextatives — 

who, 1075 

Legitimacy — 

how  proved, 249 

Tjj^Rie — 

of  mortgagor  has  no  claim  to  notice, 646 

entry  by,  ofTect  o^ 759 

if  he  dies  pending  the  contract, 776 
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Lessor — 

if  himself  a  lessee, • fi.  755,  3 

if  tenant  in  tail, 'i^B 

if  ho  docs  not  intend  to  show  his  title, •  • .  758 

if  he  dies  pending  tlie  contract, 775 

Letters — 

alone  may  sustain  a  contract, 47,  150 

License — 

to  assign,  lessor  to  bo  made  party, 365 

Lien — 

vendor's, 38 

purchaser's, 39 

destroj'ed, 40 

testator's,  for  unpaid  purchase  money, 1176 

Limited  Interests, 4 

when  leased, 797 

Linen — 

devised,  what, 1092 

Liquidated  damages — 

clause  for,  in  default, 45,  64 

payment  ot,  does  not  release  contract 46 

Lis  pendens — 

binds  land,  when, 274 

form  of  certificate  for  registry, 274 

Lives — 

ages  of)  in  leases  determinable  on, 26 

in  lite  policies, 30 

Loss — 

see  "Profit  and  Loss.*' 

Mandamus — 

may  issue  for,  of  contract  performance, 376 

Marriaoe-t- 

revokes  submission  to  arbitration, 95 

how  proved, 246 

articles, 901,  903  to  905 

settlements, 902,  906 

a  sufficient  consideration, 924 

conditions  as  to, 1 1 35 

in  restraint  of, 1138 

eflect  of;  on  wills, 1221 

Marriage  settlements — 

should  be  inquired  for, 224 

Married  women — 

acknowledgments  of, 260 
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Married  women — 

estates  of, 1 1 22,  1 1 23 

trusts  for,  separate  use  ot, 1167 

may  execute  powers^ 127 1 

Marshaling, l^B 

Memorials — 

examined  copies  of^  are  some  evidence, 249 

Minor — 

where  a  conveying  party, 1317 

MlBDESCRIPTION — 

as  to  extent, 226 

as  to  interest  or  estate, ' 227 

Mistake — 

shall  not  vitiate  agreement, &2 

Money — 

and  ready  money  devised, 109€ 

Moneys — 

in  settlement, 917 

advanced  to  husband,  and  secured  by  p^^licy, 918 

**MORE   OR  LESS," 239 

Mortqaqe — 

is  the  best  kind  of  security, 453 

of  a  mortgage, 454 

interests  which  cannot  be  the  subject  of, 455 

power  to  mortgaye,  is  implied  in  power  to  sell, 467 

terms  of,  should  always  be  settled  in  writing, 458 

sometimes  contains  liquidated  damages^  clause, 469 

tguilable^ 460 

(he  like  of  sliare  certificates, 461 

the  Wee  of  lease,  though  not  to  be  assigned, 463 

may  coyer  future  advances, 463 

mere  deposit  will  not  create  a, 460 

in  fee  usual  now ;  no  dowei-  in  a, 468 

of  a  term  when  preferable, 469 

recitals  in, 470 

for  future  costs  an  attorney  may  not  take, 470 

of  equity  of  redemption, 470 

by  demise^ 500 

discharge  of  reinvests  Uie  estate, 604 

of  etUailed  property, 507 

of  equity  of  redemption^ 509,  614 

o(  estates  for  life, 516,  617 

of  leasehold. 5 18,  526 

by  way  of  under-lease, 523 
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Mortgage — 

of  bond  debt, 626 

of  policies, 627 

of  bills  of  excliange, 528 

of  single  contract  debts, 629 

of  judgment  debts, 630 

:|jr^^v      of  legacies, 631 

i^^^    oC  shipping, 532 

TRANSFER  ofj ^^ 

right  of  transfer  is  incidental  to, 611 

claim  of  heir  or  devisee  to  have  the  debt  discharged, . . .  614 
b}'  demise  if  converted  into  mortgage  in  /ce,  how  con- 
veyed,    624 

transfer  of,  by  representatives  of  deceased  mortgagee^ . , ,  626 

of  mixed  interest.^, 626 

estate  in,  vested  in  testator, 1086 

lands  in,  devised, 1089 

in  fee,  whether  will  pass  under  a  devise  of  "securities 

for  money," 1097 

to  bankers, 1263 

Mortgagee — 

has  a  right  to  the  title  deeds, 2 

concurrence  of,  in  sale  of  equity  of  redemption, 312 

when  mortgagor  concurs  with,  to  convey, 336 

when  must  concur  with  mortgagor, 340 

must  account  for  rent  and  profits  after  transfer, 612 

bis  only  covenant  not  to  encumber, 656 

Mortgagor — 

need  not  concur  in  sale, 310,  486 

when  he  does  concur, 336 

when  mortgagee  mual  concur  with, 340 

selling  equity  of  redemption  has  a  right  to  indemnity, . .  352 

may  convey  a  larger  estate  than  his  own, 456 

when  concurring  in  sale  under  power,  released  from  cov- 
enants in  mortgage, 495,  656 

when  concurring  to  convey, 620 

tenant  at  will,  or  tenant  at  suQerance, 646 

cannot  be  compelled  to  concur  in  sale  even  by  express 

covenant, 666 

better  for  him  not  to  concur, 666 

lease  by,  when  in  possession, 800 

Mortmain — 

Statute  of, 1176 
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Name — 

must  be  full  in  a  will» 1068 

denior  aud  junior, , .  1058 

and  arms  of  testate,  condition  to  assume, 1130 

Next  of  kin— • 

who, 044, 1 01  & 

means  next  ofbloedf lOtI 


NOTTCE — 


Oath — 
Omi&siok — 


to  arbitrators  of  thctr  appointment, 113 

of  bearing  to  opposite  party, 114 

constructive,  of  coTcnanta, 169 

of  exercise  of  power  of  sale  should  sot  be  a  oonditioD 

precedent, 485 

to  redeem  mortgaged  premises, .^  . . . .  629 

six  month's  interest  in  advance  not  equivalent  to, 632 

right  to.  bow  forfeited  b}'  mortgagee, 633 

mortgagor  is  not  entitled  to, 634 

by  mortgagor,  how  to  be  given, 638 

mortgagee  is  entitled  to  a  fresh  one,  if  payment  not  mad^ 

on  tlie  precise  day  notice  expires. 638 

mortgagor  cannot  claim, 646 

of  dissolution  of  partnership, 1001  et  seq. 

arbitrator  has  implied  power  to  take  evidence  on, 05 


of  name  of  g^ntee  in  granting  part  of  deed  of  oonvey* 

ance, 300 

in  parcels  equity  will  relieve  against, 342 

Os  OR  ABOUT — 

in  reciting  dates  unneceesar}-, 324 

Operative — 

words, 331  to  335^  337,  338,  366 

defined  and  distingpiished, 416 

in  tecwM, 118 

Otrrooixos — 

to  bo  paid  by  vendor, 50 

OUTSTAXDINO  ESTATES — 

expense  of  getting  in^ 54 

Parcels — 

how  abstracted, 181 

identification  of; 323 

Short  form  of  recital  o? 323 

omission  in  equity  will  relieve  against, 342 

distinct  or  numerous^ 343 
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Partners — 

cannot  bind  each  other  by  deed  of  submission, 94 

Partnership, 975  et  «y. 

Partitions — 

in  chancery, 1297 

clear  legal  title  essential, 1298 

Partitions — 

under  powers, 1261   1262,  1279  et  seq. 

under  direction  of  Court  of  Chancery, 1297  e<  stfj. 

Parties — 

order  o^  in  deed  of  conveyance, 309 

omission  of  some  in  granting  part,   309 

concunence  ofj  where  not  essential, 310 

really  essential, 312 

where  several  who  convey, 335 

Past  tense — 

improper  except  in  a  feoffment, 338 

when  proper,  when  improper, 416 

Payment— 

delay  of, 290,  293 

punctual,  a  ground  of  covenant, 475 

irUo  court  not  sufficient  to  redeem  mortgage, 638 

Pedigree — 

how  proved, 169,  212 

Penalty — 

payment  of,  does  not  release  contract 46 

higher  rate  of  interest  as  not  enforceable  in  equity, ....  475 

Performance — 

pari, 139,  140,  141 

part  payment  is  not, 142 

as  to  several  lots, 143 

specific., 146,  1 47 

with  compensation,  in  what  cases, 224,  226,  227 

Per  capita — 

or  per  stirpes, 1064 

Personal  estate — 

how  to  exonerate  from  debts  and  legacies, 1150 

Plate — 

devised, 1092 

Policy  op  assurance — 

mortgage  of, 527 

Portions— 

for  children  under  marriage  settlement,  effect  of  bequest 

upon, 1102 
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PORTIONB— 

raised  by  long  term, 1126 

Possession — 

purchaser  in, 42 

purchaser  to  have,    56 

that  tenants  shall  render, 57 

may  be  part  performance, HO 

no  proof  of  price  or  interest  agreed  for, 146 

title  by, ; 168 

taking,  may  waive  objection  to  title, 265 

without  prejudice,  application  for, 285 

refusal  of,  by  defendant, 288 

of  mortgage,  buying  equity  of  redemption, 291 

with  consent  of  vendor,  consequences  of,  in  equity, ....  294 

oc'^uoZ,  necessary  to  a  common  law  release, 301 

Post  obit — 

bond, 607 

POCR  AUTRE  VIE — 

effect  of  different  limitations  of, 516 

estates,  when  assets  by  descent, 1216 

Powers — 

and  trusts,  how  abstracted, .  •. 185 

execution  of, 232 

must  bo  produced, 234 

of  distress  and  entry, 1 152 

of  trustees, 1 1 58  «><  seq. 

to  beneficiaries  in  strict  settlement  by  will, 1173 

to  trustees  in  same^ 1173 

appointments  in  exercise  ofj 1270  et  seq. 

limitations  prior  to, 1 274 

Power  of  Attorney — 

must  be  produced  if  deed  executed  under, 234 

to  distrain  in  mortgage, 478 

of  attorney,  remarks  on, , 1340 

Power  op  APPoiimiENT — 

of  legal  estate  cannot  spring  from  bargain  and  sale, ....  302 

inconveniences  of  conveyances  under, 303 

to  a  married  woman, 938 

in  favor  of  children, 942 

Power  of  distress — 

when  bad, 649 

of  entry, 659 

Power  of  lxabikg, 906,  945,  947 
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Power  or  re-ettit, 669,  828 

invalid, 1292 

pcwkr  of  revocation, 908,  1278 

Power  op  sale — 

implies  power  to  mortgage, 457 

I'aso  in  which  it  may  not  be  exercised, 472 

and  trmU  for  sale  distinguished, 484 

notice  of  exercise  o^  should  not  be  a  condition  preoedemt,  485 

infant  heir  may  convej  under,  bow, 487 

bow  restricted  in  mortgages  by  (Urnufe^ 505 

assignment  of, • 617 

must  be  strictly  executed, 656 

bv  annuitant, 660 

and  exchanj^e, 906 

PitEFEKEXCE — 

testator  may  direct,  Iww, 1174 

Presence  of  teotator — 

what, 1207 

Price — 

inadequac}^  of,  no  ground  ibr  specific  perfomiance, ....  276 

Priority — 

in  time  of  payment  of  legracies,  does  not  prerent  abate- 
ment,    1174 

Private  act — 

of  parliament,  how  proved, 257 

Probate — 

how  abstracted, 193 

proof  of  death, 247 

best  evidence  as  to  personalty, 254 

of  will  necessary  to  make  executorship  transmissible, . .  1189 

PllOCEEDIXffS — 

in  Court,  how  prove<l, 240,  241 

Production — 

of  documents  by  vendor, 269 

expense  oC 270 

Proht  and  Loss — 

after  contract  signed, 27,  28 

between  partners, 983 

Promises — 

and  acknowledgments  of  liability, 93 

Prosecution — 

of  treaty  will  waive  objection  to  title, 278 

Protector — 

consent  o^  to  sale, 312 
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Protector — 

may  concur  and  yet  retain  life  interest, 341 

cooseut  ot,  in  assurance,  Iiow  sliown, 371 

of  settlement,  why, 1123 

power  oC, 1124 

special, 1 125 

Proviso — 

in  mortgages  for  redemption,  how  abstracted, 187 

should  say  where  payment  is  to  be  made, 472 

Provisoes — 

in  leases, 827 

Public  policy — 

gifts  void  as  against, 1183 

PorFiNG — 

avoids  sale, .' 1 

Purchase  money — 

invested  pending  negotiation,  Ac, 42 

when  purchaser  may  bo  responsible  fur  application  o(.       191,  192 

how  conveyance  in  such  case  should  be  drawn, 317 

surplus  of,  on  sale  of  mortgaged  premises,  to  whom  paid,       488,  657 

Purchaser — 

to  have  possession, 5G 

when  responsible  for  application  of  purchase  money, ...       191. 192 

may  demand  completion  of  contract  when  vendor  cannot,  221 

should  not  act  as  owner, 263 

when  more  than  one  for  same  lot, 287 

when  bound  to  see  to  the  application  of  purchase  money,  317 

when  himself  a  granting  party, 340 

if  he  die  afler  cause  of  action,  his  personal  representa- 
tives must  maintain  it, 384 

Railway  shares — 

not  within  Statute  of  Frauds, .   138 

Ratify  and  Conhrm — 

are  synonymous, 331 

Receipt — 

may  be  a  valid  contract, 148 

last,  proves  payment, 250 

by  trustees  a  sufficient  discharge  by  Statute, 580, 1156 

indorsed  on  mortgage  revests  the  term, 640 

Receipt  clause — 

signed  and  witnessed,  does  not  destroy  vendor's  lien, . .         38,  328 

when  should  be  more  fully  expressed, 330 

Form  of, 330 

equity  will  inquire  into, 392 
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Receiver — 

on  dussolution  of  partnersliip, 998 

Recitals — 

prove  existence  of  deeda  recited, 237 

mid  estop  parties, 237 

luay  make  good  the  loss  of  mesne  assignments, 238 

how  far  useful, 313  to  318 

order  of, 319 

of  deedf* 320 

of  the  effect  of  deeds, 320 

when  of  ttfftci  preferable, 321 

estop  parties, 322 

Shmi,  form  of) 314 

of  dates, 324 

of  lefisehold, 325 

of  covenants 326 

in  mortgages, 470 

Recokveyance — 

when  preferable  to  mere  avoidance  of  estate  under  pro- 
viso fulfilled, 472 

to  whom  usual, "183 

of  mortgaged  estates, 629 

as  to  deed  of, 640 

b}'  mortgagee's  representatives, 642 

heir  may  be  compelled  to  execute, 644 

Reddendum — 

how  abstracted, 1 83 

in  leases,  how  worded, 799 

Rkdemptiox — 

of  mortgjiged  estates, 629  r.t  .«^. 

right  of,  how  lost, 630,  631 

notice  of, 632,  638 

of  parcels, 641 

Re-entry — 

power  of, 828 

Rbferen'ce — 

to  arbitiatioD, 9 

Registration — 

how  proved, 239 

Relations — 

defined 1078 

Release — 

at  common  law,  modes  and  ofToct  of| 300 

actual  possession  was  essential  to, 301 
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Release — 

UBe  of  tho  word, 416 

when  not  a  safe  assurance, 641 

to  trustees  and  executors, 1304  et  aeq, 

for  resi  iuary  estate, 1306 

between  partners, 1311 

from  creditora  to  debtors  who  compound, 1312 

Relinquish — 

proper  operative  words  to  express, 332 

•Remainders — 

cross,  between  tenants  in  tail, 1119 

Remedies — 

for  non-performance  at  law, 376  et  seq, 

of  mortjjageo, 645 

best  mode  of  procedure  by  mortg^agee, 653 

Renewal — 

covenant  for, 169 

Rent — 

proportionate  part  of, 804 

of  lands  and  ((oods  let  together, 805 

penal, 807 

com, 808 

special  reservation  of, 811  to  816 

cesser, 830 

Rents  and  Profits — 

when  allowed  to  purchaser, 289 

when  not, 290 

mortgagee  must  account  for,  even  after  transfer, 612 

receipt  of,  afler  default  by  mortgagor,  how  obtained, . . .  648 

mortgagee  must  account  for, 650 

devise  of,  in  trust, 1 149 

Renunciation — 

deeds  of,  by  executors  and  trustees, 1264  ei  seq. 

Repairs, 763,  765 

Repressntati  yes — 

bound, 145 

legal,  mean  nexi  of  kin, 1075 

Requisitions — 

on  abstract, 212  to  228 

before  answering,  ask  if  there  are  any  more, 215 

Rescind  contract — 

right  to,  how  waived, 10 

power  to, 20,  23,  25 
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Resbrvatton — 

and  exception^  diatingfuished, 161 

Residuary — 

devise, 1104  et  seg.  1136 

Reversion  clause — 

is  DOW  omitted, 786 

Reversions — 

tiUeto, 170 

Revocation — 

of  submission  to  arbitration, 96 

clause  ot,  in  a  will, 1056 

power  o(  in  deed  of  appointment, 1278 

Right  of  Entry — 

not  barred  by  non-user, 6 

not  to  be  implied  from  payment  of  interest, 60 

Right  of  way, 790,  836,  838 

release  oC, 839 

Sale — 

(see  Index  of  Forni8)o(  lands,  notice  of,  under  an  execu-       * 

tion, fi.  737,  271 

a  direction  for  sale  of  lands  by  will,  effect  of) 1111 

will  be  authorized  by  a  devise  in  tnist  to  pay  debts,  Ac.,  1 149 

Sales— 

of  goods, 34 

by  private  contract, 35, 136 

by  auction, 122 

when  valid, 124 

under  decree  not  within  Statute  of  Frauds, 135 

of  real  estate, 136 

under  decree, 282 

under  power, 1261 

Seal — 

essential  to  a  deed, 355 

not  essential  to  a  will, 12U4 

Security — 

a  mortgage,  is  the  beet, 453 

Securities  for  money — 

devised, 1097 

variation  of,  by  trustees, 1161 

Seizure — 

how  proved, 201 

of  inoorporeals, 262 

Senior — 

and  junior, , 1068 
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Servants — 

bequests  to, 1980 

Skparation — 

deeds  o^ 954 

Settlements — 

strict, 906 

ordinary, 909  eiMQ. 

post  nuptial  and  voluntar}', 951  ei  seq. 

Shares — 

in  public  companies,  how  sold, 21 

railway,  not  within  Statute  of  Frauds, 138 

mining,  are  so, 138 

devise  of, 1098 

Shelley^s  case — 

rule  as  to  fee,  fee  tail,  and  equitable  estates  where  trusts 
executed, 1117 

Shipping — 

sales  of, 32 

Signature — 

what,  sufficient, 151,  152,  163,  156 

not  essential  to  a  deed, 355 

to  will, 1 203 

what  is  sufficient, 1207 

Slander — 

of  tiUe,  action  for, 123,  377 

Solicitor — 

danger  of,  employing  vendor^s, 19 

personally  liable  if  he  suppress  an  incumbrance, 176 

or  deny  that  there  are  any, 281 

Special  case — 

cannot  support  spcciHc  performance, 388 

Stakeholder — 

an  auctioneer  is,  as  to  deposit, 127, 129 

Stock— 

pledge  ot,  destroj's  vendor's  lien, 40 

Stock  in  trade — 

devised,  what, 1094 

Substitution — 

of  gifts  by  will  and  codicil, 1199,  1200 

of  new  trustees, 1266 

Surrender — 

*    operative  words  for, 332 

of  estates  for  years  is  by  release, 340 
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Tacking — 

incumbrances, 635 

lx)nd  debts, 636 

as  against  assignees, 637 

Tail— 

estates 306,  307 

see  *'Kntail.'' 

created  bv  will 1107,  1117 

Tbnancy — 

nature  of,  should  be  inquired  into 261 

in  eomniou  is  favored  Ijy  tlie  courts, 1116 

Tenant  fok  life — 

liniitalion  of  eqnUahk  estate  to 1121 

of  chnttd  intfirciit  to  first  taker, 1 1 21 

Teiui — 

purchaser  of  a,  lias  a  right  to  call  for  the  lessors  title, . .  3 

ancient, 171 

detect  as  to  time  of,  may  be  compensated, 234 

should  be  clearly  detined, 760 

determinable  at  several  periods. 760,  795 

inclusive  or  exclusive  of  day  of  date, 793 

on  lives, 796 

legatees  of,  are  usually  made  special  executors  thereof! .  1084 

renewed, 1 085 

long,  to  raise  portions, 1 125 

Testator — 

see  "Wills." 

mental  capacity  of^ 1043,  1044 

undue  influence  over, 1045 

if  in  trade,  necessary  inquiries, 1046 

trust  estates  of.  and  estates  in  mortgage, 1086 

Time — 

of  the  essence  of  a  contract, 37 

as  to  delivery  of  abstract,  when  named,  when  not  named,  204 

when,  of  the  essence,  vendor  may  rescind  on  breach, 278 

doubtful  {{,  can  be  made  of  the  essence  except  in  the 

original  contract, 278 

Tttlb — 

kinds  ot,  safe,  good,  marketable :  purchaser  has  a  right 
to  one  which  will  sustain  ejectment  or  specific  per- 
formance   I 

where  doubtful  insert  special  clause, 10 

where  doubtful  as  to  part, 11 

slander  of. 123,  377 
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Title— 

pnrcliAser  has  a  right  to  sixty  yearn, 160. 1G4 

oven  sixty  years  may  not  be  sufficient, 165 

best  root  of, 160 

by  possession, 168 

to  reversions, 170 

to  ancient  terms  of  years, 171 

lessor's, 172 

to  renewed  lease, 173 

approval  oC,  in  abstract,  no  waiver, 2 1 G 

must  be  free  from  suspicion, 217 

doubtful,  purcluiser  cannot  claim  indemnity  for, 219 

TO  part  only,  may  entitle  vendor  to  spcciflc  performance 

with  compensation. 226 

evidence  of, 228  ei  seq. 

derived  through  an  heir,  how  proved, 251 

purchaser  may  object  to  defect  in,  prior  to  time  agreed 

for  carrying  back, 262 

prosecution  of  treaty  afler  defect  discovered,  will  waive 

objection  to, ... 264 

approval  of,  by  counsel,  does  not  bind  purchaser, 266 

if  imperfect,  with  indemnity, 277 

sixty  years  not  absolute, 296 

if  not  made  good  by  the  day  fixed,  it  is  no  defence  thai 

purchajser  was  not  ready, 381 

meaning  of  "  good," 382 

matter  of,  and  matter  of  conveyance, 383 

covenant  to  produce, 498 

Title  deeds — 

see  "Deeds." 

Trades — 

not  to  carry  on  certain, t67 

Transfer — 

right  of,  incidental  to  a  mortgage, 611 

when  original  mortgagor  docs  not  concur  in, 613 

where  mortgagor  concurs, 620 

by  representatives  of  deceased  mortgagee, 625 

Transmission — 

of  executorship, 1189 

Tructs — 

and  powers,  how  abstracted, 185 

for  sale,  and  powers  of  sale  distinguished, 484 

one  cane  in  which  trusts  preferable,   484 

bars  foreclosure, 656 
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Trusts — 

usual  of  per8onalt J, 940 

in  favor  of  children, 943 

to  sell, 1016 

should  alwa3'S  bj  in  joint  tenancy, 1 153 

for  sale, 1 155 

for  collecting  and  getting  in  estate, 1 157 

for  investment, 1 159 

for  accumulation, 1 163 

for  repairing,  &c , 1 1 64 

to  carry  on  business. 1165 

for  separate  use  of  married  women, 1167 

for  wife  and  children, 1 169 

secret. 1177 

TRU8TEE.S — 

covenant  of, 14 

personally  bound  if  deny  that  incumbrances  exist, 282 

receipis  of, 310 

of  dower  need  not  concur  in  sale, 310 

and  administrators  have  joint  ix>wer, 312 

where  they  convey, 317,  337 

only  covenant  that  they  have  done  no  act  to  incumber,  494 

receipt  of,  a  sufficient  discharge  by  Statute, 580 

estate  not  to  be  limited  to, 925 

to  preserve, 929 

receipts  of, 948,  1 156 

appointment  of  new, 949 

indemnity  clause, 950 

are  joint  tenants  by  implication, 1115,  1 153 

to  preserve, 1 121 

if  legal  estate  in,  form  for, 1121 

buying  in  their  oton  names, 1260 

death  of  some  before  declaration  of  trust, 1263 

substitution  and  appointment  of  new, 1266  to  1209 

Trust  estates — 

vested  in  testator, 1086 

Umpirf — 

when  may  be  appointed, 96 

appointment  by  chance,  bad, 96 

power  of, 96 

must  re-examine  the  witnceseB, 96 

Uncertain  Interest, 797 

Unoer  lease, 308 

no  breach  of  covenant  not  to  assign, 766 
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Under  lease — 

how  grantodf 798 

Uses— 

Statute  of; 301,  302 

00  use  upon  a  use, 301,  302 

should  always  be  declared, 350 

when  to  arise  out  of  seizin  of  grantee, 350 

to  bar  dower, 351 

Uses  and  trusts — 

declarations  of, 1260  ei  seq. 

Ward— 

release  by,  to  guardian, 1309 

Warrant — 

of  attorney, 467,  606 

Waste — 

without  impeacliment  of) 930 

Way— 

right  of, 790,  836,  838 

release  of, 839 

Wife— 

does  not  covenant, 493 

acknowledgment  of, 49T 

provision  for, 1055,  1058 

and  children,  trusts  for. 1 1 69 

Will — 

and  codicil  are  one  testament, 1 198 

who  may  be  witness  to, 1208 

destruction  of  duplicate 1216 

whether,  revokes  codicil, 1217 

revocation  of,  by  mistake, 1218 

revocation  of. 1 221 

republication  ot, ' 1222 

Wills— 

abstract  of; 190 

original,  cannot  be  demanded, 253 

should  be  registered, 275, 1 043 

principal  points  to  be  attended  to, 1067 

execution  and  attestation  of, 1 202  ei  acq. 

under  powers, 1 209 

of  personal  estate, 1211 

nuncupative, 1212 

revocation  of, 1213 

destruction  of, 1213,  1215 

subsequent  disposition  of  devised  pro|x»rty,  effect  of. . .  1220 
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Winding  up — 

of  partnership, Q93elseq. 

WiTNESSfIS — 

must  be  re-cxaminod  by  umpire, 9 

may  be  compelled  to  give  evidence  before  arbitrator,  . .  95,  112 
memorandum  by  attorney,  that  W.  W.  is  a  necossary 

witness  in  arbitration, 99 

*'  crtdible,''' 246 

and  competent^ \  208 

Women — 

married,  acknowledcrmenta  of, 274,  n.  451,  p.  177 

estates  of, 1122,  1123 


Words — 


not  teclmical,  liow  abstracted, 184 

operative,  see  *'  Operative  Words," 416 


INDEX  TO  FORMS. 

Affidavit — 

of  execution  of  reference, 100 

of  execution  of  award, 101 

verifying  copy  of  award, 102 

of  due  enlargement, 1 03 

to  memorial  of  mortgage, 545 

to  chattel  mortgage, 738,  746 

Agreement — 

for  sale  of  freehold, 48 

of  land ;  vendee  to  enter ;  time  of  the  essence, 68 

for  sale  by  way  of  lejise,  reserving  purchase  money  aa 

rent, 71 

gciicrai  form,  with  fixed  damages  in  case  of  breach, ...  72 

for  purchase  and  sale  of  personalty, 73 

for  building  a  house, 74 

for  rebuilding  mills, 75 

for  purchase  of  leasehold, 76 

to  sell  stock  in  a  grocer's  shop. 77 

to  cultivate  land  ou  shares, 78 

to  sell  copyright  of  a  book, 79 

to  sell  bond  and  mortgage, 80 

to  sell  shares  of  stock  in  an  incorporated  company, ....  81 

to  freight  sloop  or  boat, 82 
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Agrebment — 

respecting  party  wall, 83 

to  build  houses, 84 

to  make  flour  barrels, 85 

with  a  clerk  or  workman, 86 

to  subscribe  lor  the  building  of  a  Cliurch, 87 

for  plasterer's  and  bricklayers'  work, 88 

of  purchaser  by  his  agent  at  auctiou  sale, 89 

to  sell  and  deliver  cordwood  and  stone, 90 

charter  party, 91 

articles  of  clerkship, 92 

to  refer  to  arbitration, . . . . , 98 

to  purchase,  assignment  of^ 713 

for  a  lease, 840  to  845,  886 

for  three  years'  tenancy  of  house, 861 

yearly  tenancy, 879 

to  let  furnished  house, 880 

by  tenant, 88 1 

not  to  underlet  or  endanger, 884,  885 

for  a  lease, 886 

between  housekeeper  and  lodger, 887 

for  settlement  before  marriage. 957 

for  partition  of  freeholds, 1325 

Annuity — 

devise  of, 1239 

Appointment — 

under  power,  operative  words, 333 

of  rent  charge  to  wife, 959 

by  husband  and  wife  to  children, ^       960 

by  husband  surviving  to  children,  reserving  power  of 

new  appointment, 961 

by  wife, 962 

by  widow, 963 

by  tenant  for  life, 964 

of  reversionary  life  interest  in  personalty  to  intended 

husband, 909 

of  new  trustees  of  marriage  settlement, 970,  971,  972 

by  wife  of  personal  estate, 1 235 

of  a  jointure  under  a  power  limited  by  will, 1348 

datLse  that  present  appointment  not  to  prevent  future, . .  1349 

ASBITRAnON — 

law  and  practice  of, 04,  97 

agreement  of  reference  to, 98 
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AniilTKATIOX — 

memorandum  by  attorney  that  W.  W.  is  a  neceaaaty 

witncRs, d^ 

order  of  reference  to,  at  ni»i  prius^ 104 

bond, : 105 

general  submission  to, 106 

short  form, 107 

special  form, 108 

agreement  that  judgment  may  be  signed, 109 

bond,  condition  in 110 

bond  where  no  oiher  submission  in  writing Ill 

that  submission  may  be  made  a  rule  of  court, 112 

notice  to  arbitrators  of  their  appointment, 113 

notice  of  hearing  to  opposite  party, 114 

release  by  party  to  an  arbitration, 118 

clauses, 119,  120,  121 

proviso  for, 876,  877 

clause  of; 876,  877 

Arbitrators — 

notice  to  them  of  appointment 113 

Articlj:s — 

of  clerkship, 92 

of  marriage, 955  to  957 

of  separation, 974 

of  partnership, 1029  to  1033 

Assignment — 

see  ''Composition." 

of  leaseholds  on  sale, 697 

of  policy  of  assurance, 698 

of  mortgage, 699 

of  leasehold, 700 

same  by  assignee  of  the  term, 701 

of  life  policy, 703 

of  freeholds  indorsed,  mortgagor  not  joining, 704 

same  mortgagor  joining,   705 

of  mortgage  of  freehold  by  executor  and  heir  of  mortga- 
gee, mortgagor  joining,  further  advance, 706 

of  business  and  stock  in  trade, 70t 

of  good  will  of  trade, 708 

o^ policy  in  pursuance  of  covenant  in  a  mortgage, ,  709 

same, 710 

of  a  debi^  with  power  of  attorney, 711,  733 

of  policy  by  indorsement, 714 

same, 721 
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Ahsiokmekt — 

of  Crown  lands^ 716 

of  lease, 116,  728 

4                                                        indorsed, 7  29 

,:                                                        same  bv  adminutraior. 717 

^                                                       of  mortgage  under  Statute, 718 

same  by  indorsement, 719 

general  form, 723 

same,  shorter, 724 

of  bond  and  mortgage 725 

same  indorsed, 72G 

same  as  collateral  security, 721 

of  lease, 728,  729 

of  contract  for  sale  of  realty, 730,  731 

of  bail  bond, 732 

of  debt  or  wages, 733 

of  policy  as  security, 735 

of  one  party  to  another, 1034 

A86I0XMENTS — 

mesne  recital  of, 363 

AttoRxVMENTS, 900a,  9006,  900c,  900rf 

Award— 

form  of, 115 

by  an  umpire, 116 

short  form  by  rcferoes^ 117 

Bail  Boxi>— 

assignment  ofj 732 

Bill  op  Sale, 738,  739,  141 

and  chattel  mortgage, 740 

in  (ronsideration  of  maintenance 742 

of  registered  vessel, 743 

Bond — 

arbitraiioTij 106 

conditiou  on  special  submission, 110 

short  form  where  no  other  submission  in  writing, 1 1 1 

post  oliit, 606 

money  bond, 669,  671 

for  a  deed  of  lands, 670 

of  two  obligors, 672 

condition  that  principal  money  shall  become  payable  on 

default  in  payment  of  interest, 673 

bond  by  a  corporatimi^ 674 

to  execufors^ 676 

to  executors  by  legatees^ 676 
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BOKD — 

of  lop^toc  OP  reprc'StnUitive  before  j'uit. 677 

of  indemnity  to  slu Titf. 678 

with  warrant  of  atU»rn<'y  to  conffBS  judjfment 670 

to  cxf<!Ul<»  a  ct>nvfyan(v 680 

to  disc'harjrc  boncl  and  niort^a^o 681 

of  an  oflficer  of  a  bank  or  company 682 

of  indemnity  to  a  enrcty, 683 

of  indemnity  on  payinjr  lost  hott\ 68-1 

for  performance  of  couhwi^ 085 

for  payment  of  m  ney,  with  deposit  of  title  deedi«, H8»> 

post  ohif, 687 

condition  tliat  obii;:(»r  will  i)ermit  his  wife  to  make  a  will,  68« 

to  permit  a  wife  to  live  separate  from  her  husband 6»s0 

to  niarrv  a  woman  or  pav  a  sum  of  monev 690 

to  scvMreJioatiuf/  b<tlaure  at  banker's*, 691 

note  of  hand,  instead  oC, 692 

to  HCcure  an  annuity 693 

fiame  to  grantee  iind  w/e^ 694 

UHsii^nment  of, 7 14,  72 1 

aHsignnient  of,  and  mortj^a^e, 725,  726,  727 

with  con  lition  to  eufl^T  intended  wife  to  make  a  will, . .  1236 

Building  Lease, 852 

Ckktificatk — 

of  married  woman  under  2  Vic.  c.  vi.  p.  177,  ofhif  jjt^i- 

dtns, 274 

Charter  Party, 91 

of  tenancy  by  landlord, 883,  884 

ClIATTKL  MORTGACJE — 

and  bill  of  Nile, 740 

insurance  clause, 744 

farther  a  Ivances, 745 

proviso  and  Kecond  clause  in  affidavit  ot*  to  secure  in- 

dorser, 746 

to  se(!uro  promissory  note 747 

mortga^^or  to  retain  pos.sessiou, 748 

notice  of  sale  under, 749 

Child REX — 

provision  for,  bom  after  will  executed, 1237,  1238 

Claitses  in  Agreements  of  Purchase  and  Sale — 

power  for  vendor  to  aunul  sale  if  purchaser  objects  to 

title 49 

another, 50 

defect  Id  title  to  part,  not  to  aunul  contract  as  to  the  rest,  5 1 
618 


INDEX. 

Clauses  in  Agreements  of  Purchase  and  Sale — 

mistake  in  description  shall  not  annul  sale, 52 

purdiaser  to  be  at  expense  of  comparing  title  deeds, ...  53 

Clauses  in  Arbitration, 119,  1 20,  121 

Clauses  in  Assignments  of  Leasehold— 

for  right  to  assign, 433 

fiabendum  to  assignee, 434 

that  rent  has  been  paid  and  covenant  performed, 435 

for  further  assurance, 436 

by  assignee  to  pay  rent  and  perform  covenants, 437 

by  assignee  to  indemnify  vendor 438 

that  policy  is  valid,  and  for  right  to  assign  it. 439 

that  vendor  will  not  avoid  policy^ 440 

and  will  pay  additional  premiums  if  required, 441 

for  furUitr  assurance  by  vendor  of  policy^ 442 

qualitied  covenant  that  leajte  subsists  unprejudiced  and 

for  right  to  assign  it, 443 

for  furtlier  assurance  of  same, 444 

lor  indemnity  against  liabilities  under  a  /eave, 415 

or  to  assure^ 446 

tliat  lease  is  unprejudiced  and  vendor  has  right  to  assure,  446 

further  assurance  and  indemnity, 447 

entitled  to  assign  and  will  further  assure, 448 

that  lessee  will  do  no  act  to  prejudice  in.surauce, 504 

power  to  lease  for  building  or  mines, 566 

Clauses  in  Contract, 37,  38 

power  to  annul  sale, 49,  50 

defect  of  title  as  to  part, 51 

mistake  in  description  shall  not  annul, 52 

expense  of  comparing  title  deeds, 53 

outstanding  estates, 54 

incumbrances  to  bo  discharged  by  vendor  before  con- 
veyance,    55 

purcliaser  to  be  let  into  possession. 56 

that  tenants  shall  deliver  up  possession, 57 

that  vendor  will  assign  on  approval  of  title,  Jbc, 58 

outgoings  to  be  paid  by  vendor, 59 

payment  of  interest  not  to  give  right  of  entry, 60 

subject  to  a  lease  for  live.% 61 

when  property  subject  to  several  leases, 62 

disputes  settled  by  arbitration, 63 

penal  clause  for  duo  performance  of  agreement, 64 

vendor  to  convey  on  payment, 65 

largest  purchaser  to  have  the  title  deeds, 66 
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Clauses  i5  Contract — 

eovcnant  to  prtxluce  title  deeds, $7 

the  whole  of  purchaftc  money  to  become  due  on  defiiult 

in  parment  of  part, 69 

p<'iial 70 

vendor  to  (l<*hvor  abstract,  but  not  lessor's  title, 158 

hotclipot 1350 

CLAUBiLS  l.V  ])KKIi8  OF  COXVKYAXCE — 

of  Operative  words 416 

general  word.-*, 417 

another  form, 418 

covenant  for  ri^ht  to  convey  in  fee, 419 

free  from  incnmbrnnccs  by  donees  of  a  power, 420 

the  name  l;y  tenant  for  life  who  coDcurs, 421 

and  will  further  assure, 422 

for  further  assurance, 423 

that  vendor  Ijas  done  nothing  to  ineuml)er, 424 

Ihat  vendofH  have  done  nothing  to  incumber. 425,  426 

free  from  incumbrances,  eorrepi  a  mcrtgage^  which  is  re- 
cited,    427 

joint  and  nt^'tral  covenant, 428 

sevnal  cov«»naiit, 429 

covenant  by  husband  for  Iiimself  and  wi/e^ 430 

to  prcxJuce  decd^  by  trus»teea, 431 

general  fonn, 432 

Claures  IN'  Lkask« — 

for  renewing  term, 854 

on  lives  drojiping, 856 

that  lessor  will  pay  taxen. 855 

lessor  not  to  grant  more  tlian  three  Hrea, 857 

quiet  enjoyment, 858 

to  pay  rent, 859 

that  leflsec  will  pay  rent  to  tenant  for  life  reversioner, .  860 

surety  concurring. 861 

to  cultivate  in  hu9bandr}''liko  manner, 862 

to  tax  payers, 863 

to  ke<'p  and  leave  in  repair, 864,  865 

to  take  duo  care  of  house,  Ac. 866 

to  pay  for  depreciation 867 

not  to  alter  buildings  without  consent^ 868 

not  to  endanger  insurance, 869 

not  to  assign  or  underlet, 870 

to  rebuild, 871 

not  to  carry  on  any  business, 872 
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Clauses  in  Leases — 

to  view,  repair  and  re-enter, 873 

to  determine  term  on  notice, 874 

to  re-enter  on  bread), 875 

arbitration, 876,  877 

Clauses  in  Mortgages — 

insurance  indorsed, 543 

jn'oviso  for  redemption, 552,  553,  664,  555,  556,  557 

t'ovenant  for  payment, 658,  559.  560 

the  like  t-o  several  mortgages, 561 

to  insure  against  ySre, 562 

that  mortgagee  may  insure. 563 

that  lessee  will  do  no  act  to  prejudice  insurance, 564 

that  mortgagee  may  insure  if  mortgagor  does  not, 565 

power  to  lease  for  building  or  mines, 566 

tliat  mortgagor  will  pay  premium  and  not  avoid  policy, .  567 

power  of  sate, 568,  569 

extension  of,  to  further  advances, 570 

who  may  exercise, 571 

that  on  sale  persons  having  legal  estate  shall  join, ....  572 

indtnnnity  to  purchasers  under  power, 573 

indemnity  to  mortgagee, 574 

indemnity  against  liabilities  under  lease, 575 

indemnity  to  several  mortgagees, * 576 

(rusiy  of  purchase  money  on  sale  under  power, 577 

mortgagee's  receipt  sufficient  discharge, 578 

same  as  to  several  mortgagees, 579 

such  receipt  a  sufficient  discharge  by  Statute, 580 

proviso  for  quiet  enjoyment, 581,  582 

that  mortgagor  has  power  to  g^nt, 583 

same,  and  will  further  assure, 584 

that  lease  subsists,  right  to  demise,  will  keep  unim- 

peached  and  further  assure, 585,  586,  687,  588,  589,  590 

power  to  mortgagee  to  distrain,  mortgagor  in  possession,       591,  592 
that  mortgagor  shall  have  six  months'  notice  to  pay  in 

principal, 593 

covenant  to  reimburse  mortgagee's  expenses, 594 

expenses  to  bo  a  further  charge, 595 

with  several  mortgagees  to  repay  expenses, 596 

fuzbendum  of  leaseholds  by  demise, 597 

in  fee  of  equity  of  redemption, 598 

of  a  mortgage  of  a  mortgage  in  fee, 599 

covenant  that  mortgagor  sliall  not  be  required  to  pay  be- 
fore time  limited, 600 
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Clauses  ix  Mofitgages — 

inorttrifc^f*  to  prrxJiK*  dc-eda, 601 

CLAUSf:.S  IX  WlLIJt — 

provi»«ion  fi»r.  afu-r  U»m  children 1237,  1238 

d«'vi-ie  of  an  annuity 1239 

apiK^intment  of  new  trvLstee, 1241.  1242.  1243 

)iowf r  to  fKistjione  «aJe, 1214 

to  jfrarit  loa^*?* 1 24a 

Iruj'tw-s  may  \n,'T\int  investments  to  remaia, 121G 

jx/if^trr  to  e\iiiU'^o  gecurities. 1 247 

Ut  wind  up  t^nain*, 124S 

to  appoint  new  tnL<tce<« 1249 

di«'bun<f'ment:j  to  \)e  iKiuh 1250 

vearlv  i)rrKluc"e  to  \Hi  deemed  income 1251 

wife's  dower. 1252 

liotcl.jHit 1253 

HUniH  advanced 1254 

pf^wer  to  advance 1255 

niaintenance 1 25G 

trui«t  estates  and  filiates  in  mortgage, 1257 

CoMMKUciAL  Forms — 

pafjes 565  ei  srq. 

Coil  POSITION' — 

de<!ds  of,  wit!i  creditors. 752,  753 

COXDITIOX — 

see  "  Boxn." 

to  «ufler  intended  wife  to  make  a  will, 1236 

OOXDITIOXS — 

of  sale  of  freeiiold, 156 

of  JMile  of  leaseliold, 162 

of  judgment, 750 

warrant  of  attorney  to  confess  judgment, 751 

00XTRA(.T  — 

Heo  "Agueemext." 

«liort  form  to  annex  to  conditions, 157 

asHignmont  of. 730,  731 

COXVEYAXCE — 

in  fee  by  vendor,  his  wife  releasing  her  dower. 392 

short  form, 393 

without  bar  of  dower, 394 

where  parcels  are  scheduled, 395 

short  form  under  Statute^ 396 

by  appointment  and  grant  in  fee, 397 
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CJONVBYANCE — 

the  liko  to  t^ses  to  bar  cUncer, 398 

under  power  o/faU  in  a  settlement,  protector  coDsenting,  399 

of  wife's  freeholds  in  fee, 400 

of  a  lift  estate  in  freeholds, 401 

by  mortgagor  and  mortgagee, 402 

by  heirs  and  executors  of  a  ^norVjaget  under  a  pmoer  of 

sale, 403 

by  mortgagor  and  mortgagee  in  fee,  mortgagee  being 

paid  olT,  and  dower  released, 404 

of  freeIiold.s,  and  nssignroent  of  leaseholds, 405 

of  an  equity  of  redemption  to  mortgagee, 406 

by  executor  wiio  is  lieir-ai-law  under  a  will, 407 

by  two  vcnriors,  subject  to  a  life  estate ;  one  vendor  a 
married  woman  entitled  to  separate  use,   husband 

joins,  408 

reconveyance  by  heir  and  executors  of  mortgagee, 409 

on  sale  by  mortgagee, 41 1 

of  mortgaged  premises  on  foreclosure, 412 

by  guardian 413 

by  administrator, 414 

by  executor's, 416 

clauses  in  deeds  of  conveyance,  see  "  Clauses," 416 

Covenants — 

gee  "Clauses." 

Crown  Lands — 

assignment  of, 715 

Debt— 

assignment  of| 711,  733 

Declaration — 

of  trusi^ 1315 

Demise — 

under  power, 502 

of  leaseholds, 702 

DisciiARQE  OF  Mortgage — 

statutory  forms, n.  737,  262 

Disclaimer — 

under  a  settlement, 973 

of  trusts  and  executorship  of  a  will, 1324,  1327 

Dissolution  op  Partnership — 

by  assignment  of  one  partner  to  another, 1 034 

between  two, 1 035 

indorsed, 1036 

notice  of, 1037,  1039 
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JDissoujTTON  OP  Partkership — 

gazette  notice, 1038 

forcible, 1040 

Distress  Warrant, 893 

notice  of  sale  under, 894 

Kquitable  Mortoaqe, 550 

Kquity  of  Redemption — 

mortgage  o(, 549 

Further  Charue — 

on  bank  stock  and  leaBchold, 695 

on  freehold  indorsed, €96 

GOOU  WILL — 

of  a  business,  assignment  ot, 708 

Grant — 

of  right  of  war, 1345,  1 346 

Hotchpot  clause, 1350 

Insurance  Clause — 

indorsed, 543 

Inventory — 

by  bailiff, 896 

Jointure — 

in  lieu  of  dower, 958 

appointment  of  rent  charge, 959 

appointment  ot,  under  a  power, 1348 

Judgment — 

assignment  of, 722,  723,  724 

Landlord — 

and  tenant, 879  el  seq. 

Lease — 

see  " Clauses;"  assignment  ot, 716,  728,  729 

by  administrator. 717 

agreement  for, 840,  845 

of  dwelling  house, 846 

of  farm, 847 

of  house  in  town, 848.  849 

for  twenty-one  years  determinable, 850 

for  three  years, 851 

building, 852 

of  farm,  &c.,  under  Statute, 853,  890,  891 

common  form, 888 

of  farm  on  shares, 889 

of  part  of  house, 892 

Leasehold^ 

mortgage  of) 546 
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Lkaseiiou) — 

assignment  o^  on  sale, 697»  100 

assignment  of,  by  assignee  of  the  term, 701 

demise  ot, 702 

Life  Policy — 

mortgage  ofj 551 

assignment  of, 698,  703 

Lis  Pendkns — 

certificate  of;  for  registration, 274 

Married  Woman — 

certificate  of,  under  2  Vic.  c.  vi., p.  177 

Marriage  Articles, 1 955 

Marriage  Settlements, 956 

agreement  for, 957 

of  real  estate, 965 

special, 968 

of  money  to  arise  from  real  estate, •    966 

of  personalty, 967 

by  appointment  of  intended  wife  to  intended  husband, .  969 

appointment  of  new  trustees  in, 970,  971,  972 

Memorial — 

of  mortgage, 544 

affidavit  thereto, 545 

Mbsne  Assignments — 

recital  of, 363 

Money — 

advanced  on  mortgage,  memorandum  of  ownership  of, . .  1323 

Money  Bond, 669 

Mortgage — 

in  fee  to  one  mortgagee,  power  of  sale, 533 

short  form, 534 

principal  payable  by  installments, 535 

to  secure  present  and  future  advances, 536 

surety  joining  to  secure  principal  and  interest, 537 

to  three  trustees^  bar  of  dower,  insurance, 538 

to  three  owners,  short  form, 539 

the  like  to  one  mortgagee, 540 

to  secure  an  account  current  with  a  &anA', 541 

bar  of  dower,  insurance,  power  of  sale, 542 

oi  leasehold  by  demUe^  power  of  sale,  life  policy, 546 

by  assignment,  similar  powers, 547 

of  reversion  in  freeholds,  mortgagor  not  to  have  option 

to  pay  off, 548 

of  equity  of  redemption^ 549 
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MOBTCAGB — 

equitaHe &5J 

of  life  i^oVicy  for  past  and  future  advanooa, 551,  *  35 

transfer  of,  by  monsra^ee. 699,  704 

the  like  moripijrr>r  j<.»Jninj.'. 705 

the  like  under  Statute, 71S 

the  like  hv  ind<H-r^inent, 719 

menionindurn  a^  to  owneniliip  of  uionoy  advanced  on  . .  1323 
Kons  or  Hand — 

an  r^dIat<T;d  }*e<uritv.  in<ite:id  of  !)on'l 692 

NonoB — 

to  arbitratorH  of  their  :ip|KMntinent, 113 

of  liearinjf  for  opposite  party, 114 

to  quit,  by  bindlord 897 

by  tenant 81*8 

to  dj«w>lve  partiierhhip 1039 

under  a  power. 1 037 

in  jfazette 1 03** 

of  expulision  from  partnerpliip, 1040 

to  purcliaw*  share  in  partnership, 1041 

NoncK  or  Sale — 

under  chattel  mortgage, 749 

under  distresK, 894,  896 

Ordbq — 

of  roferenee  at  nwi  prin^, 104 

pABirnoN — 

agreement  for, 1325 

deed  oC, 1326 

PABTNEBSIIIP — 

doedfl  of, 1029  to  1033 

renewal  of. 1032 

diiijtolution  of, 1035 

notico  to  dimolve, 1037 

to  purchase  Hhare, 1041 

tcHtttum  clause, 1042 

Policy — 

life,  mortgage  oC, 561 

nflsignment  of, 698 

tho  like  pursuant  to  covenant  in  mortgage, 709,  710 

oflHignment  of,  by  indorsement,   712,  734 

the  like  as  security, 736 

Post  Obit — 

powor  to  redeem, 608 
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Power — 

to  leasf.  for  building  or  mines, 566 

oi' sale, 568,  669 

extension  of^  to  further  advance, 5*70 

who  may  exercise, 571 

to  redeem  post  obit, 608 

of  leasing, n.  755,  2 

of  attorney  to  receipt  debts, 1342 

to  manage  and  sell  estates, 1343 

I  revocation  of, .    1344 

Promissory  Note — 

to  secure  chattel  mortgage, 14*? 

Proviso— 

!                                                        in  chattel  mortgage, 74i) 

'  Release — 

by  one  party  to  an  arbitration  by  the  otlier, 118 

of  dower, 1329, 1337 

of  all  demands, 1330, 1335 

special, , " .  133 1 

by  creditor  named  in  an  assignment, 1332 

of  part  of  mortgaged  premises, 1333 

of  a  legacy, 1334 

from  one  joint  tenant  to  another, 1336 

to  a  guardian, 1338 

of  a  trust, 1339 

of  right  of  way, 1347 

legatee  to  executor, 1353 

ward  to  guardian, 1354 

mutual  between  partners, 1355 

Receipt  Clause — 

in  full, 330 

Recital — 

short  form,  to  identify  parcels, 323 

in  mortgages, '. 470 

Recon^'eyaxcb — 

by  Jieir  and  exectUars  of  a  mortgagee, 409 

the  like  of  freeholds  and  leaseholds, 410 

Rent — 

security  for, 882 

Revocatiox — 

of  power  of  attorney, 1344 

power  ofj 1352 

Sale — 

conditions  ot, 156 
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Salb — 


!  notiee  oi,  on  chattel  mortgage, 749 

I  notice  of,  under  distress, 894 

Skcurity — 

for  rent, 882 

SaPARATIOX — 

articles  oC, 9T4 

Settlements — 

see  "  Marriage  SETTLEMEyrs." 

Submission — 

to  arbitration,  gt'neral, 106 

short  form, 107 

special, 108 

clause  to  make  submission  a  rule  of  Court, 109, 112 

condition  of  bond  in  special, 110 

bond  by  way  ofj Ill 

BURREN'DER — 

of  term  to  reversioner, 899 

of  lease  to  lessor, 900 

Tenancy — 

see  "  Agreement."    **  Lease." 

landlord's  certificate  of; 883,  884 

Testatum — 

clause  in  partnership  deed, 1042 

Transfer — 

see  "Assignment."    '-Demise." 

of  mortgage  by  mortgagee, 699,  704 

mortgagor  joining, 705 

by  executor  and  heir, 706 

Trust — 

declaration  oi; 1361 

Trustee — 

appointment  of  new,  by  codicil, 1241 

and  executor  in  place  of  deceased  appointed  by  will, . .  1242 

Way— 

right  of;  grant  of, 1345,  1346 

release  of; 1347 

WiLI.— 

real  and  personal  estate  to  wife  and  children, 1 223 

all  to  wife,  and  she  executrix, 1224,  1225 

similar,  but  legacies  to  children, 1220 

legacies  and  annuities  to  relations,  residue  to  one, 1227 

specific  dispositions,  residue  to  nephew, 1228 

of  a  married  woman,   1230,  1 231 
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Will- 


index. 


realty  and  personalty  life  estate  to  sister,  orer  to  her 

children, 1229 

of  husband,  life  estate  in  personalty  to  wife, .1 333 

of  pv-rsonalty^  very  special, 1233 

of  realty  and  personalty,  specific  devises,  bequest  and 

and  limitations, 1 234 

of  wife,  by  appointment, 123{» 

of  real  and  personal  estate—short, 1240 


INDEX  TO  STATUTES.  QUOTED. 

TiiK  work  having  been  prepared  before  the  Consolidated  Statutes  were  set- 
tled and  passed,  tlie  Ifft  hand  column  contains  an  index  of  the  Statutes  as 
originally  abstracted,  and  the  ri(jffil  liand  column  (rives  the  corresponding  chap- 
ters of  the  Consolidated  Statutes,  nnd  notes  a  few  corrections  of  the  text,  which 
are  now  necessar>-. 

KEiMRKS. 

An  Act  respecting  written  pron>-  See  Conwlidnted  Statutes,  U.  C. 

ises  and  acknowledgments  of  Chapter  xliv., p.  400 

Liabilitv u.  93 

An  Act  respecting  short  forms  of             See  Consolidated  Statutes,  U.  C. 
conveyancing. «.  449         Chapter  xci p.  905 

An   Act  respecting  Real   Prop-              See  Consolidated  Statutes,  U.  C , 
erty, n.  450         Clw*pter  Ixxxii., p.  829 

An  Act  respecting  the  convey-  See  Consolidated  Statutes.  U.  C., 

ance  of  Real  Estate  by  married  Chapter  Ixxxv p.  854* 

women, v.  401 

An  Act  respecting  Mortgiiges  of             Set>  Consolidated  Statutes,  V.  ('., 
Real  Estate, «.  603         ( -hapter  Ixxxvii p.  S61 


*  Which  aildfi  to  Ihe  Statute.  a«  firpti  in  the  text,  six  other  rectionii,  nn.  10  lo  15  iiiclu>iiTe, 
of  which  the  marginal  «ynopifiii  \»n»  follows: — 

10.  CertiKcate  under  former  acts  to  b«  valid,  though  the  JuMiceii  were  not  renidentM  in  Ihe 
country  ordiatrict  in  which  Ihe  married  woman  renidrd. 

11.  Certificate  to  be  valid,  though  given  aubeequciit  to  the  exrcution  ofihe  deeii. 

18   Ileefl  executetl  by  married  woman  jointly  with  her  husband  to  be  a  gf*o<l  couveyar.ce 
nnlwithalanding  error*  in  certificate  indoraed. 

13.  And  notwilhManding  the  certificate  tx;  not  In  airiel  conformity  lo  the  formtt  in  llie  aaid 
actK. 

14.  Act  not  to  prejudice  titles  snbsequentty  tir<|uirid  A-c. 

15.  Requirements  formerly  nece>«ary  to  coutitiue  to  t)e  Koai*  lo  future  conveyanco.    29^ 
Vic.  chapter  xxxv.  w.  1  to  6. 

53*  629 


INDEX. 


An  Act  for  tho  Rcliof  of  Insolv- 
ent Debtors,  wliich  is  to  be 
chilled  Tho  Indigent  Debtor's 
A<.*t, w. 


r^ 


Tl)c    Common    Law    Procedure 

•    Act, «.  :;^i 


An  Act  respecting  Short  forms  of 


fL  878 


An  Act  reBpccting  tho  Surrogate 
Court, n.  1258 


REMAKKS. 

Si-e  Consolidated  Statutes,  U.  C,  Cliap- 
ter  xxvi.  The  sections  quoted  as 
nn.  30 — 33,  should  be  17— 20  ;  and 
the  penalty  of  £200  in  s.  20,  should 
be  expressed  in  dollars,  as  $800. 

See  Consolidated  St^itutes,  U.  C.  Chap- 
ter xxii. 
For  section  w.  240,  read  n.  236. 


«• 

ii 

241 

t; 

237. 

•( 

n 

261 

•» 

257. 

it 

*• 

262 

n 

258, 

Al 

i. 

263 

*, 

259. 

it 

u 

264 

.1 

260. 

it 

u 

271 

i> 

267. 

4* 

u 

272 

»■ 

268. 

li 

a 

273 

tt 

269. 

The  verbal  variations  are  of  no  niomont. 

See  Consolidated  Statutes.  T'.  C.,  Clwp- 
ter  xoii. 

Tho  heading  of  "  Tlic  llrst  S<-h«xlulf'  ' 
now  stands  thus : 

*•  This  Indenture,  made  the  day  of 
in  the  year  of  our  Ix>rd,  one 
thousiind  ei^'ht  hundred  and  ,  in 
pursuance  of  tbe  act  respecting  sliort 
forms  of  leases,  between  ,  of  the 
lirst  part,  and  of  the  second  part, 
witnesaeth : 

Pago  366,  lino  6  from  top,  for  "  execu- 
tors, administrators,  or  assigns."  read 
**/<«>**,  executors,"  &c. 

Same  page,  line  8,  in  the  blank  space, 
insert  (with  a  pen)  "  on,"  Ac. 

Same  page,  after  line  12,  "directions 
as  to  the  forms  in  this  schedule,"  in> 
Aert  a  line,  "  In  the  case  of  leasing  of 
lands  and  tencmcnta." 

See  Consolidated  Statutes,  U.  C,  Chap- 
ter, xvi p.  93 


R.   H.  HOBBS,  HTBRBOrrPBS   AND  BLSCTROrVPIIR,  HARTPORD.  CO.NI*. 
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